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** Report o/thL Triaioftho Hon. Samuel Chasb, one of the Aaoclate Justin 
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ADDRESS TO THE READER. 



 THE pubKshers have taken uncommon pains in this editictfi 
'to colle<fl all the necessary information required ; in the per- 
; formance of that^jduty they had to encounter a number of dif- 
ficulties. In the first place, it was impossible to calculate 
year oii with precisiou the alterations and correftions of counsel, they 
id Gtoj not being furnished with their correfted notes until within 
a &ol a few days before they were severally publisi^, And being 
""'' ' obliged to calculate a certain quantity of ps^s for eaeh ar- 
/w//W!- gximent, they have been cjjmipelled to print on «aaaller type 
ac^mert'^j^ somc instauce^to meet^e space allotted, which in a fe>Y 
""'UhiJ places has obligipan unavoidable though intentional wrong 



miau 



.ounst 
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numberaig of page$ by repetition of numl^, and the 
haLi which is noticed by a star* to each. 

In the proem, they hav * oUedled all the necessary informa-i 
, «q tion relative to'the impeachment by the house of representa- 
cij • tives, from the committee of enquiry to the order for the ap- 
^^ pearance of the honorable respondenL 

The testimony is accurately copied from Mr. Evans's notes. 
The, arguments and opinions of CQf|psel have been by them 
corrected. The argum^j^ of the managers are literally print-* 

I cd from the notes of M^ Evans ; and the publilhers would 
feel happy could they have got their notes corrected j but 

I having purchased tl^^otes of the trial from Mr. Evans, with 
the corredlions of JRnsel, they coul^^t legally hcild a copy-* 
right in the arguments of the coanagers, who would be at li- 
berty to print or give their corredled notes to any person who 
might pleaie to print them. Not hai^g intentionally com- 
mitted any errors, oi^in any manner fuffered party confidera- 
tions to bias them, they hope any little inaccuracies of the 
preis may be pardoned, to which the hurry of the work in 
no finaU degree contributed. 

The Publishers. 
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INTROWCTIOM. 



l>ROCEE0INGiS 



> - 



OF mi 



MOUSE OF REPRESfiNTAtlVES 

OF THE UlffTBD STATES^ 



ON THB 



t 

tmpeachment of the Hon^ Samuel Chafer ' 



TkaKtDAT) Janiurj\ ^th 1804^ 



On a motion made and feconde(i^ that 
IW honfc do come to the follow iog rdb- 
lotion :^-^ 

ttk/ot^ed^ Ttsat a cbfiithittee be sj^fk)ti)t* 
M to enqaire into the oificia] . condud of 
Samuel Chafei one of the affociate jofJ 
ticea of the fapreme court of the Uriited 
iSt|ite.tr and to report i\it\t opinion, whe- 
ther the faid Sactiuel Chafe hath fo aAed 
in hit judicial capacity, as to req^irfe the 
incerfk>fitiod of thi conftitutionalt 'po#er 
df tbii hodfei 

The hdiift pfoceedM td confidef- tfi^ 
laid oiotioa at the Klerk's table : Where- 
iit>oii> 

A moifon urartriade and feconde^^tfiat 
tbe farthtt confideratl6ti of the faid refo. 
imion be poffponed until to.morrow« 

And debate arifin^ thereon^ 

Another motion was made, and the 
^cftion being [Ait^ that the houfe do 
How adjoiiro^ 

It pafled in the negative— Yeas 52— 
t^af s 62. 



Friday, January ^th, 1804. 

^he hooffc refumed. the confideration df 
the motion of the fifth inftant, <<fof the 
appointment of a committre to. enquire 
into the official conduO of Samnei Chafe^ 
one of the aflbciate joilices of the fupreme 
court ot the United Stales," — and. the 
faid motion, as originally propofed, be« 
ing again redd, in the words iQilowing", 
to wit : — 

*' Refohved^ Tiiat a committee be apl 
pointed to enquire into the official condud^ 
of Samuel Chal^, one of the aflbciate 
juftices of the fupreme court of the Unr- 
ted Statesj and to report their opinion 
Whether the faid Semuel Chafe hath ie 
a^ed in his judicial capacity, as to requite 
the interpoiition of the conditstibiial 
power of this houfe;'* » 

A motion was made and fecondetf, tO 
amend the fame, by jnferting after the 
words ** one of the aflbc-ate juftffes of 
the fupreme court of th* United Sra':cs*' 
the following words, «* and of Richard Pe- 
ters, diftria judge of the diftriftof Penn. 
fylyania," 

And on theqoeflion« that the houfe do 
agree to the faid amendment, 

It was refolved in the affirmative--^ 
Yeas 79 — Nays 37, 



INTKODl/C7J0I^. 



li»c 



ft being demaoded by one fifth of the nembtrs prtftiitj 
Thof^ who voted in the affirmatiTe arej 



V^UVu Alfton, janioF, 
Nathaniel Alexanderj 
Phanael Bifhop^ 
William filackledge, 

John Boyle, 
Lobert Browii^ 
Jofrph Bryan, 
William Butlefj^ 
John Campbella 

fofeph CUff 

[obn Clopton, 

[acob Crowninfhield, 
kichard Cntta, 
John t)enntS9 
WtjUiamDickfon^ 
Peter Early, 
Jamei Elliot, 
{)benezer Elmery 
John W. Eppesy 
William Euftis, 
William Findlcy, 
James Gillefpie, 
Edwin Grayj^ 
Andrew G/cgg, 
Thomas Griffin, 
John A. Hanna, 
Jofiah HafbroQck, 



$eth Haftingi, 
WilliaJb Hoge, 
James Holland, 
DaWd Holiqea, 
Benjamin Hoger, 
John G. Jackfon, 
Walter Jones, 
William Kennedy, 
l)Iehemiah Knigh^^ 
Michael Leib, 
Jofeph Lewis, jun« 
Thomas Lowndes, 
John B« C. Lucas, 
Andrew M'Cord, 
David Meriwether, 
Kicholas R. Moore, 
Thomas Moore, 
Jeremiah Morrow, 
Anthony New, 
Thomas Newton, jon«' 
Jofeph H* Nichotlfpn, 
Gideon Oiin, 
John Patterfon, 
Oliver Phelps, 
John Randolph, jan« 
ThouMs M. Rapdoipbn 



John Rea (of PennfylvaniiiJ 
John Rhea (of Tcnneffec) 
Jacob Richarda, 
Eraftua Root, 
Thomas Sammons, 
Thomas Sand ford, 
Eberiezfr Seiimt' 
Thompfon J. Skinner, 

iames Sloan, 
ohn Smilie, 
John Snoith (of Virginia| 
Richard Stanford^ 
Jofeph Stanton, 
James Stephenfooj^ 
John Stewart, 
David Thomas, 
Philip R. Thompfonii 
John Trigg, 
Philip Van Cortla^f< 
Ifaac Van Home, 
Jofeph ff. Vamum, 
Paniel C. Verplanck, 
^armaduke Williams, 
Richard Winn, 
Jofeph Winfton, and 
Thomas Wynos,*— -79^ 



ThoPe who roted ii^ ^l^e oegatiye are. 



Simeon Baldwin, 
pavid Bard, 

George Midiaei Bedinger, 
Silas BctroD, 
Adam Boyd, 
William Chamberlio, 
Martin Chittenden, 
Clifton Claggetrj^ 
Manaifeh Cutler, 
SUaMx.cl W. Dana, 
John Davenport,^ 
Gay lord Grif wold. 

Rog^i: Grifjroldj^ 



P«vid Houghj( 
Samuel HunI, 
Thomas Lewisj^ 
Henry W. Livingfton,^ 
William M'Creery, 
Naham Mitchell, 
Samuel L. Mitohilli -^ 
James Mott, 
Bariah Palno^r, 
Thomas Plater, 
Samuel D. Purviatic^jt 
Joth}\9L Sands, 



John Cotton Smith, 
John Smith, (of N. YorkJ 
Henry Southard^ 
^muel Taggartj^ 
Samuel Tenny, 
Samoel Thatcher, 
George Ttbbita,^. 
^braniTrWa 
Killian K. Van Renifel^^rj^ 
Peleg Wadfworth, 
John Whitehill^ jmd 
Ltnoel Williama^ — rl^i^ 



JfrrRODVCTJQlK 



TErf Md motion being farther amended 
tit the Cierk't uthk, to read as follow. 

Rf/olvf^, That a committee be appoints 
cd (p enquire into the pfficial conduct of 
Saaoel Chafe, one of the affociate jnftices 
of the fupremc court of the United State?, 
and of Richvd Peters, diftrif^ la^Jge of 
rhediftrift of Pennfylvania, and to report 
their opinion whether the faid Samuel 
Chafe and Richard Petert, or either of 
them, hare (o a^ed in their judicial ca- 
pacicfy at to require the interpofivton of 
the cooftituttonfl power of this Houfe. 

Mri. Speaker ftated the qneftiony that 
the iioofe do agree to the faid moiionj «• 
fo amended, 

^nd delate arifing thereon^ 

An adjoyrnmeac was called for :«v 
Where opwi. 

The feveral orders of the day were far. 
tberpoftponed oncil tq-morcow. 

And then the Houfe adjoorned until to* 
jporrow momiogy eleven o'clock, 



SATURDAY, yanuMy 7, igo4, 

The Mbofe refamed the confideration of 
the qoeftion depending yefterday at the 
ll^ffle of adjournment «^ that the x]oufe 
Do agr^ to the matioa of the &fkh in<^ 
laat, as amended by the Hoofe, (< for 
the appointment of a committee to enquire 
iiiro \he o>fficial condudt of Samuel Chafcj^^ 
•ne of the aiTociatejuftices.ofthe.^reme 
court of (he United Statesi and of Kich*. 
ard P^tcrtt diftriA judge of the j^iflrid ctf 
PenofylTania :'^ — and after i^rthpr debase 
tHercofi, 

A motioo was made and feconded, fo 
mend the Aid motionj^ by prefixing 
(hereto, m preamble, in the words follow* 
bg, CO wn: 

*' Wb«reas wfprmatiofi balk been gh^en 
b the HmM/^s ij Mf 9fits. mtmhrs. t^at in a 
Mmm frmfecmiiou f»K treafi^^ oh 'tbie far$ 
f the^ VmsUd State tf agajf/fia cfrtaim j^bn. 
friesg ^endimg im tbe circmt court of the 
}iuui 9jaUA in the J[ate ^ fttin^hjan'tu^ 



SamtifiCbi{fef/MU ofAi mfielaiejf^cot^ o/tbo^ 
Jmprtnu court of tie U* States^ mnd Richard 
Peier$^ dtfiriti judge for the dtftria of Pcnn^ 
fylvanta^ by vobom the faid circuit c^^urt was 
'tbeu bo/dcfiy did inform the counfel for the 
^risoneis thatf as the court had formed tbei^ 
opinion sspon H^ paint of lav^^ and fpoultt 
dired the jury thereupon f tb^ con^fdfor the 
prifouet muft confine tbetfiffl'ves to the Quefn 
tfon of faff only : And tsfbereat^ it is re» 
prejentod^ that in confeouence offucb deur^ 
minati$n of the courts the counfel did refufs. 
to addrefs thtjury on the ^ueftiim off^hy^. 
and tbofaid John Fries tvai. found guilty of 
treafoUf andfentenced by the court to the pu^ 
niJBmenty in fuch cafe^ by the la*ws of the 
United States^ provii(edi^-^and*was pardonit 
id by the President of the United States^') 

And the faid amendmqat being twie^ 
read at the Clerk's t^le, 

A motion was made and ftconded, to 
amend tt)e fame, by ftriking oot there^ 
from,.— all the words, fpom the wonI 
*^ Whereas/^ in the firft line, to the end 
of the amen(iment, for the purpofe of iiv. 
(erring in lieu thereofj^ the following 
words, to wit ;— **' members of , this' 
Houfe have ftated in their places, tint 
they have heard certain adis of official mif^ 
condu^ alledged againft Samuel Chafcj^ 
one of the affociate jufltces of the fupreme 
co^rt of th^ United States, and Richarcl 
Peters, judge of the diftri^t court of the 
diftriA of Ponnfylvaoia :<^ Whereupon, , 

' ^ divifion of the qucltion 00 the faid 
notion for amendment, was called for. 

And OB the queftion, that the I-toufe do 
agree to the motion for ftrilcipg pu^ th^ 
words before recited. 

It was refolved in the 4Stm^iv€^'^M% 
^9-r:nay8 41^ •♦ 

And then the queftion being po^ thiH 
the Hoofe do agree to infcrt the words bc^ 
fore recited, in lieu of the words* fo ftric-t 
ken out, it was refolved in the afficmja'^ 

tiv.e; 

Th^ qneflioo was then tsken, th^ tb& 
Hoiife do agree to the faid a/nendmenc 
propofed by ^>X of preamblei amcodr^ 
to read, as folIi«weth : 

M N^her^ members.of thiiil^foiuurcb 



iiftt^DvcriQiif. 



flate<) in tbeir p)ace»^ that they ha?e heard certain aAi of official mifcohduft alleaeej 
Jgalnft Samoel Chafe, (Mie of the aflbciate jufticei of the fopreme poort of the Unubd 
Statca, and Richard Peters, judge of the diftridi of Pennfylvaoia." 
And pafled in the neg^ire. 

The main queftion wat then takep) that the Honfe do agree to the faid notion^ at 
originalty prc^fed, ainended to read* at followeth : 

Re/oinfedy That a committee be appointed.toenqoire ihto the official conduft of' Sa>i 
hiuelChafe> one of the ajAbciate joftice^olTthefupreme Court of the Uniced States, and 
bf Richard Pctera> diftri^l judge of the diftridi of Pennfylvania, and to report their 
Opinion^ whether the faid Samuel Chafe and Richard Peters, or either of tbcm, have 
fo aAed in their official capacity* aa to require the interpofition of the conftitational 
power of thil Hoofe. ^ 

And refolved in the atirtetire, yeat 81 — bays 46. 

The yeas and nays being dfcmandul by one^.fifth of the members prereiit— thofe whd 
Voted in the affirmative^ are^ 
Willis AlftoD, junior^ John A* Hahha^ 

Kathaniel Alexander Jofiah Hafbrouck^ 

!bavid fiardi William Hoge» 

George Michael Bcdingbr, James Holland^ 

David. Hoi mesj 

John G« Jackfon^ 
. Walter Jones, 

William Kennedy^ 

Nehemiah Knight, 

Michael Leib, 

John B. C. Lncas^ 

Matthew Lyon, 

Andrew M'Cord, 

Pavid Merri wether, 

Nicholas R« Moorcj 

Thomas Moorcj 

Jeremiah Morrow, 

Anthony ^lew^ 

Thomas Newton, jan. 

Jefeph H. NicholfoOi 

Gideon Olin, 

BcriaK Palmer^ 

John Psttcrfooi 

Oliver Phelpi, 

John. Randolph, jonlcj^j 

Thomal Ma Randolphi 

John Rca^ (ofPcnnfylvariia)Thomas MTynns* 
Thofewlio Voted in thi! liegatfy^i ^'^i 

Roger Griswold^ 

Setb Haftingft, 

David Houeiii 
.,. j^njaibin Hugei^ 

^muel Hant^ 

Jofeph Lewis, junt 
• Thomaa Lewis. 

Jicnry W. Livmgfioh, 

Thomas Lowndes^ 

Nahum Mitchell^ 

SaitiUel L. Mitchill> 

Jamea Mott, 

Thomas Plater, 

6amoel D» Purviance^ 
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William Blackledgej 
Adatai Boyd| 
John boylC) 
Robert Browne 
Jofeph Bryaoj 
William Butler^ 
Levi Caiey, 
Jofeph Clayi 
John CloptoOi 

Jacob Crowningihieldi 
Lichard Cotts> 
William DickfoOi 

John B« £arlei 
eter Earlyi 
. Ebeoezar Elmcrj 

John W. Eppes, 

William Eudis, 

William Pindleyi 
'John Fowler, 

John Gtllefpie^ 

£dwih Grayi 

Andrew dtcfg^ 
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^Silas Bettofii 
John Campbell^ 
William Chamberlioi 
iNdahin Chittenden, 
Clifton Claggetti 
Manaflch Catlev^ 
Smnucl W. Dana, 
Jobh Davenport^ 
John Dennis, 
Thomas Dwi^ltti 
James Elliot^ 
Thomas 'Griffin, 
Caylord GriiwoMi 



John Rhea, (of Tenneffce) 
Jacob Richards, 
Erai^us Root, 
Thomas Sammohs^ 
Thomas Sandford^ 
EbenexerSeaver^ 
Tompfon J; SkioDeri 
James Sloan^ 
John Smilie, 

iohn Smith, (of Virginia) 
Jchard Stanford,' 
Jofeph Stantoni / 
John Stewart, 
David Thomas, 
Philip R. Thompfoii^ 
Abram Triggj 
John Trigg, 
Philip Van Cortlatidrj 
Ifaac Van Home, 
Jofeph B. Vamti»| 
Daniel Ci Verplank^ 
Matthew Waltoiti 
John Whitehill* 
Marinaduke Williailifj 
Richard Winn^ 
Jofeph Winftonj and 

)o(hoa Sandti 
ohn Cotton. Smith, 
John Smith, (of Ncw-Yorl 
William Stedmao^ 
James Stephenfoht 
Samuel Tdggatti 
Samuel Tcnncyj 
Samuel Thatchefj 
George Tibbitsi 
Killiari K. Van ftentf^b^ 
PcIeg.W^dfWorth^ and 
Lemuel Williams « 
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HE senate , chamber was fitted 
up in a handsome style as a court— 
and laid out into apartments for 
the Senators the House of Represen- 
tatives, the managers, the accused, 
and counsel— the members of the 
executive departments, be.sides a 
stmi-circular gallery constructed 
within the arfe of the chamber, 
which forms from its front an amphi- 
theatre contiguous with the fixed 
gallery of the Senate chamber. 

On the right and left of the Presi- 
dent of the Senate, and in a right 
line with his chair, there are two 
rows of benches^ with desks in front, 
and the whole front and seats cover- 
ed with crimson cloth ; so that the 
senators front the auditory. 

The Secretary of the Senate re- 
tains his usual station in front of the 
President's chair— ^n the left of the 
secretary is placed the sergeant at 
arms of the Senate, and on his right 
the sergeant at arms of the House of 
Representatives. 

A temporary semi-circular galle- 
ry, which consists of three ranges of 
l)enchcs, is elevated on pillars, and 
the whole front and seats thereof co- 
vered wlih grem doth— At the an** 



gles or points of this gallery, there 
are two boxes which pi^Ject into the 
area about three feet from the line of 
the front, which save the abruptness 
of a square termination, and add 
considerably to the eficct of the coup 
d'oeil. In this gallery ladies are 
accommodated 9 and they assemble 
in numbers. 

On the floor, beneath this tempo- 
rary gallery, three benches are pro- 
vided risiim fiom front to rear, and 
also coveredf with grecu clotb^-these 
benches are occupied by the membersi 
of the House of Representatives— oa 
the right there is a spacious box 
appropriated for the members of the 
executive department, foreign minis-i^ 
ters, &c. &c. 

A passage is opened in front fromi 
the President's chair to the door—* 
on the right and left hand of the 
President, and in front of the mem- 
bers of the House of Representatives, 
are two boxes of two rows of seats—* 
that facing the President's right, ia 
occupied by the managers**-«that on 
the other side of. the bar for the ac* 
cused and his counseI->*these boxca 
are covered with l^l^e cloth* 

• 
The marshal of the dtstrictj^ and a 
number of his officers, ^jave statio? i 
in the avenues of the cohrt and if 
the galleries. 
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Mr. Oils (Secretary) read tte re- 
turn on the sXimmons of Samuel 
Chase, made by Mr. Mathers, ser- 
geant at arms, who was sworn that 
he served the said Samuel Chase 
with a copy of the summons and a 
copy of the articles of impeachment. . 

Proclamation was made that Sam- 
uel Chase appear conformably to 
the summons, or that his default 
would be recorded, 

Samuel Chase appeared accord- 
ingly. 

The President of the Senate (Mr. 
Burr) informed Mr. Chase, that 
having been summoned to answer 
the articles of impeachment exhibit- 
ed against him by the House of Re- 
presentatives, the Senate were ready 
to receive any answer he had to 
make. 

Mr. Chase requested the indul- 

fence of achair. which being imme- 
iately furnished, he seated himself 
near the centre of the area of the Se- 
nate chamber in front of the Presi- 
dent. The members were seated in 
boxes, covered with crimson, on each 
side of the President, and in a line 
with his chair. 

Mr. Chase rose and made the 
following 

ADDRESS. 
Mr. President, 

I appear in obedience to a sum- 
mons from this honourable court to 
i^nswer articles of impeachment ex- 
hibited against me, by the honoura- 
ble the House of Representatives of 
the United States. 

To these articles, a copy of which 
was delivered to me with the sum- 
mons, I say, that I have committed 
tio crime or misdemeaaor whatsoever 



for which I am subject to impeach- 
ment according to the constitution 
of the United States. I deny, with 
a few exceptions, the acts with which 
I am charged ; I shall contend, 
that all acts admitted to have been 
done by me, were legal ; and I deny- 
in every instance, the improper in- 
tentions, with which the acts charg- 
ed are ailed ged to have been done, 
and in which their supposed crimi- 
nality altogether consists. 

But in charges of so henious a 
nature, urged by so high an author- 
ity, a simple denial i« not sufficient. 
It behoves me, for the legal justifi- 
cation of my conduct, and for the 
vindication of my character, to meet 
each charge with a full and particu- 
lar answer ; to explain and refute at 
length every principle urged against 
me ; to state the evidence by which 
I am to disprove every fact relied 
on in support of the accusation ; 
and to detail all the facts and argu- 
ments on which my defence is to 
rest. The necessity of an answer 
embracing all those objects, in cases 
of impeachment, is obvious ; and 
(he right to make it, is secured by- 
law and sanctioned by uniform prac- 
tice. 

Such an answer it is my intention 
to make. It is my purpose to sub- 
mit the vihole ground of my defence 
to the view of this honorable court, 
of my country, of the world, and of 
those who are to conduct the pro- 
secution. So will my judges come 
to the trial with that full knowledge 
of the whole matter in dispute, 
which is essential for enabling them 
to understand and apply the testi- 
mony and the arguments ; and the 
honorable managers will be better 
prepared to refute such parts of my 
defence, as they may think untena- 
ble. 

But in a case of this kind, where 
the accusation embraces so great a 
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?ariety of charges, of principles, and 
of facts, it is manifest, that for prepa* 
ring such an answer as I have a right 
to make, and as ray duty to myself, 
my family, my friends and my coun* 
try requires at my hands, a consider- 
able time must be necessary* 

Many of the principles involved 
in this impeachment are very im- 
portant, not only to me, but to the 
liberties of every American citizen, 
and to the cause of free government 
in general. These principles ought 
to be maturely considered, and clear- 
ly explained. They present a wide 
field of legal investigation many 
of them require laborious and exterl- 
sive research, and although some of 
them have accompanied the prosecu- 
tion from its commencement, and 
Lave thus been for a considerable time 
subjected to my Consideration, some, 
on the other hand, have been very 
recently introduced. 

Of this description is the princi- 
ple, whereon the 6th and 6th articles 
rest,' relative to the extent in which 
the courts b{ the United States are 
to be governed, not only in their 
decisions^ but in their proceedings by 
the state laws. A principle which 
was not brought into view until a 
few weeks ago, and the explanation 
of which will require a careful con- 
sideration of the conduct and pro- 
ceedings of the supreme and circuit 
courts of the United States, from the 
first establishment of our federal 
system. 

The same articles involve the con- 
struction of two state laws of Vir- 
ginia, which I am charged with 
having infringed in the trial of Cal- 
lander, which were not mentioned 
on the trial, or during any of the 
introductoiy proceedings, and of 
which I never heard until these arti- 
cles were reported a few weeks ago. 
It is manifest that in order to fix the 
true coustruction of' these laws. 



about which professional men have 
differed in opinion, recourse must 
be had to the decisions of the courts 
of that state as explained by their 
records ; or in case those should be 
silent, to the recollection and opin- 
ion of professional men accustomed 
to preside or attend in the courts 
where those laws are enforced. It 
is manifest that such an investigatioai 
candot be accomplished in a short 
time. 

The facts on which this prosecu- 
tion rests, except the last article, are 
all edged to have taken place more 
than four years ago ; some of them 
at Philadelphia, some at Wilming- 
ton, in the state of Delaware, and 
some at Richmond, in Virginia.-— 
These facts are very numerous, and 
the greater part of them are of such 
a nature, as to depend for their 
criminality or innocence, on minute 
circumstances, or slight shades of 
testimony, and often on the differ- 
ent manner in which the same cir- 
cumstances may affect different 
spectators, all equally disposed to 
represent truly what they observed. 
The most material facts are alledged 
to have happened in Richmond and 
Philadelphia. In the former of these 
places I am an utter stranger having 
never been there but once, and in 
the latter I know personally but very 
few individuals. These circum- 
stances render it difficult for me to 
ascertain the persons who witnessed 
the various transactions in question, 
and are able after this lapse of time, 
to give accurate testimony concern- 
ing them ; and this difficulty is very 
much increased, by the distance of 
those places from that of my resi- 
dence. I assure the honourable 
court, that from the moment when 
this prosecution assumed a serious 
appearance and a definitive form, at 
the last session of congress, I have 
turned my attention to the subject 
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appea] to ail who know me ; and swer and prepare himself with counv 

pariir.i'larly lo the two honorable sel for his trial. Which was read 

Senators from Maryland. by the secreury. 

In respect to the present prosecu- ' 

tion I will make but one remark — The President then informed hlni 

That I am impeached for giving on that the Senate would deliberate on 

the trial of Caliender, several judicial his motion, and that the court 

opinions, in which Judge Griffin, would be opened to-morrow at 13 

xny associate, concurred ; my opin- o'clock, 
ions are held to be criminal, or 

that they flowed from partiality, and The Senate immediately, oh the 

an intention to oppress Caliender ; invitation of the President, left the 

but the same opinions given by my senate Chamber, and proceeded to 

associate, have been considered per- a private committee room, 
fectly innocent. 

I have now only to solicit this During the whole of these pro- 
honorable court to allow me until ceedings, neither the managers or 
the first day of next session to put in House of Representatives were pre- 
my answer, and to prepare for my sent.  
trial ; and I submit myself as to the   
further proceedinj^s in this case, to 

thediscretion of this honorable court, Thursday, January 3. 

in whose integrity, impartiality and mt^ o j • • i « 

independence. I repose the highest „ ^f ^^l^^fl a'ipin««««' }<>J^« 

confidence : I will not for a moment President t^e following oath. "You 

believe that the spirit of party can ^° solemnly swear that in all things 

ever enter and pollute these walls, or apperteining to the trial of the im- 

that popular, prejudice or political P^fhnient of Samuel Chase, you 

motives will be harbored in the bo- ^'", ''^ impartial justice according 

5om of any member of this bono- 1° the a)nstitution and laws of the 

rable body. ' ^'^'^ States ." 

On the contrary, I hope ani ex- rm. ,•■ . . • - 

pect that all iu decisions will be go- ^ ^« like oath was administered 

verned by thp immutable principles ^7 ^^"^ President to 97 of the mem- 

of justice, knd a sacred regard to the "^P Present, and three others made 

constitution and the law of the land, ^°'«^™'^ affirmation to the same ef- 
which every member of this court is 

bound by duty, and the obligations The President laid before the Se- 

of a Christian judge, to support and nate a letter from Samuel Chase, in- 

observe." closing an affidavit sworn before 

" Mr. Justice Hamilton, assigning 

various facts and reasons for oeing 

The President then desired Mr. allowed further time to give in his 

Chase if he had any motion to answer, 
make, to reduce it to writing and 



hand it to the secreury. j-y^, foUo7»ing is the affida-vii of 

Mr. Chase hereupon stated his ^ xrr 

motion in writing, which was tha* he ^"^ ^"^ Washington, ss. 

might be allowed until the first day' Samuel Chase made oath on the 

of the next session to put in his an-^ Holy Evangelists of Almighty God, 
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tliat It is not in his power to obtain 
informattion respecting the facts al- 
ledged in the articles of impeachment 
to have taken place in the city of 
Philadelphia, in the trial of John 
Fries ; or of the facts alledged to 
have taken place in the city of Rich* 
mondy in the trial of James T. Cal- 
lender, in time to prepare and put in 
his answer, and to proceed to trial » 
with any probability that the same 
could be finished on or- before the 
fifth day of March next. And fur- 
ther, that it is not in his power to 
procure information of the names of 
the witnesses, whom he thinks it 
may be proper and necessary for him 
to summon, in time to obtain their 
attendance, if his answer could be 
prepared in time sufficient for the 
said trial, before the said fifth dz^y of 
March next ; And the said Samuel 
Chase further made oath, that he be- 
lieves It will not be in his power to 
obtain the advice of counsel, to pre- 
pare his answer, and to give him 
their assistance on the trial, which 
he thinks necessary, if the said trial 
should take place during the present 
session of Congress— and that he be- 
lieves if he had at this time, full infor- 
matioii of facts and of the witnesses 
proper for him to summon, and if he 
had also the assistance of counsel, 
that he could not compare the an- 
swer bethinks he ought to put in, 
and be ready for his trial, within the 
space of four or five weeks from this 
time. And further, that his appli- 
cation to the honorable the Senate, - 
for time to obtain information of 
facts, in order to prepare his answer, 
and for time to procure the neces- 
sary witnesses, and to prepare for his 
defence in the trial and to obtain the 
advice and assistance of counsel, is not 
made for the purpose of delay, but 
only for the purpose of obtaining a 
full hearing of the articles of im- 
peachment against him, in their real 

merits. SAMUJ^L CHASE. 

B 



Mr. Bradley moved the-Senaie to 
come to the following resolution. ' 

Ordered, That Samuel Chase, one 
of the associate justices of the Su- 
preme court of the United States, do 
file his answer to the articles of im- 
peachment exhibited against him, 
with the secretary of the Senate, on or 
before the day of 

Mr. Giles moved to strike out all 
the words after the word ordered, 
and insert in lieu thereof the follow- 
ing : *« That the day 
of shall be the day for re- 
ceiving the answer, and proceeding 
on the trial of the impeachment of 
Samuel Chase.'* 

Mr. HiUhouse moved a division of 
the question, taking it first on strike- 
ing out. 

Mr. Giles asked if the whole was 
not one motion. 

The President declared that any 
member of the court had the right of 
requiring a division of a question 
where it was susceptible of a division, 
and he conceived the amendment 
proposed was capable of being di-* 
vided. 

The question was then taken on 
striking out by calling over the 
names of the members, and there ap- 
peared Ayes 20 — Noes 10— So the 
words were stricken out. 

\ The question was next taken in 
like manner upon insertinej the words 
moved by Mr. Giles, and was carri* 
ed*— Ayes 23— Noes 8. 

Mr. Tracy moved to fill up the 
blank with the first Monday in De** 
cember next. 

Mr. Breckenridge moved to fill it 
up with thQ 4th February ntsXn, 
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Tbe President said ibe first ques- The question on the order, as 

tion would be on the most distant amended, was then put and carried 

day, viz. the first Monday in Decern* ^^Ayes SI— Noes 9. 
ber next. 

The Secretary was directed by the 

On this question t^ere appeared President to deliver a copy of this 

1$ Ayes and 18 Noes. So the mo« order to the House of Representatives 

tion was lost. and another copy to Samuel Chase. 

The President then put the ques« After enquiry by the President 

tion on the 4th day of February whether any gentleman had any 

text, which was carried in the af- thing further to offer, the Senate 

irmative— $1 Yeas and y Noes. withdrew to a private cbs^ber. 
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HE Senate, by their secretary, 
made a communication to the house 
of representatives, that they were 
ready to proceed upon the trial in 
the senate chamber: and thereupon 

EToceeded to their stations, preceded 
y their sergeant at arms-— and the 
president (Mr. Burr) being seated. 
The members of the house of re- 

trebentatives, preceded by their spea<- 
er and the managers, having enter- 
ed the court and taken their stations 
*-K>n the front seat Mr. .Rodney, 
Air. Nicholson, Mr. Clark and Mr. 
Randolph ; on the second row, Mr. 
Campbell, Mr. Boyle, and Mr, 
Early. Chairs were provided on the 
left of the managers, for the speaker 
and clerk of the house of representa- 
tives. 

TTie President then directed the 
crier to open the court— which was 
done in the old Norman style ;-— 
Oybz !— Oyez ! — Oyez ! all man-* 
Her of persons, &c. 

The President then directed Sam- 
uel Chase to be called^-whicb was 
done— ^nd he appeared. 

On Judge Chase's advaincing to 
the bar, followed by his counsel, 
tbe president addressed him, inform- 
ing him thai the time which the sen- 
ate had granted to prepare for his 
defence was now expired, and he 
desired to know if he was. prepared 
Co answer to the charges preferred 
gainst him by the houie of repre** 
tfcntatives. 



and counsel. The judge named 
them, Messrs. Luther Martin and 
R. G. Harper of Baltimore, and Jo- 
seph Hopkinson; and then seated 
himself. His seat was separated by 
the bar, from Mr. Rodney, who sat 
on the other side— on the judge's 
right were in succession, Mr. Martin, 
Mr. Hopkinson, and Mr. Harper. 

Jtidge Chase then observed that 
the time allowed him for putting in 
his answer was not as much as he 
wished, and that his answer was not 
so complete as he had desired — he 
then produced his pleas,* and, hav- 
ing read the caption and introductory 
part, he then handed it to Mr. Har- 
per, who continued to read 'till two 
o'clock ; when Mr. Hopkinson con- 
tinued the reading to four o'clock ; 
then Mr. Harpercontinued for about 
half an hour; the Judge read the 
closing part, which was a solemn 
religious appeal. 

After a few errors made in trans- 
cribing were corrected. 

Mr Randolph (chairman of the 
managers) said*-<m I to consider 
this plea and answer of the respon- 
dent as final, or does he mean to go 
further ? 

TTie President. I understood that 
this answer, now given in, is that by 
which he means to abide. 

Mr. Randolph. T^Thdit escaped my 
hearing before I npw, on behalf of 
the managers, require of the senate 
time to prepare a replication to tliis 
plea, atid a copy thereof. 

nt President-^\J pon this request 
tbe senate will deliberate, and duly 




The President then informed him , 
||i9t aeata ww provided for himself advise tbe house of representatives 

# III CQ^ «r tbs YolvMie, 
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Jir. J. Randolph^ the leading 
manager, requested that the witnes* 
6es^ on the part of the prosecution 
might be called/ to liscertain who 
were present. ^ 

They were accordingly called, to 
the number of twenty -four, as fol- 
low" .-—those who answered are mar- 
led Z'/)^— and those absent faj 
Alexander James Dallas^ p, 
William Lewis, p 

William S. Biddle, p 

Edward Tilghman, p 

George Read^ p 

James Lea, a 

John Crow, a 

Risdon Bishop. a 

John Montgomery, p 

John 5>tephen, p 

Aquila Hall, a 

Philip Stewart, a 

John Thompson Mason, p 
Samuel H. Smith, p 

Thomas Hdll, a 

John Tavlor, p 

George fiay, p 

Philip N. Nicholas, a 

William Wirt, p 

John Harvie, a 

Merewether Jones, a 

John Heath, p 

James Pleasants, a 

Fourteen being present, and ten 
absent. Of those marked absent, 
we understand that Philip N. Nicho- 
las is in the city. 

Mr. /. Randolph observed, that 
various considerations, which it was 
unnecessary to detail, induced him, 
on behalf of the managers, to move 
a postponement of the trial 'till to- 
morrow, when they hoped to be pre- 
pared to proceed therewith. 

Mr. Harper said, that on behalf 
of Judge Chase, he ^(i^ld not object 
to the motion. 

The President informed the mana- 
gers, that the Senate acceded to their 
request, and added, that the Senate 
would Attend to-morrow at twelve 
o'clock, for the purpose of proceed •« 
ing with the trial* 



At the request of Mr. Harper, 
the witnesses on the part of Judge 
Chase were called over, to the num- 
ber of forty-one, as follow ; those 
present are marked fpJ-^-^nd those 
absent faJ. 

fVitnesses summoned by Judge Chase, 

William Marshall, 
David M. Randolph, 
Edmund Randolph, 
John A. Chevalier 
Robert Gamble, 
John Marshall, 
John Basset, 
Cyrus GrilBn, 
David Robertson, 
JohnC. Barret, 
John Hopkins, 
Philip Gooch, 
William Minor, 
» James Winchester, 
Philip*Moore, 
Cornelius Comegys, 
John Purviaiice, 
I Thomas Chase, 
John Stewart, 
William Rawle, 
Gunning Bedford, 
Nicholas Vandyke, 
Archibald Hamilton, 
S. P. Moore, 
William C. Frazier, 
Edward Tilghman, 
Wm. Meredith, 
Jared Ingersoll, 
Samuel Wheeler, 
Samud Ewing, 
Walter Dorsey, 
James P. Boyd, 
Nicholas Brice, 
Wm. Mc Mechen 
William H. Winder, 
William Gwynn, 
William J. Govane, 
Edward J. Coale, 
John Hall, jun. 
Thomas Carpenter, 

Twenty-seven being present, and 
thirteen absent, of those marked ab« 
sent, Ed. J. Coale is in the city. 

Wheipeupoa the court rose. 
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SiTuxpAT, February f • to shew that the opinion which he deli- 
vered in the case of Fries, upon the law, 

The Court being called, the Managers 'was the law laid down by his predeces- 

attended. soi^, in the same court, and once upon 

Judge Chase with bis counsel, Messrs. the same case. Tliis is an attempt to 

Martin, Harper, Hopkinsoh and Key, ap* wrt-st the charge from the true point on 

peared and took their seats. wiiich it stands, and to place it upon ano- 

The President then informed the Ma- thcr. It is not on account of the illei^ali- 

liagers that the court wt re ready to hear ty of the opinion which the respondent 

themon thepartof the prosecution — Mr. gave that he is impeached, but for thelf 

RANDOLPH rose and spoke as fol*- fri»«<» «/h«n k^ #iaiu>«iv^i :«- „^,i *k„ — I 

lows :-* 



Mr> President, 

It becomes my duty to open the case 
on the part of the prosecution. From 



time when he delivered it, and the mo- 
tives by which he was gover.ied. The 
charge against him is, that he delivered 
an opinion in writing, tending to preju- 
dice the minds of the jury againstt John 
Fries the prisoner, before the case had 



this duiv, however inadequate I might be ^^en argued by the counsel. If the ma- 

nagers were to be governed by their own 
sense of propriety, and not by their duty 
to those by whom they are employed, 
they might with safety, in my opinion, 
rest the case u))on the concessions of the 
respondent himself. The respondent ac» 
knowledges in his answer, that he did 
oeT i vcr an opinion on the law, tending to 
pre judice the minds ot the juiY agamst 
ohn Fries the prisoner, before the coun- 
sel had been heard in his defence. This 
may be seen by a reference to the an- 
swer of the respondent, a Part of which I 
must beg the f4vor of one of those as- 
sociated with me to read. 

Mr. Clark here read a passage of the 
answer. 

Our object is to prove that the opini- 
on was delivered with an intention to 



at any time to discharge it, and especial- 
ly at tho present, both on account of the 
shortness of time which we have had to 
answer the lengthy reply of t"he respond* 
ent, and of personal indisposition, I shall 
not shrink. When I speak of the short- 
ness of the time allowed us to reply to 
the answer of the respondent, I hope 1 
shall not be understood as caesting any 
imputation upon this honorable court, 
for expressing a wish that the trial may 
be postponi:d. Sensible I am, that this 
court would allow us longer time, but a 
desire for the furtherance of justice, ad- 
ded to the impregnable ground on which 
the managers stand, induce them to be 
ready on the part of the prosecution. 

The managers are in tliis instance to 
establish the guilt of one of the judges 



of the supreme court-^Of a man capable P^^'J^di^e the mmcls of the jury against 

of being one of the ornaments of his *^t P"soner--and that the respondent 

country—and who if he had made a pro- ^'^ 1^^^"^^ the counsel m their attempt 

per use of his talents would have done as *° ^?^/ English authorities which they 

much good for his country, as he has in- ^^"*>^^^'l apposite, and a so the statutes 

flicted wounds upon it by his misconduct. °[ ^»^^ ^"'*^^ ^^^^««. and did debar them 

The arraignment of a man of such ta- °^ ^^""'^ constitutional pnvilege to address 

lents before this tribunal, is one of the ^J^?^""^ upon the law as well as the fact, 

saddest spectacles ever presented to the These are facts which we are able to prove 



by the most respectable evidence. But 
the respondent assi'^ns as a reason for 
his delivering'^is opinion on the law at 
the time he did, that the law had been 
settled by his predecessors. What does 
this prove ? That the respondent endea- 
vored to wrest from the counsel privileg-* 
es which none of his predecessors con* 
[Here Mr. Randolph read the first ar- ccived themselves authorised to do, to 
aicle of impeachment.] wit, that of addressing the jury on the 

The answer of the respondent to this law as well as the facC<^^ as the res- 
charge is by evasive insinuations and mis- pondent states, the law was settled twice, 
representations of &cts. He attempts after folemn argument, it is an evidence 



view of any people. — Base indeed must 
be his heart who could.ti*iuinph over such 
a scene. 

The first charge with which the re- 
spondent is impeached, is relative to his 
ccmduct upon die trial of John Fries for 
treaacHi. 
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that his (^decesBors never attempted to 'iudf^e who delivers an opinion to the ju« 
debar the counsel from arguing before ry upon the law, after solemn argument, 
the jury as, to the law. The learned and that of the respondent who prejudged 
judges who decide the law in those cases, The case. I believe there never has been 
and to whom the respondent has ap- an instance where counsel have been 
pealed as authority, delivered their opi- stopped by the court, when they attempt- 
nlons posterior to the ar^ment by the td to prove to the jury that the facts 
counsel and not anterior like the respon- which a prisoner had committed did not 
dent. I repeat again,, that it is not for amount to murder. The- conduct of the 
the giving the opinion, that the respon- respondent in preventing the counsel 
dent is charged, but for the manner of from addressing the jury upon the law, 
giving it. It is for having a copy of a and delivering a written opinion, bc- 
written opinion made out for the jury, fore argument, was entirely novel to the 
previous to their hearing argument, and usages of our country. The respondent 
thereby prejudicing their minds against aware that the managers were prepared 
the prisoner. The respondent has also to prove what is charged against him, 
admitted that the counsel for Fries had has in his answer admitted a part of the 
rested their case altogether upon the charge, but a part of it he has denied, 
law, conscious that the fects could be This we are prepared to prove by the 
proven. For this reason they ought not most respectable testimony. We arc 
to have been controlled in their defence, prepared to prove that the respondent 
If they believed that the law was in fa- debarred tbp prisoner of his constitution- 
vor of the prisoner, they had a right to al right pf adddressing the jury by his 
address the jury upon that as well as counsel upon the law. This the res- 
upon the facts, and in debarring them pondent has in a manner admitted in his 
from it, the respondent wrested from the answer, for he says that he informed the 
prisoner a constitutional right, that of counsel for Fries that if they conceived 
being heard by counsel. I pust be that the court wei*e wrong in their opini- 
allowed to take what I conceive to be a on as to the law they might address them- 
strong distinction — that there is a mate- selves to the court. What would be 
rial dJfference between aj judges' giving a said if a judge in a case where a person 
naked definition of the crime of high was tried for murder, if he were to in- 
treason, and an opinion upon certain fonn the counsel for the prisoner that 
overt acts charged in an indictment and they should not address the jury upon 
applied to the particular case before him. the law ; that they should not attempt to 
The managers do not deny — the coun- prove to the jury that the facts commit- 
«el for Fries did not deny the right of the ted, did not amount to murder ; but that 
xespondent to deliver liis opinion to the on that subject, they must address them- 
jury upon" the law respecting high trea- selves to the court I He would be de- 
son, but the difference which I have ta- servedly censured by every man, and 
ken appears evident, and the respondent would be considered as unworthy of sit- 
liad no right to deliver a written opinion ting on the bench of justice — and yet the 
to the jury concerning the particular conduct of the respondent %vas not dissi- 
trase, and before solemn argument by milar to this. The jury has a right in 
counsel.— To illustrate ti)is point per- all criminal cases to find a general ver- 
mit me to state a similar case. It will diet, and to judge of the law, and of 
not be pretended that the crime of high course had a right to hear argument on 
treason is better defined, than the crime it. The acts of Congress which the 
of murder. The latter is defined to be counsel for Fries, intended to have read 
41 killing with malice prepense. But al- to the jury, went in their opinion, to shew 
though the definition is so well known that the crime which Fries had commit- 
was there ever a judge before the res- ted, was less than treason, and made 
pondent daring enough to teU the jury punishable by fine and imprisonment— 
*hat the overt acts charged in the indict- and yet the same judge which delivered 
jment, if proved amounted to murder and aprdudicated opinion, prevented these 
that they must find the prisoner guilty ; statiK, which were the law of the land, 
I believe not. There is a very wide from being read. Not only were the 
distinction between the conduct of a co\^lsel debarred from citing comman 
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anthorities, and the decrsions of courts 
of justice in another country, but even 
from the laws of the land : although they 
considered that they were material to 
the defence of the prisoner. 

/ 1 must be again permitted to repeat, 
that it is not for the incorrectness of tige 
opinion delivered b v the respondent in 
the case ot Fries, that he stands charged, 

I butforthe time when he delivered it^ 
and his motives forgoing it. The Ma- 
nagers will not undertake to examine 
the soundness of the opinion, — they have 
nothing to do with that — but the manner 
of delivering it, was a departure from all 
precedents, and what I believe, is novel, 
in all our courts of justice. 



2, . I will now proceed to the second ar- 
ticle of impeachment. It is, that the 
respondent overruled the objection of 
John Basset, who wished to be excu- 
sed from serving as a juror on the 
trial of Callender, upon the ground 
that the opinion of the juror must have 
been delivered as well as formed and 
that upon the words charged in the in- 
dictment. In the ninth page of the an- 
swer of the respondent, it will be seen, 
that a new trial was granted to Fries, up- 
on the ground that one of the jurors af- 
ter he had been summoned, but before 
he was sworn, had used expressions hos- 
tile to the prisoner. By recurring to the 
answer of the respondent, it will be 
found that the opinion which he gave in 
the trial of Fries, was dissimilar to the 
one held to be correct in the case of Cal- 
lender. In the case of Fries the jury 
before they were sworn, were asked 
whether they had 'formed or delivered 
any opinion, hostile to the prisoner, or 
that he ought to be punished. The 
question was in the disjunctive, not 
wheUier he had formed and delivered an 
cfpinion, but whether he had formed or 
delivered an opinion. But in the case of 
Callender a different conduct was pursu- 
cdf and a juror was not to be excused 
from serving unless he had delivered as 
well as formed an opinion ; Basset could 
never have seen the indictment^ and 
therefore according to the opinion given 
tsf therespondent^ could not be set aside, 
Jrrcti although he had a personal and a- 
^/woufcd enemity to the defendant. It was 
perfectly immatftrial wbat Basset's ^pi- 
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nion, astothe guilt of the dcfcndam, 
was, because the only question which was 
suffered to be put to him, was one, that 
he was obliged to answer in the nega- 
tive, to wit, whether he had formed and 
delivered an opinion upon an indictment 
which he could not have seen. The re- 
spondent, has attempted to justify his 
conduct in this case, well kno>ving that 
the facts can all be proved, and contends 
that a juror's opinion must be formed 
and delivered upon the indictment, and 
not on the subject matter to be tried, to 
disqualify him from serving. In the 
case of Callender tlie subject matter to 
be tried, was, whether " The Prospect 
Before Us," was a libel. If the Juror 
had formed an opinion upon the book 
which was the matter in issue, that it 
was libellous, and also opinions hostile 
to the author, he was not a proper per- 
son to pass judgment between the de- 
fendant and his country, if Mr. Basset 
had formed an opinion that the " Pros- 
pect Before Us'* was a false, scanda- 
lous, and malicious libel, and came un- 
der the provisions of the act called tha 
sedition act, he was not a person to serve 
upon the jury. Upon the ground taken 
by the respondent a personal enemy of 
any defendant might be taken upon a ju- 
ry, and the defendant could not object to 
him^ because he could not have formed 
and delivered an opinion upon an indict^^ 
ment which' he had never seen. The 
third article of impeachment, is for re- 
jecting the testimony of John Taylor, 
whom Callender believed to be a mate- 
rial witness, upon the ground, that, he 
could not prove all the charges in the 
indictment. Had this been the case, 
and John Taylor could only have prov- 
ed a part of the charges, yet the con- 
duct of the respondent must appear 
novel arid unprecedented to every per* 
son. But at the time when the evidence 
of John Taylor was rejected, the re- 
spondent as well as the counsel for the 
traverser, were ignorant of what ha 
could prove. But it was rejected upon 
the ground that he was unable to prove 
all the charges in the indictment to be 
true. The charge extracted from " The 
Prospect Before Us V* a book, which 
with all its celebrity^ I never saw untiL 
Yesterday, was in these words (speaking 
ot Mr. Adanis) " He is a professed aris- 
tocral} aodhfls proveil &ithftil and aer^ 
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ticeable to the British interest.** The impossible fw the court to know what 
chari^e was contained in two distinct John Taylor vould prove. For oui;ht 
sentences. The respondent^ says^ that they knew his evidence might have jjone 
taken separately^ they meant nothing ; to the whole case, and produced from 
taken together, they meant a great deal, the jury a verdict of acquittal for the tra- 
Yet the evidence of John, Taylor was re- verser. With respect to the counsel's 
fused, although, he was expected to prove having been compelled to reduce their 
the whole churu^e, accordin j; to the mean- questions to writing and submit them to 
m^ of the defendant when he wrote the inspection of the court, it is believed 
it. He was expected to prove that Mr. by the Managers, to be a course of pro- 
Adams had been useful to t\^ British cedure unusual in courts of justice. I 
interest in the manner mt* ant by the au- reroilect to have been present at the fa- 
thor of the " Prospect Before Us." I mous trial of Logwood, where the Chief 
will ask, this honorable court, whether Justice of the U. States presided. It must 
it is proper for evidence to be rejected, be conceded that the U. States were as 
because incapuble of proving all the facts much interested in the conviction of so no- 
Mn the case? May not a witness^be ma- torious an offender, as in that of any li- 
teriaK alihoutLi^h he cm only establish a beller whatever. Although evidence of 
particular point ? As if a fact were prov- the most questionable sort was bi-ought 
en by one witness, would it be proper to forward on behalf of Logwood, nothing 
admit testimony to strengthen that evi- of that kind, took place,— The witneses 
dence although the person knew no- were all sworn in chief, and the weight 
thing of the facts: as for instance, to of their testimony was left to the jury, 
prove that he saw the parUrs together The respondent also refused to postpone 
rxm that day. Suppose two witnesses the trial of Callender, although an affi ia- 
I were adduced to prove facts, and neither vit was filed stating the absence of mate- 
j coiild prove all, according to the deci- rial witnesses The ground taken by the 
•ions of the respondent neither could be respondent in justification of this, is, that 
adfnitted to give evidence. The respon- the witnesses lived in so dispersed a situ- 
dent in his answer, says, that the court ation. that it w^ould have been almost im- 
have a rigfu to compel counsel to re- possible to procure their attendance at 
duce the questions which they meant the next court— this was a reason which 
to propound to their witness to writing, ought to have operated forcibly in favor 
and that it has frequently been done, of a postponement of the trial, and goes 
I do not intend to set up my judg- to the conviction of the respondent, 
ment upon legal questions, in oppo- With regard to the rude and contemptu- 
sition to the respondent's— but I can ous expressions used by the res|>ondent 
say without hesitation that it is not to the counsel for Callender, and tbe un- 
the practice in the state in which the usual mamier in which he conducted 
case was tried. npWlias counsel in Virpri- himself, I will only refer the court totho 
nia. either before, or since the case of testimony which will be offered in thii 
Callender, been compelled to reduce to case. Biit perhaps I shall be told that 
-writing any questions which they wish- although -such conduct is highly impro* 
ed to propound to their witnesses and to per and tmbecominp: in a Judge, yet it is 
$ubmit those questions' to the inspection not an indictable offence, and therefore 
of the Court, ^ut the respondent has not sufHcient cause for a removal from 
act up this curious defence' That he^oflfice. In answer to this, I will beg leave 
In went with a determination to convict and ^to oliserve, that this is not a case to bo 
f I punish Callender, and therefore it was ^determined according to ^om mon law^ 
f ' perfectly immaterial whether he could • but by the common sensc^ y^d copimon 
prove a part of the charges to be true or ^opinion of the world upon it. I do not 
not if he could not prove ^he whole, and Imo^ whether it would be deemed fm 
if but one of the twentv charges could be indictable oflfcnce for a Judjre to appear 
fixed upon him, he would be -perfectly in upon the Bench of Justice in a state of 

/the power of the Court. What was this total iiltoxication and to use profane and 
but prejudging the case, and a , determi- obscene language^ yet I presume it will 
nation of the respondent to procure the not be denied that a Judge coDvicted of 
conviction of the defendant. But it waa 
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these offences can be remoTed by this Callender was not warranted bf any bar of 
Honorable Court. '^ ^ 

The fifth article of impeachment, charg- 
es the respondent with having awarded a 
icapias against the body of Callendar, con- 
trary to the law of Virginia, which was >The counsel for the accused did cite this 
recognised by the act of congress, passed ^very act, not the section whicli relates to 
in the year '89 for the establishment of ^tjie point under consideration^ but in sup- 
the judicial system of the United States, /'port of their motion for a continuance of 
as the rules of decision in the Federal the trial, and of the right of the jury to 



Vii*ginia, which was the rule of decision 
in that case. But the respondent say8» 
that the counsel for the accused forbore to, 
mention this law, and that he could not 
have been presumed to have knourn it. 



courts. The defence stated by the respon- 
dent, embraces two points— the one that 
the law of Vir^^inia was passed posterior 
to the acts of congress and therefore the 
latter could not have had reference to it ; 
and it was not U rule of decision. It will 
be necessary to infr rm some of this coiirt 
that the acts of Virgina had by the au* 
thority undergone an amendment and re* 
vision, and the arts thus revised were pub« 
lished under the title of the revised code 
of the l^Bfs of Virginia ip the year 1792, 
of course part of them bear date later than 
they were actually passed. The act in 



assess the fine. They were told by the 
respondent that the court were not bound 
to notice that law, and that although it 
might be law in Virginia, when applied 
to their local regulations, but as applied 
to the courts of the United States, the 
construction was a wild one. Would it 
not then have been deemed folly in the 
extreme for the counsel for the accused to 
have brought the same act in order to 
support any other position which they 
might take. We are prepared to prove 
that unless this decision had been made 
by the court, that they were not bound to 
notice the law^ that the law would have 



question did pass in the year '88, was an* 
t«rior to the act of congress ; and being been cited* 
law at the time the latter passed « it be-| 

came a rule of decision for the Federal ( But the respondent takes shelter under 
courts held in the state of Virginia. this doctrine, that the provisions of the 

act of congress can relate only to state re- 

(Mr. Randolph here read the law of gulations, and not to the statutes of the* 
Virginia.) ' United States, which he says are not, ca- 

But the respondent states his ignorance ses at common law. We are prepared 



of the law, and also that he did comply 

with it by issuing other proper process. 

We are prepnred to prov^ that the^other 

p roper pix>cess mentioned in theiaw,_h 

[ways been co ns trued to m ean jL,no| 

to the party charged, to appear at the 

next court, and ariswer to the charges 

against him. But it has been said that 

this would be a notice to the party to ab- 

acond, and therefore avoid a punishment. 

In cases not capital, it would be much 

belter for a state, in my opinion, that the 

offender should go away into voluntary 

punishment, than to punish him, and suffer 

ium to remain in the state.— It has never 

been the practice of Virginia* for an 

offence less than capital, to commit the 

offender to close ,custody. \ capias has 



and I trust shall be able to shew, that the 
words *^ trials at common law" were only 
used to contradistinguish them from the 
civil and maratime law« 

I will pass over the seventh article and 
leave it upon the ground upon which it 
has been placed by the respondent in his 
answer. 

On the eighth article I will observe) 
that the perversion of the bench of jus- 
tice to the Hustings of an election, was 
a thing totally variant from, and has no 
connection with, the , right of speech* 
which the respondent enjoys in his indi- 
vidual capacity. He has no right in his 
judicial capacity, to pre vert the bench of 
justice into the cheatre of his political de- 
clamations. But we shall be told that in 
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Dercr been deemed the proper process— 

and that awarded against the body of aU those acts with which the respondent 
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Vtandt charged, that he was associated is the case that it does not rest on so weak 
with other judges, who concurred in opi- a ground as mj arguments. I belieye we 
oion with him, and, were therefore equally shaU be able to exhibit to this honourable 
guilty with the respondent. court, a tissue of judicial proceedings 

never before exhibited in the annals of 
The court will recollect the high stand- our country. The respondent, in his 
ing which the respondent has with every answer, has appealed to tlie Supreme 
person for his legal learning and abihties. Searcher of hearts, at the last day, for the 
This court will take all the acts together, rectitude of his conduct. When such an 
and will observe, that in all of them, the appeal is made, I feel for the respondent, 
repondent appeared to be the sole actor, but I feel a great relief upon considering 
With talents so conspicuous, and a dispo- that the blood of John Fries, an innocent 
sition so irritable, he has been associated and oppressed man, will not rise in judg- 
in the four several courts where he pre- ment against him. But for the timely 
aided, and the acts for which he is im- extension of that provision of the consti- 
^ peached, were comnvitted with men per- tution, which gives the president the power 
^ haps of timid minds, and with talents of granting pardon, t he cries of the widow 
^ Very far inferior to those of the respondents and the tears of the orphan would have 
ttetthey were overawed by him, and were ^ried aloud tor justice against him at the 
notculpable as the respondent. Wherever Jhrone ot grace. — And when at the last 
we behold the respondent sitting in his day all hearts were laid open, he would 
judicial capacity, we find the counsel have been obliged to accuse himself, and 
extremely irritable and contumelious ; to attest that in a manner novel and un« 
and yet we behold the other judges of the precedented, he had procured the convic* 
United States, holding courts in the same tion of a poor ignorant illiterate German, 
places, and associated w ith the same district and sent him without remorse into e temi- 
judges as the respondent, and nothing of ty. But the then president of the United 
this kind appears. Contumacy is only States has saved the respondent from 
found to exist in those courts where the answering for blood by granting a pardon 
respondent presides. Great distinction to Fries, and by this act, obliterated the 
therefore exists between the respondent remembrance of a number'of his errors 
and these judges who have been upon the from my mind^ for mercy like charity^ 
bench with him when these violations of covereth a multitude of sins ; and the 
Ifw and justice took place. There is a pure ermin of justice was not suffered to 
jgreat distinction between a judge anxious be dyed with the blood of John Fries. 
I for the punishment of men who have 

I violated the laws, and a judge anxious Mr. Randolph here ended his speech, 
for the punishment of those who violate and the examination of witnesses com- 
a particular law I could, if permitted, menced and continued till near 4 o'clock, 
turn to a judge who has not been surpassed when the court adjourned to Monday. 12 
in this country as a terror to evil doers— o'clock, 
an authority tliat differed with the respon- 
dent in his construction of the law relative ai^ 
to treason—^ man second to none for his 

punishment of notorious offendtrs, for his Evidence on the fiari of the United States. 
regard to the laws, and for his humanity. 

I will beg leave to read a passage from a WILLIAM LEWIS affirmed, 
work of his. [Mr. Randolfih here remdM 

a pas8€ige from Tucker^a Blackatone,"] Mr. Nicholson— Please state the trans- 

actions which took place relative to the 
I have endeavored, Mr. President, in a trial of Fries, 
manner very lame, to discharge the duty 

incumbent on me, and to shew the grounds Mr. Lewis— Mr. Dallas, Mr. Ewing 
en which we mean to rely for the con- and myself were counsel for Fries at his 
tictioQ of the respondent Such) howereri first triaL It was conducted in the visuai 
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mtmner, and wewcre allowed to use crcry dcr that the counsel oh both aides might 
means necessary to acquit him. The trial govern themselves accordingly, he or 
was before judges Iredell and Peters. He they had directed Mr-. Caldwell, clerk of 
was convicted, and anew trial was grant- the court to make out three copies, one 
cd, upon the ground that oneof the jurors, of them to be delivered to the District at- 
after he had been summoned,butbeforehe . torney, one to the counsel for the prison- 
was sworn, had made use of expressions, er, and a third to be deUvered to the jury 
hostile to Fries, and tliat he ought to be as spon as the cause should have been ei- 
punished. This took place in thermonths ther opened or gone through on the partof 
of April and May in the year 1799. At the prosecution. Mr. Dallas had not at 
the October sessions following, Mr. Dallas that time come into court, and nothing had 
and myself attended at Norristown in ex- been said on the part of the prisoner.-— 
pectation that the trial would come on. About this time the judge threw down 
but it did not, owing to circumstances not one or more papers to the clerk of the 
necessary to be mentioned at this time«— court, but. whether I saw thenf pass 
At the April term the proceedings on the from the hand of one to that of the o- 
first trial were stated by the district attor- ther, I know not. The clerk handed 
ney, and a new indictment found. At this me the paper which was designed for the 
termJudgeChase presided and was assist- prisoner's counsel — if I took hold of it 
cd by judge Peters. On the morning of a I am certain I did not read it. My im- 
certain day which I do not recollect pre- pression is that I waved my hand, and u- 
cisely, when I entered the court, the jud- sed these words, " I will never suffer mjl 
ges were on the bench, whether the pri- hand to be corrupted with a prejudged o- I 
soner was then at the bar I do not recollect^ pinion in any case, much less so in a capisJ 
but if^he was not, he was soon placed tal one/' If judge Peters made use of 
there. The list of the petit jury were any expressions on the first day, I do not 
called over and nuutiy of them attended, recollect it: Judge Chase when speaking 

of the cases cited from the common law 

I will now relate as well as I can recol- authorities and the statutes of England 

lect the circumstances which took place previous to the revolution, and also of the 

relative to the trial, first premising, that acts of Congress, said he would not sufifer 

altho' my memory is very good for a short- them to be read again. I am sure of the 

time, yet after a lapse of time it is not first, and believe the prohibition extended 

Tcry tenacious. I cannot therefore tell also to the acts of Congress. I know he 

what part of the transactions took place said that the acts of Congress had no rela* 

on the first or on the second day, nor can tion to the subject. He ^so said that thef 

I pretend to state the conversation literal- were the judges of the law, and if they 

Ijj but I am certain I shall do it in sub- did not understand it, they were unwor- 

stance. Judge Chase observed, that he thy of their seats there, and if the pri- 

had understood that at the former trial or soner's counsel had any thing to say, in 

trials (I do not recollect which) there had order to shew that they were wrong, they 

been a great waste of time by the counsel must address themselves to the court and 

in making long speeches and in reading not to the jury* I made some observations 

common law determinations relative to on the subject, but I cannot say with pre* 

the doctrine of treason, and also English cision what they were. I was struck with 

authorities both before and since their re- what had been said, and \vished Mr. Dal- 

▼oludon, and also in reading several acts las in court. I went out of the bar in or- 

of Congress concerning offences less than der to see if I could find some person to 

treason, particularly the act commonly send for him, when I saw him come into 

called the sedition law. He also menti- court. I met bim and briefly related what 

oned that in order to remedy this, that had passed. He came forwaixl and we 

be or they, (I do not recollect which) had were both impressed with the idea that as 

made up an opinion on the law which he the court had made up their minds, it was 

intended to deliver, to the jury) and in or- not probable that they could be changedf 



And that It woi3ld be mora lervtceable to in an error^ would we &ot suffer it to bo 

ipries, that we should withdraw fi-om his corrected If they had fallen into an er^ 

defence—this we tqld Fries and earnestly ror. 1 wished to keep them in it provide4 

recommended to him to agree to it. He It would save ttiejifc.of mv client*. 
appeared K^'Wtly alarmed and extremely 1 menxioned at either this or some other 

agitated and much at a loss what to do«- stage of the trial, that it was the constitu- 
we at the safne time told him that if he* tional rij^ht of the prisoner to have coun^ 

insisted on it we would proceed in hisde- sel for his defence, and that it was the 

fence at every hazard and until we were privilege of the counsel to address the jury 

stopped by the court, and that if we pro* upon the law as well as the fact in crimmal 

ceeded. we should contend for our consti* cases, and that this was a ri^ht which 

tutional privileges, and should address the would not be surrendered by the bar.—* 

jury on the law as well as on the fact — 1 added that 1 never had nor never would 

He seemed relieved from the state of alarm address a court in a criminal case— in this 

in which he Wiia in and observe:! that Ije however I was mistaken* for T recollect 

knew we would do the best for him, and since, that I once did it. Judge Peters 

left it entirely with us to proceed or not remarked that the papers were all with* 

at our pleasure with his defence. I told drawn and destroyed To this I answered* 

him we would call upon him at the jail that the court had said that they had 

and converse with him on the subject.— m^de up their minds and had expressed it 

We informed him the court would in all in the hearing of the jury, which would 

probability offer to assign him other coun- be injurious to the prisoner, and that 

•eh and desired him to refuse the offer, therefore 1 would not proceed in his de« 

which I understand he did, although I fence. When Jud(ce Chase had said that 

was not present at the time. ItJ}eing thus we should not read any decision* in Eng« 

determined that Mr. Dallas and myself land previous to their revolution, he 

should withdraw from the defence of said that we might read those that were 

Fries, I went to court the next day in or- made after it. \Ve had not read the de« 

der to inform the court that I was no cisions at common law to shew that they 

longer counsel for the prisoner 1 began were applicable to this country, or that 

to signify my determination by stating the judges- in this country were bound 

what had taken place the day before. — by tht^m, but in order to shew that 

Both jud^e Chase and judge Peters mani- they ought to guard against constructive 

fested a strong disposition that we should treason. This was the object for which 

proceed with the deftfuce of the prison- they had been read before* and for which 

er, and also to remove every restriction we intended to use them at that time.—* 

which had been laid upon us the day be- Jud^e Chase asked, if counsel took it in 

fof^ I was stopped in what I was alx)ut their heads to read any authority as law 

/to say by judfj^e Chase, who told us to go which was not law, ou^ht the court to aU 

on in our own way and to address the jury low therii to do it. Finding that Mr. 

upon the law as well as t^he fact, if we Dallas and myself would not proceed in 

thought proper, but at the s;ime time Fries'sdefcnce,jud>?e Chase observed that 

observed, that it would be under the di- we should not be able to embarrass the 

lection of the court, and at our own peril, court and that they would proceed with^ 

Itnd at the risk of our characters, if we con- out us, and by the blessing of God would 

ducted ourselves with impropriety. This render as much justice to the prisoner as 

had rather a contrary effect upon me than if we had proceeded in his defence. The 

to induce me to proceed with the defence judges both on the second day took pains 

as I was not conscious of having so con- to induce us to proceed, but we refused, 

ducted myself as to render it necessary to believ in g, after what had take n J3lacc» 

be reminded in this manner, that it wvmld the hie oi our client wouW t>e s' vcd soon- 

be at the risk of my character. Judge Pe- er by his not having co^n^f.l j yjiRn b y any^ 

ters observed, that he knew the bar would exertion on our part af^^p t ^ ^ ^pinmifc 

take the stud| and asked if the court were delivered by the court. 
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Mr; KichoIsoTb^ToU have taid Mf. 
Lewisy that after the first conyiction of 
FrieS) a new trial was granted upon the 
ground that one of the jury had made use 
of some expressions ag^mst the prison- 
ci^-what were those expressi<Mis ? 

Mr. X.ewis.— I believe they were ex- 
pressions hostile to the insurgents in ge- 
neral, and to Fries in particular. 

Mr. N.— You say that the defence in 
the first trial was conducted in the usual 
manner— what do you mean by thait ? 

Mr. L.— We wer^ allowed the utmost 
latitude in our defence, and to read what* 
we thought proper to the jury, and to ad-« 
4ress them upon the law as well as the fact. 

Mr. N.^— You were allowed to read de- 
cisions at common law, and also before 
as weU as after the revolution i 

Mr. L.P— Certainly, Sir. 

Mr. N^— Andakowhatfitatutesof the 
United States, which you conceived to be 
applicable ? ' 

• 

Mr. L.— We were.— It may be proper 
to mention that the trial did not go 
cm the day that I declined acting and left 
the court. On the next day 1 went to 
court, but finding that they were proceed- 
ing with the trial, I left it immediately, 
and was not there, during the whole 
course of the trial. I learned that the 
court had offered to assign^ the prisoner 
new counsel— but that pursuant to our 
advice, he had refiised it ;-<-and that he 
had been found guilty. 

Mr. Randolph.— Have you not 'been 
frequently employed in the defence of cri- 
nuimls, and especially for treason— -and 
have you not been a long time at the bar ? 

Mr. L.-*I qualified in the court of 
•cnnmon pleas in Pennsylvania in the year 
1774, and in the supreme court in the 
year '75.— During my practice, I believe 
that I have defended more criminals in 
comparison to my other practice than any 
gentleman of the Philadelphia bar— when 
tfie British leftPhiladelphia, although very 



young at that.time, I defended^ T believe^ 
1 53 persons charged with having commit'- 
ted treason. 

Mr. R. — ^Did you ever during the 
whole course of your practice see any pro- 
ceeding in a prosecution similar to the one 
which took place on the trial of Fries ? 

Mr. Key objected to this question be* 
ing answered. 

The President requested Mr. Randolph 
to' reduce his question to writing. 

While this was doing—Judge Chase 
observed, thaft as much illegal testimony 
had already been given, he should not ob- - 
ject to the present question being answered* 

t 
t 

Mr. L.The proceeding was entirely 
novel to me. 

Mr. R.— And yet you have been pre- 
sent when a great number of civil casei 
-were pending in the court^and for trial? 

Mr.L.— Generally speaking, the crimi- 
nal trials take place in our state, in the^ 
court called the court of Oyer and Termi-^ 
ner, and do not interfere with civil trials. 
In the* circuit court of the United States, 
where a number of criminals have been 
tried, I do not believe that the circum- 
atapce of there beings a number of civil ca- 
ses on the docket, ever had any effect up^ 
on criminal cases. 

Mr, fPtlUam Z«ii««— rro«« exandned by 

Mr, HBTfter^ 

Q.— Did you not appear for Vigol whe 
was tried for high treason ? 

A.--I didi 

Q.^JWhBX were the ehargeft against 
him ? 

A.— Levying war against the. United % 
States. 

Q— Did you not in the first trial of 
John Fries, in the year 1799, contend that 
resistance to a particular law of Congress 
was not treasoo^ but only a riot ? 
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A^Wc did. 




Q. — And in the case of Vigol you did 
not make that point i 

A.— I was misinformed relative to the 
facts in the case of Vigol, and did not 
prepare myself to argue the law — having 
no doubt from what had been related to 
tae, that he would be acquitted upon the 
facts — but they turned out to be very dif- 
ferent in the trial. Before tlie second tri- 
al ofFries I considered the point,, and in- 
tended to have admitted, that resistance 
to the laws in general, was treason, but 
to deny that resistance to a particular law 
was treason. 

Q. — Was not the same question raised 
and argued on the first trial of Fries which 
you intended to have raised i^xin the se* 
cond trial ? 

A.— It was, and the offence was de- 
clared to be treason. 

Q.-— When a new trial was granted, 
was it upon the ground that the court had 
given an erroneous opinion concerning 
the law ^ 

A— It was not. 

Q— How long did the first trial last ? 

A.— I cannot say precisely— -it %vas 
however a long time. - 

Q.»--Did not Mr.iDallas appear with 

' you for Fries in the first trial I 

_ • .- • 
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A.— He did, 

Q.-— Had you any new poihts lo^urge 
on the second trisd which you did not 
make upon the first } - 

A.-^The first verdict having been set 
'Bside, and a new trial granted, I consi- 
dered that we were not bound by that de- 
cision, but were at liberty to proceed) as 
if there had been no trial. There waS| 
boweveP} another ground on which wc 



meant to rely, which was thifr— The law 
of the LTnited States declares that all of- 
fences shall be tried in the county where 
they are committed, unless prevented by 
necessity.*-^ At the time of the first trial of 
Fries, the insurrection was not quelled in 
the county of Northampton, where the 
ofience was committed, and therefore the 
trial could not have been held there with 
safety. But at the second trial, nothing 
of that kind existed, and we meant to 
contend that the trial should be held there. 

Q.— Did you make that point before 
the court ? 

^ A.— I did not — ^I considered that I 
^rtshould profit Fries more by withdrawing 
^from his defence than by defending him. 

Q.— by Mr. Hopkihson.— Did nqt the 
court offer to assign Fries new counsel af- 
ter Mr. Dallas and yourself had with- 
drawn ? 

A.— I believe they did, but I do not 
know it for certain, as I was not in court 
at the time* 

Q.— Mr. Randolph. I understood the 
witness to have said, that by withdraw- 
ing from the defence of Fries, you expect- 
ed to render him more service than if 
you continued his counsel. Why did 
you think so ? 

A. — It appeared to me that the conduct 
of the court would justify the counsel in 
withdrawing; and it did appear much 
more Ifkely, that the P i*csident would pagr 
don him alter iiavm^ Dccn convicted with - 
out having counsel than if he had. 

(?.— Were the jury attending in court 
at the time the papers were thrown down 
by the court ? 

A.— -It was usual to call over the jury 
every morning, and a number of them 
were present at the time. I do not be- 
lieve that they were called over for the 
trial, because as I before observed, I do 
not recollect that that day was appointed 
for the trial of Fries. 
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SatvroaT) Febrtiary 9. er's counsel ; and a tlhird for tlje jury to 

• ( take out with them. After having ex- 

„ .J .1. ^ . ^.1 rr •. J OK . ^ changed our sentiments, we entered the 

Evidence m the part of the Umted State: bar together, something fell from the 

"TT" court, which caused a reply from Mr. 

Alexander James Dallas sworn. Le^j^. i brieve the question was, whe- 

„ -wT- , . TM X XX *'*?'' "^^ wc*^ ^^y to proceed with the 

Mr. l«chdson. Please to state your defence. Mr. Lewis obsei-ved that there 

knowledge relaUve to the tnal of Fries, y,^^^ „„ doubts as to the facts, and as the 

„ „ „ T -11 J X t. tourthadmadeuptheirmindsastothelaw 

Mr. Dallas. I wiU endeavor to be as ^^ jid not expect that he should be able to 

correct as I can in stating the facts rela- change them ; and that he should decline 

uve tothe trial, and also the order m acting as counsel for Fries. I at this time 

which they took ptace, m well as the Ian- addressed the court and recapitulated what 




my relation, as to the language and the ^^^1^ ^ot have related any thine that was 

order in which the facts took place.—- not true, yet I deemed it prob^le that I 

When the pnsoners who were charged ^ Yit have misunderstood him. 
with having committed an msurrection m 
the counties of Bucks and Northampton 

were brought to PhUadelphia, Mr. In- After a moments pause, mopdei^thatl 

gersoUand myself were applied to by might b6 corrected if in. an error, I pro- 

some gcnUeman in Philadelphia, to un- cceded and dehveredsome general remarks 

dertake their defence. Mr. Ingersoll be- *». *^. ^*^f Powers of the court and jury in 

ingatthc time attorney general of the crin^nal cases; and concluded by stating 

state of Pennsylvania, determined not to ^ ^« ^^^ ^Y determation not to conti- 

dcfend them. About this time Mr. Lew- ^«^ my self as counsel for the prisoner any 

is was also spoken to, and .engaged in Jj^nger, under the opmion which the court 

their defence. This produced a meeting '^^ given., 
at the jail where the prisoners were, and 

we gave thenecessary information relative I remember to have heard Judge Peters 

to a preparation for trial. A Mr. Ew - say to Judge Chase, *< I told you so; I ^Z-^" 

ing, a gentleman ofthe bar had been em- knew they would take the stud.'* Judge. ^ I/- 

jjliyed to defend some of the prh.oners, Peters also on the same day expressed *) f 

and undertook the defence of Fries with wish that we would proceed with the de-' 

us. This was the iirst trial, the circum- fence, and to take any range we pleased. 

stances of which have been related. The bar and the audience appeared ex- • . 

, tren^elysurprisedat the transactions of the 

On the morning of the second trial, I day. On the second day it became the 

did not enter the court until some time af- subject of altercation whether we had a 

ter it was called. Fries was. then in the right to address the jury upon the law. 

box assigned for the prisoners. I pressed Judge Chase then said, that although he 

towards the bar, when my attention was had before stated, that we must not, yet-i 

attracted by an animated conversation that we might address the jury on the law» / 

"which was taking place, between Mr. but it would be at the hazard of our repu-J 

HfCwis, and Mr. Edward Tilghman.— tion. This had the contrary effect rather ^ Jj 

When Mr. Lewis observed me, he met than to induce me to proceed. In the e* 

tBCf and related what he has stated here, vening of that day, Mr. Lewis and my- 

He said that Judge Chase had declared self visited Frise at the prison. We stated 

that the court had made up their minds to him, that we had two objects in view, 

with respect to the law relative to trea- the first was that of saving his Hfe, and 

•on, laid had ordered three copies of the the second to msuntain our privileges as I 

c^Mnion lobe made out ; oneibr the at- members of the bar. We told him that ' 

tomqr of the district ; one for the prison- under thethehexisting circumstances) ve 
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had n« h^es of an aequittil, as there were 
no doubts as to the facts and the court 
haviug made up their opinion as to the law 
and the jury having heard the declaration 
of the court which would influence their 
Tcrdict. And we told him that if he 
would consent to our withdrawing . from 
his defence, and refuse to accept other 
Counsel, it would be a strong recommenda- 
tion to the President for a pardon. He ap- 
peared at first extremely alarmed, but af- 
ter some time he agreed to our proposition. 
' We told him at the same tinae that if he 
insisted on it, we would proceed to de&nd 
him at every hazard. 

On the next day we both stated to the 
court that we were no longer his counsel, 
upon which both Judge Peters and Jud&^ 
Chase spoke in the manner in which NIr. 
Lewis has stated it. We determined to 
adhere to our determination of withdraw* 
ing. Judge Chase then said that we 
BUght think to embarrass the court, btitwe 
•hould find ourselves mistaken. He then 
asked Fries if he wished other counsel as« 
signed him. The prisoner replied that he 
did not know what was best for him to do, 
but would leave it eutirely to the court. 
Judge Chase then observed, that by the 
blessing of God, they would do him as 
much justice as Uie counsel who had been 
assigned him. 

I then left the courts and I believe Mr. 
Lewis did also. 

Gn the first trial of Fries we wiere al- 
lowed to address the jury both on the 
law and on the fact— -to read what au- 
thorities we pleased, both before and 
after the. revolution in England, and also 
the statutes of Congress int)rder to shew 
that Fries had only been guilty of a riot. 
Our law points were, that the constitu* 
tion had defined the law concerning trea- 
son, and that the legislature, nor the 
judges had the power of defining it. 
We argued that the judges before the 
revolution in England held their office 
at the pleasures of the crown, and there- 
fore would make any thing treason.—* 
We took up the common law decisions 
to shew, not what was the law but what 
had been their decisions. We cited the 
case of the man whose stag the king lull* 



ed, and who wished the horns of tlie 
stag in the king's belly, and also that of 
the inkeeper who kept the sign of the 
crown, and who said he would make his 
son heir to the crown, in order to shew 
the great lengths to which the doctrine 
of constructive treason was carried.— 
We then contended that although the 
judges since the revolution in England, 
had become independent of the crown, 
yet they considered themselves as bound 
by these decisions of their predecessors, 
and therefore ought not to be considered 
as authorities to govern our courts on 
the subject of treason. We also rsad 
the statutes of Congress', particalarly 
the first section of the act called the «f- 
diiion /aw, in order to shew that the le- 
gislature of the United States had decla* 
r^d the offence of which Fries was 
charged to have committed to have been 
only a riot, and punishable with fine and 
imprisonment. We attempted to show 
a difference between the case of Fries 
and the western insurrection, and I was 
surprised that the cases should have 
been, decided to be similar. After a new 
trial was granted, my attention was al- 
most entirely directal to the object of 
shewing a difference between the two 
cases at the second tri<d. . This is aU 
that I recollect of the circumstances, buit 
^hatever might have been igy oonduct . 
m order to save the life ot the prisone' iy 
yet I never had the least intentioii nsf 
bringing the court into odium. 

Mr. Nicholson-— was the jury present 
at the time that Judge Chase declared 
that the counsel on questions of law must 
adSress themselves to the court ? 

Mr. Dallas— I knew not whether he 
made this declaration on the first day, as 
I before stated, that I was- not in couK 
at the time and it was related to me bf 
Mr. Lewis. 

Mr. Nicholsons—when the judge ob* 
served that you might proceed at the ha- 
zard of your reputation, were the papera 

withdrawn 

« 

Mr. Dallas— I knew not, but I think 
the judge observed thftt they were. 
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Continued* 



MoHt>AT» Fefcraaiy ii. 



Evidence cm tie frt of the Vn'ttei ^tatet. 

Edward Tilghm^n, Twom. 

Mr. NicKt^fon — ^Pleafe ta relate any 
inforduiitKi 7011 may poflefs relative to the 
fetal of Fries. 

Mr. Tttghmati — ^I was prefent at the 
cifco!l court oC the United States for the 
diftriA of Pennfylvania, oa the 2 ad of A- 
pril i3oOf Tery (hortljr after the ccort 
WM called, bat whether the general pan* 
nd of the jury was called x)ver I do not 
retolledl. Judge Chafe declared that the 
court had maturely confidered the law, a*^ 
n£ag vpoD the overt a(ts charged in the 
iodidinent agaioft John Fries. That they 
had reduced their opinion to wri ing. — 
He mentioned that he underftood that at 
the former trial of Fries, much time had 
bden wailed, and that in order to fave 
time they had ordered three copies of their 
opinioD to be made out by their clerk, 
one to be ddivered to the attorney for the 
diftridi, another to the counfel for the pri* 
loner, and a third to be delivered to the 
jory CO take oat with them. I took no 
flio-ca OQ the firft or fecond dij. Fries waa 
tHed on the third day,, and having been 
appomtod in conjnn^ion with Mr. Mofes 
Ijtwf, coonTei for Hainy and Getmao 
mho l^ood iodised for treafon, and who 
were tried on the twenty .feventh or twen« / 



guments of the counfel-^nd the charge 
of the court to the jury. I do not recol* 
ledt that Judge Chafe faid any m^ on 
the firft day previous to his throwing the 
paper or papers down 00 the bar table.--* 
When they were thrown 00 the table the 
judge expreflfed himfelf in thefe words* 
«* neverthelefs counfel will be heard l"-^^ 
The throwing down of the paper or papers 
(for I know not whether there was more 
than one) and the addrtfs of the judge 
caufed a degree of agitation at tho'bar— 
and a ihort time after the judge ufed the 
laft expreiTion, I lool^ed around and faw 
Mr. Lewis coming towards the bar : I 
ftepped towards him and met him oppofite 
the entrance of the prifbner's bar. The pri- 
foner was not then in court but was bro't 
in fome time that morning. I entered* in " 
to cooverfation with Mr. Lewis, and as 
well as I can recoiled, during that coo« 
verfation Mr. Dallas came into court-** 
fome con verfation took place between him 
and Mr. Lewis in my hearing, after which 
they came forward to the bar table. The 
paper was then handed by Mr* Caldwell 
the clerk to Mr, Lewis. Mr. Lewi": caft 
his eyes upon the paper and threw it froot 
him, as it appeared to me, without read* 
ing it. The moment he threw it down» 
he obferved, << my hand (hall never be' 
ftained by receiving a prejudged opinioo* 
or one made up without hearing coutifel.'^ 
I have not aoy recoU^ion of ^iny thing 
further paffing on the firft day bet wet n 



ty-eirfith day of the month. I deemed it the counfel apd the court ; wljcn Mr. 
mf duty CO attend to tha trial of Fries,V Lewis made ufc of the laft expreflioi, hia 
Md to take notes of the evidence— the mr- fac« "^ «« ^«««1 awards the coart, an4 
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lie fpoke Willi much warmth. The paper 
which had ^o -thrown on the tabl« laid 
there a confiderable tince, afrrr which 
fome gentlemrn o( the bar took ir, and I 
for one copied it ; whether I copied the 
whole I cannot tell. The prifoner heing 
then brought into court, his counfel h.^d 
a good deal of convcrfation with him up- 
on the pointy whether they fhould be hi* 
counfel or (honld withdraw, 1 do not re 
collect whether Fries was brought up that 
day for trial. After the adjournment of 
the court which was early in the day, j 
went home, and after dinner I took t 
walk : upon my returning home, I faw 
the attorney of the diftri^ atony door ao 
the aft of departing — when he faw me he 
-watted until I came up and afl;ed me whe- 
ther I had any objeftion to deliver up the 
copy which I h^d taken of the paper 
thrown by the court. I anfwefeJ that I 
had nor, and immediately delivered it to 
him. 1 alfo informed him that Mr. Tho- 
mas Rofs, a gentleman of the bar, had 
taken a copy, and he departed. The pa- 
per was not read by the court nor any thing 
ftated by them to be the fiibftanec of it. — 
On the next morning the prifoner was a. 
gain brought into court and placed at the 
bar. I'he court then aiked his counfel 
Whether they were ready to proceed with 
hh trial. Mr. Lewns rofe and made ufe 
of a few words tending to fliew that they 
were no longer counfel for Fries, Judge 
Chafe interrupted him, but I do not recoi- 
led the precife words — the fubftance was, 
that the counfel were not to confider them- 
felves as bound by the opinion of the 
ceurt, but were at liberty to combat that 
\opinioif on both fides. He appeared to be 
■anxious chat the counfel (hould proceed 
with the defence of the prifoner. He ob- 
ferved that cafes at common law concern-. 
ing treafon ought not to be read to the 
court, and mentioned the cafe of the roan 
in England whofe (iag the king killed, 
and who wifhed the horns in the king's 
belly, and alfo the cafe of the man who 
kept the lign of the crown, arid who faid 
that he would make his fon heir to th^ 
<$rown. He faid fuch cafes as thofe oiuft 
not, (hould not be vcad, and I think made 
ufe of this expreflion, *^ what cafes from 
Komc, Ttirkey, or Prance?" That the 



counfel might cite what was law. but not 
what wasjnot the law. Judge Oiafe fur*, 
ther obferved that be had art opinion in 
point of law as to every cafe that couLl 
be brought before the court, or he wjs 
not fit to \u there. He faid fomething at 
to the counfels proceeding or not proceed- 
*''g» agreeable to their confcienccs, and 
obferved that the gentlemen would pro- 
ceed at the hazard of their chara^erf. 

When i appeared that the munfel would 
not pr ceed in the defence of Fries, Judge 
Chafe obferved, •' you may think to bring 
the court into difficulties gentlemen, but 
if you do you mifs your aim." Judge 
Peters fecmed very folicitous that the 
counfel (hould proceed, and" aflced thcia 
whether if an error had been committed 
by the court, why (hould they . t be at 
liberty to corred it, and added that the 
papers had all been withdrawn, and I 
I think that both the judges concurred in 
Haying that the cafe was to be confidcred 
las if the paper had never been thrown on 
Itlic tabic. When Judge Peters obferved 
khat the p?pf r had been withdrawn, it was 
replied that the court could not erafc 
an opinion which had been formed 
without hearing counfel. Mr. Dallas ad- 
drefTed the court, bat I have not recoU 
ledtion of what he faid. The counfel con- 
tinued firm in their determination of aban. 
doning the prifoner. The court took 
great pains ro induce them to aft, and be- 
fore the piifoncr was remanded to jail^ex- 
prefled their hope that the counfel would 
think better of it the next day, and ap- 
pear ii his defence. I recoiled^ nothing 
more on that day. On the third day the 
prifoner was brought up and afkcd whether 
he had any counfel. He replied that he 
had none, and that he would depend upon 
the court to be his counfel. Judge Chafe 
then faid *' then by the bleffing.of God the 
court will be your counfel, snd will fervc 
.you as well as your counfel would haY« 
done," The trial then proceeded, aftd 
after the evidence, and a (hort ftatement 
of the law by the diftrift attorney, judge 
Chafe charged th*: jury. He told them 
-that they were the judges of the law a* 
" well as the faft, and that cafes decided in 
1.- England before their revolution, would 
^not be received by the court as (he Islw 
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^ with refpedl to trea/bn. I hare my notos 
•f the charge, ftating the law of ^reafon, 
which is very much the fame as the opi- 
nion of Judge Patterfon, delivered in the 
cafe of Mitchell> in which I was counfel 
fcr the prif(vier. "* 

Qiieiiion by Mr. Raadolph.L 

Yoo hy that when the written paper 
was thrown on the bar table^ it produced 
•ofifiderable agitation.. From what caufe 
do yott fuppofe that it arofe ? 

Mr. Harper. — 1 muft take the opinion 
of the court as. to the propriety of putting 
that queftioR. On Saturday laft we heard 
much legal opinion given in the teftimo* 
ny^ and now opinions being afked : how. 
V ever high we might eftimiitc the opinions 
of "Mr. TiJghman^ yet it is not evidence^ 
and we muft take the opinion of this ho- 
norable court. 

TTie Prcfidfnt rcqoeftcd Mr, Randolph 
to reduce the queilion to writing, which 
having been done, the queftion was taken 
io the court, whether it ihould be put to 
the witnefs, and determined unanimoully 
in. the negatWe. ' 

Quetiicn^-YoQ have been a long time 
^t t)ie bar» did jrou ever^ec i proceeding 
sioiiUr to that in the case of Fries \ 

Antwer-^T hare bees in the pra€\ice 
e( the law fof thirty one years, and! 
have no recoUediioD of a similar proceed- 
i'ip« 

Q When Mft Cfiase said that counsel 
wnuid be beard,, did he aay that thecoun- 
ael mukt address themseWeatotbc court 
on the law and not to the jury ?: 

A At that time he said nothinfc of that 
M»rt, nor do I recoUe^l that he ever did 
■ay ao» 

£dward Tiighnian—crosa. examined' 
by Mr* Harper. 

^ Q Xou aay* Mr. Tilghman^.that ypu 
.^ are certain that when the^ paper w<is- 

thrown down, that Judge Chase did not 

^ saj thai the counsel must addreaa them* 
self ea to the court on the law I 

A I am certain* 

Q^ HaTe f on any recoHeClion that die 



court at any time fbftkade the counsel tb^ 
addr^sa Uie jiiry 0Qii|he la w i . 

A 1 hare nrtt. •*  ' i" 

.  - ,' ' ' • ^ 

Q Did Judge Chase »ax that the coui\«> 

scl bhould nnt J>e fcoIT^fedto read the a£Ui 

ofcongreasf 

A I do not reooUe6t to have heard anf 
thing said coaccrning the atatutes of con- 
gress* 

Q Did Jud^e Chase ezpreaa disappro^ 
bation at the othtMr courts baring suffer-- 
ed these laws to be read ? 

A I do not recoliefl thi^t he did. 

Q By Mr. Uopkinson— Did you ob^ 
serve any disposition in the court or i» 
Judge Chase to oppress John Fries ? 

Mr. Nicholson— I objedt to that quev> 
tion* 

Mr. H. — I withdraw it. 

Q By Mr. Martin-— Is it not customa^ 
ry for courts in criminal cases to charge- 
the jury as to the law ? 

A The usual praflice in the court* In 
which I have been».is for the court to per* 
xnit the counsel on both sides to argue 
the law before the jury at length, and 
after they finish, to charge the jnry* 
They generally inform them whatintbb 
opinion of the court is the lew, lujt that 
the jury arc the judges both of tl^e law i 
and fa6^ —The counsel generally pursu« I 
ed that course which they conceived to / 
be most advantageous for the clier.:s, ard i 
ki capital cases I have never seen thennr' 
atopped by the court. 

Q by Mr* Nicholson— In all your prac*- 
tice both In Pennsylf ania and Delaware» 
have you ever known an instance of thb 
courts ii'forming the jury what was the 
law previous to counsel being heard I , 

A I nerer have* ^ 

Q by Mr. Martin— Did the court In 
the <;sse of Fries tell the jury what waa 
the law, before they requested the cou(^* 
sel to proceed \ ^ 

A They did noti nor when they charge 
edthe jury« was the; paper Iwhich had 
been thrown down mentioned* The ju- 
tf were not sWora*.. . 

Q by Mr. NichoUor — ^were the jtffyrv 
atUndiog at the. time the paper w 
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Ihmwa doiffi trd in 1 1 itvalioii that the/ 
cottid bear what jm$MeA I 

A The Keotral pj^nnal .attended with 
great punaoalUf, aad although I have 
no positive recolleaon, jrct I am pf city 
certain that a number of them were pre* 
eent. I hate looked Of er the liat of the 
jury who serTed, and thoae who wrro 
challenged, in order to disco? er whether 
I could recollea to hate teen any of them 
mt the time, but my memory totally fcila 
me. Generally when the court ii open, 
the jury box is illed, which will hold but 
clcwen-^and etery time we try a cause, 
a chair is brought lor the twelKh juror* 
The rest of them remain in the hall of 
the cotirt. When judge Chase obsert* 
cd that the counsel might proceed at the 
kazard of their charaaer, the genera} 
paonel was In couit. 

Q by Mr. Randolph— Did not judge 
Chase say that the law had heen set-. 
lUed? 
^ A I do not recoiled that he did, nor 
^ was it sUted that the opinion in the pan 
per was the opinion delitered in the tri* 
als of Vigol and Mitchell or in the firat 
ftrial of John Fries* 

Q How many copies were taken of 
jUie paper thrown down by the court ? 

A I do not recol1e6t to hate seen any 

taken but the one taken by himself and 

the one by Mr^ R^oss. They were all 

copied at the bar table where the paper 

^ was throwoj nor was the opinion eter 

^ carried from the bar tabtei where tha 

^jury had not access* 

Q by Mr. Nicholson-r-did you hear 
the aubje6l apoken of that day } 

A We who look copies of the opinion 
aipoke our opinion on it, and it was a sub^ 
]e6l of much contersation among the 
, gentlemen of the bar* 

Q You say that it is usuM for courU 
to charge juries on the law, hate you 
UTer known the court to reduce their opi- 
nion to writing and to gite it to the jury 
to take out with them ? 

A. I neter aaw an inataoce of (he 
kJad In my life^ 



miUam S. Biddk sw9m md examined 
4ir lir. Rmuioiph. 

Q Were you prcfcnt at the trial of 
Fries, and when copies of a written opi* 
nion of the court were thrown down on 
t^je bar table ? 

A My rccollcaion upon that fubjea is 
rery imperfea j but I have fomc reoolUc 
tion that the copy which I took, was from 
a paper thrown down by judge Chafe. 1 
copied the fubftancc of the opinion upon 
trcafon, bet not the whole. No applica- 
tion was made to me -for the copy wh ch 
I had, nor 4id I coromunicatf to any per* 
fon that I hsd it, until during the laft fef- 
fion of congrefs, when, hating fomc con- 
vcrfation with the gentleman of the bar 
in Philadelphia, concerning the op- nion, 
Mr. Dallas obfervcd that he had never 
fccn it, and cxpreilcd a wifti to read it. I 
then obfcrved^ that I believed I had a 
jropy of it, and went over to my office 
and brought it to bim» 
Q Wo^ld you kno^w the paper you co* 

picd I 

A I would. 

Q la that it ? (prodmwg^ ap<^ X 
A Itb«, 

Q Did you hear much contcrfatiotx 
concerning the opinion ? 

A I do not recollect I believe there 
was among the members of the bar ; hot 
I knoif not whether aifty of the jury beard 

it? 
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jFiiUam S. Biddli cross sxaulned* 
Q In the paper which has been produ- 
ccd, and which you fay is the copy which 
you took, there are a number of referen- 
ces : were they made by yourfelf, or were 
they in the opinion I 

A I d,o not recollect precifcly. The 
authorities mentioned on the laft page arc 
all made by me* 

Q You fay, that no application was 
made to you for the copy of the opinion 
which you took. Do yon know that the 
court or the diftria attorney knew that 
you had taken a copy of the opinion i 

A I do not know that either of them 
knew it* 
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WiBam Raviht effirmffL- 



Q Were you prcfcnt at the trial of 
Fries ? 

A I was* 

Q What took place on that occasion ? 

A The circuit court of the United 
States, for the di(lri£l of Pennfylvaniai 
snet on the 1 1 th of April, 1800. As the 
proceedings againll John Fries were con« 
lidcred as not to he revived| without the 
intcrpofition of an a£l of congrefs, it 
appeared heft to me to mote the courts 
pn.the firft day of their fcffion, to quafii 
the indifilment again ft him. This I ac« 
cordingly did, and the court granted my 
notion • Upon the f^me day the coort 
charged the grand jury, and I fcnt up to 
them, among others, an indi6)ment againft 

iobn Fries* which was returned a true 
M. On the I6tb of April John Fries 
was brought to the bar, arraigned* and 
plead not guilty. I can^t fay whether 
Meflrs. Lewis and Dallas were on that 
day aflSgned bini by the court as counfel, 
or whether they continued to a€l, b«vtng 
been his counfel on the firft trial* Copies 
ot the tndiCUnent ^ere furnifhed to Friea 
and bis counfel. The trial was then 
poftponed on account of the abfence of m 
material witnels, and it was not affigned 
for the day, which Meflrs. Lewis and 
Dallas have giren teftttnony of, and 
which haa been called the firft day of the 
tnal. Fries might Have been in the bo]|, 
through miftake, beeaufe, that 1 bad on 
a certain day diredkd the marftial to bring 
np a number of perfons, charged with 
feditiotts prt Aicesy and Fri^s might <baTe 
been brought with them. Shortly after 
the court met. Judge Chafe obferved 
that the court. had made up their minds aa 
to the law of treafoBi and to avoid being 
nifonderftoody tbey had reduced their 
opinion to writing, and that tbey bad 
direAed three copies of the opinion to be 
made out^ one for the diftriA attorney, 
another for the counfel for the pri(bner« 
and a third for the Jury, to be delivered 
to them after the ca(c bad gone throogbi 
cm the part of the profecution. As thefe 
word^ were pronounced, fercral papers 
were thrown, I know not whether by the 
court or the clerk* I took up one of 



them and began ta i^ad, but cafting mr 
eyes up, I faw Mr. Lewis on theoppo&t» 
fide of the table, with one of the papers 
ia his hand, whictv he lool^ed at with ap« 
parent indignation, and then threw it on 
the table. I cannot call to my recol!eo- 
tion any thing further that pafled betweea 
the counfel and the court on that day. I 
perccired much agitation among the gen* 
tlemen of the bar ; but having a great 
burthen of criminal profecutioas on my 
hands, I could hear nothing nnt'l the 
court refe. In the courfe of that morn- 
ing 31 peribnt were brought to the bar 
lot ieditious combinations, and fubmitted 
to the court. The c lurt rofe early in the 
day, and requefted me not to examine the 
witnefses on thofe cafes of fedition.^ 
Af er the court rofe, I under ftood that 
the counfel for Fries, meant to decline 
a6ling in his^ defence. I .have an indig- 
tinSl )CColle£lion of hearing this from 
Mr. Dallas. Soon after I got home on 
that day, judge Chafe and judge Pet rs 
came to my houfe. We went into ano- 
ther room, from that in which I was 
fitting, when Judge Peters began by ex» 
preifing an apprehenfion that the counfel 
for Fries would decline a^ing for him. 
Judge Chafe obferved that he could not 
fuppofe, that that would be the cafe. I 
fupported the opinion of judge Peters, 
and dated that the gentlemen of the bar 
of Philadelphia^ were very independent, 
and that in my opinion the counfel for 
Fries would not proceed, unlcfs the papers 
were withdrawn, and they were permitted—^ 
to go on in their ufual way. Jud^e 
Chafe oblerved that he was forry that the 
opinion had been confidered in the light 
it was, and that it was not intended to 
preclude the counfel from going on in the 
ufual manner, provided they thought 
proper. Both tlie judges then r^quefled 
me to obtain all the copies of the opiniob 
which had been taken, which 1 readily 
promifed to comply With. I recolIe8ed to 
have feen MefTrs. Tilghman and Rofa 
taking copies of the opinion. I went to 
their houfes and requefted them, which 
they gave to me immediatclyr and I took, 
them to Mr. Caldwell, the clerk of the 
court. laflced him whether he knew of any 
Other perfons taking a copy and he an- 
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fwered that he belielcd that Mr. William 
Meredith had $ upon which I reqoeflcd 
htm to go to Mr. Meredith and iry to 
obtain it. I did not at tliat time know 
that Mr* Biddle, who wat then a nudent 
of nine, had taken a copy ; nor did 1 
then recoHe61 that I had one of them- 
iDyfelf. 1 therefore did not hand it to 
the clerk, but have it now in my poffef* 
iioo. The papers which were thrown down 
did not appear to me to be read by any 
perfoHf but thofe who copied them ; and 
I entertained an anxious hope on the next 
day 9 that the gentlemen who were con-^ 
cerned as couniel for Fries would proceed 
n his defence and be fatisfied« 

I will now, with the permifsion of the 
courtt refer to fome original notes which 
I took upon the remaiijing part of the 
transaAion. 

On the 23d 'day of April, John Fries, 
was brought to the bar. The court then 
addrefling themfelves firft to mr, and thea 
to the counfel for Fries^ afking if we were 
ready to proceed with the trial ? to which 
I anfwered affirmatively* Mr* Lewis 
thfn obfervedy that if he had been em* 
ployed by the prifoner he would thiiik 
hlnifelf bound to proceed ; but having 
been afligned as his coun&l. (He was 
here interrupted by judge Chafe, who faid 
you are not bound by the opinion dclivcr-i 
ed yederday, but ire at liberly to coDteOt 

• it on both sides.) Mr* Lewis, aofwertd^ 
that he had underwood that the court had 
made up their minds as to the law, and. 
as tht prlfoncr*s counfel had a right to. 
addrefs the jury, . both on the law and the 
fa€\| it would place him in too degrading a. 
situation, to argue t^he cafe after what 
had pufscd, and therefore he would not. 
proceed with the defence* Judge Chafe 

• anfwered with, impatience, " You are at. 
liberty to proceed as you think proper. 
Addtcfs the jury and lay down the law as 
you think proper " Mr. Lewis anfwered 
with confiderable warmth, *« I will npver. 
addrrfs myfelf to the court upon a que{\ioa 
of law in a criminal cafe." He then went 
into a lengthy argument upon th? law of 
high treafon in England, previous to their 
reiolution, and contencd that the courts 
fincp that period had confidered themfelves^ 
as bound by thofe dtcisious which were' 



made prior to it» Judge Cha(e obferved 
that the counfel muft do a« they pleafe. 
Mr. Dallas then rofe and went into a 
general view of the ground, which had 
been taken by Mr* Lewis, and concluded 
with his determination not to Jgro^obfert^' 
counfel for Fries. Judge Chafevecl, mikct 
** no opinion has been given as to'the fa€)8 
of the cafe. I would not faffer the wit* 
nelses, againft thofe perfons charged witl^ 
feditious combinations to be examined be- 
fore the trVal ot Fries came on, left their 
evidence might have been heard by fome 
of the jury. As to the lawt I know that 
the trial before took a confiderabVe time,, 
and that cVifes at common law and decisis 
ons in England before the revolution en 
the law of treafon ; fuch as thei cafe of 
the man whofe flag the king killed, and 
wifhed the horns of the flag in the king^s 
belly, and t)ie cafe of the inn-keeper, who 
kept the sign of the crown, and who faid 
he would mske his fon heir to the crown* 
Tliefe cafes ought not, 8c (haU not^oto th*- 
j^^ry^ There is no cafe which can come 
beiore'me on which 1 h»ve not a decided. 
opinion, as to the law, otherwife I ihould 
not be fit to preside here. I have alwayg 
conduced myfelf with candor, gentlemen, 
»id meant to' have faved you trouble bj 
what I d d Ht if not respeolable for coun- 
fel to fay that they have a right to offer 
what they pleafe to the jury. What, would 
you cite decisions in Rome in Turkey or 
ta France ? you will now proceed adod 
fland acquitted or copdemned in your own 
confciences as you conduft the defence^ 
and go on. in your owu way* The cafe 
will be opened by the attorney— the man«L 
ner mull be regulated by the court*'.' 
)udge Peters added that the papers . were- 
all withdrawn*. Mr. Lewis faid the pa^ 
per was withdrawn but' the imprefsioni 
remained wih the jury; he therefore 
fhould not a£l« A paufe then enfued for 
a few moments, when judge Chafe fakl t 
i« you cant bring the court into difficultiei, 
gentlemen I you do not know me if yon 
think fo." He then caufed the avenue 
to the priCeuer's bar to be cleared, and 
aUced Fries, whether he was ready for hit 
trial, or whether he wiflied other counfel 
afiigoed him. Fries .appeared very much 
alarmed apd ixplipdb ^^^^ He did not knov 
what to do« 1 then info^pcd the court 
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tliat as tVis was a remarkable catei t ho* 
ped ihe trial would be pollponed until the 
next day, which was readily acquiesed in 
by the conrt| and Fries was remanded to ., 
prifon. On the next day he was again . 
b'ought to the bar, and aiked whether he 
woald have counfel aCsigned him. he repli- 
ed with much firmnefs that he would look 
to the court to be his counsel. Judge 
Chafe then anfwered ; " then by the 
blefsin^ of God the conrt will be your 
coonfeiy and will do you as much juQice 
as thofc who were your counfcl," 

The janr were then called^ and Judge 
Chife took particular pains to inform 
Fries oF tiTs right to challenge, and tnat 
he might challenge thirty five wtihout 
shewing any causei and as roany more 
as he could shew cause against* After 
the jurors had been parsed by Fries« 
judge Chase, after asking them whether 
they were related to the prisoner ; asked 
<* whether they had delivered an opinioa 
as to the guilt of Fries, or thsft he ought 
Ko be punished." The first j uror answer- 
ed in the negative, and was sworn on the 
jury— the second observed, that in n con- 
versation which he lately had, he had de« 
dared that Fries ought to be punished— ^ 
he was dire6l^d by the court to be let 
aside. The CjfUesaon was ttien directed 
to be put by the clerk to each juror in 
this rnanner : <* Have you formed or de- 
livered an opinion rcl:«tive to the guilt 
of the prisoner V This was put to three 
jurors ; when, by the dire^ion of the 
cour% it was changed and put as follows : 
*\ Have you formed and delivered an opi- 
nion relative to the gnilt of the prison- 
er?" Three persons answered affirma- 
tivetyy and were set aside. The prison- 
er challenged thirty four. Twelve ju- 
rors Ibaying been passed were sworn. 
John Fries called no witnesses, but at the 
end of the examination of every one on 
thQ part of the prosecutionj judge Chase 
reiDiocIed him of his right to put questi- 
ons to them ; but charged him not to 
pot any one which might «riminaSe hhn- 
•elf. After the evidence closed, I ad- 
dressed the jnry in at brief a manner as 
I couldt consistent with my duty. The 
court then charged the jury, .and they re- 
tired to their room« and in about half an 
boiir returned with a Tcrdift cf *< GUIL- 



TY.'' These ire the general faas whfcli 
took place. If I ana asked any question 
I will endeavor to answer it. 

^ttestions fy Mr, Randolph. 

Q Did you hear Mr. Lewis when he 
threw down the paper, which was hand- 
ed him, declare that his hand should not 
be polluted by a prejudicated opinion?' 

A I have no recollection of hearing 
Mr. Lewis say any thiog at the time. 

Q Mr. Lewis declared that he would 
not addre9s the court on a question ef 
law in a criminal case^ D;d you hear 
any opinion given by the court, whiclt 
warranted Mr. Lewis in the opinion that 
he was to be precluded from addressing 
the jury on the law I 

A The court said that they would not 
suffer such cases as I have mentioned to 
be read to the jury* to mislead themt but 
J did not hear the court say that the 
counsel should not address the jury on 
the law. 

Q, You have stated that both the judges 
came to your house, soon after you re- 
turned from court the first day. Was 
that their place of abode I 

A It wasnoU 

« 

Q You have stated that judge Paters 
declared his apprehensions that the 
counsel for Fries would not proceed in 
his defence, and that you concurred in 
opinion with him. Had you itny reason 
for apprehending it but your knowledge 
of the independency of the bar of PhUav 
del;jhia I 

A I think I understood, from some of 
the gentlemen of the bar, that the coun- 
sel for Fries meattt to decline aCUng, and 
I have an impression on my miodf that 
I hsard something of that kind fall from 
Mr. Dallas. 

Q DidyoueicpresS|tothe judges^this 
knowledge ? - 

A I believe I did not. 

Q Did you ever know an opinion to be 
given in a criminal case before counsel 
were heard .' 

A I never have, except so far as 
charges to grand juries msy be termed 
opinions on the law* . 
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Q Did Anch eoofertitioii take ^Uct pfelicntioT of Mr. Lewia. He 8iiptx>^^ 
fB the tobje£l of tbit opioioD ? that it was iotended to withdraw the 

A Situaicdat Iwat,Iaui'iiiiidertake«^ueBUonof law from Ihe jorf, and I 
to Bay that I had any cooteraatioDOo the «• thought the court did not act him ri^bt 



aubjtAt ontil the court roaa. 

Q Do you suppoae that the cooduA 
of the court and couoael atira£led the n.- 
tice of the jury ? 

A From the oonber of peraoua aoni* 
Bioiiedt I coDceive that a nuoiber of them 
knew not what was going on* 

Q From what did you infer the indig- 
nation of Mr. Lcwiat if you did not hev 
any expreaaiona that be nied { 

A From hte couuteoance. 

eQ Did that attraA the attention of the 
urt at tbe time t 
A U they were looking at hini it mnat 
ve attracted their attention. 
Q Did you hear judge Ghaae aayi 
that the counsel mutt addreas themaelvea 
m the court on tbe queationa of law I 

A I bate no recolle£tion of hearing 
toy thing of that kind fall from judge 
Chaae* la criminal caae, howeTcri 
there are a number of motions which 
muU be ibmde, ezclusif ely to the court ; 
audi at a motion to quaah an iadid* 
nienti 



^ Huisti&m if Mr* Nkholscn* 

Were your notetf of tbe conTeraatf* 
6ns which took place^ made In the order 
of time in which they took place I 

A Preciaely ao. 

Q What waa there in judge Cbase'a 
contersation that induced Mr. Lewia to 
thinks that he shoold be precluded from 
reading the aUtutcf df the U. States, to 
thnjory) 

A I know not why Mr* Lewia tho't 
aO| uuless from the strenuous opposition 
which waa made to themi on the first 
trial of Friea» on the part of tbe United 
Statea. Judge Chase said* that no case 
could come before tains» on whioh be had 
not an oinnion on the law. 

(^ Waa there any tbin^ in the con* 
du€t oftheconrtf which induced Mr. 
Lewia to beKefe that be waa to be pre- 
cluded ftom arguing the law to the juryi 
and caused him ao often to decUret that 
be would not address himself to the 
•ourtin a criminal case { 
A It appeared to mo to be i miaap* 



explicitly aa they might bare done 



itutstimubp Mr. Rqmi»iph» 

You say, Mr. RawlCf thftt after tbe 
papers w«r« called ini you entertained 
an enxious hope^thgt the counsel would 
be induced to proceed with tbe defence 
of the prisoner- I wish to know your 
reasons for having auch an hopet ai^d 
Why you became the agent of ihe court I 

A My reaaona werci that I did not 
wish to be put in the situation in which I 
was aflerwsrds placedi and in which I 
UftTer wish my greatest enemr to expe- 
rience tbe pain which I felti that of be- 
ing obliged to proaecute a man arraigned 
for a capital Gffence» and who waa witb- 
out tbe assistance of professional gentle- 
men. I therefore was anxious that the 
counsel for Fries sbould proceed in bis 
defencet and save me from so painful a 
situation. 

O Did you take any notes of tbe trans- 
aAions which took place on the &rst day 
of tbe trial i 

A I did not* 

William Rtnoh cross examined hy Mr* 

Harper. 

' Q Did judge Chafe fay any thing xm 
re(iri6t the council from citing any fiatutcs 
of tbe United States ? 

A He did noC| in my hearing. 

Q Did he fay that be difapprored of 
the condu A of the court in the fir(t trial 
of Fries I 

A He did not; v. 

Q Have you the papbr now which 
judge Chafe threw down I 
A I have. 

(Be here prodmced the opimcn and 
Mr, Harpe r read it l» the eomrtm 

Q Did not tbe court after tbe jury had 
returned a verdi£l of guilty againtt Frica, 
iuform him that if he had any thing to 
fay in arreftof judgment that he would be 
beard ) 

I" A They did and tbe anfwer of Fries 
was^tbar he bad nothing to fay» 
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iit» Hay* The greater part of tVe 
^TTclence i^hlch I ftiatl give relates tb the 
tondu6l of one of the judges of the circuit 
courts (for I did not hear the voice of jod^e 
Grlflin during the whole tranfa^ion,) 
and the counie! for Callcndtr, of which 
I was one. The length of time wl.ich 
has elapfed will prevent nie from giving 
an accoont of the whole tranfadlion,* 
anient I Ihiill he allowed to ufe a flatemcnt 
which I have, in order to refrelh my 
memory. 

Mr, Harper, X fhall certainly obje6\ 
to the witiJefa*s ufing the i'.atement to 
refrelh his memory*. It does not appear 
that the Ratenifnt was made at the time, 
6r by himf If and I think it inadmiftible. 

• 

Mr. Niekohon. The gentleman doea^ 
«ot willl to read the ftatenient in evidence, 
but merely to refer to it to refrelh his 
mcmorfk I therefore prcfi^nie be may be 
ibflfered to proceed. 

Mr. RodMf, I believe the learned 
connfel for the refpondent has Itatcd tlie 
law upon too broad a bafiS. 'Hie wiihefs 
does not intend to (late any thing which 
he docs not know^ bat only wilhes to be 
able to felate the whole by looking at th< 
ftatement. 1 prefaroe that if one gentle- 
man had taken notes at the trial of CaU 
leader, and another was called to give 
evidence, who bad taken no notes, hcs 
would be pcrtoittcd to look At the n otc 
of the other » in order to bring to his 
recollection circumflances which he had 
forgot. I therefofe conceive that Mr, Uay 
Ought to be fuffered to refer to the (late* 
ment to refrelh his memory. 

Mr. Martin* I believe I have pra€lifed 
tav as long as eithef of the managers, but 
the pradlice in the Hate pf Maryland may 
be different from that of other Aates. 
I have always underftood that the only 
cafes in which a witnefs is allowed to 
rcfreft) his memory is, when he has made 
a fiatement at the time the tranfaction 
took place. Before Mr. Hay came into 
tourt bt might have lookrct at the Hate* 
itient to ircfrcrti his merpory, fo he might 
have converfcd with a perfon who was 
nrefent at the time; but it wiil not be 
laid that he ^ali be allowed to converfe 
«ritb any perfoD at the bar af tliit courts 



ind'tlierefofe in it\f humble opittioft he 
cannot make ufe (»f a ftatefncnt to refrelh 
bis memory not made by himlblf at the 
time* 

The queflion vras then taken lipon aU 
lowing Mr. Hay to refer to the Hatcment 
and was determined iu the Negative* 
Yeas 16— Nays Id. 

Mr. Randolph. Pleafe to Hate vbaC 
took place on the trial oi Callender, ana 
firlfc, with regard to ttie overhauling of the. 
ohjeAions of John B^flet, to ferve on tha 
jury. 

Mr, Hay. I -will relate ihe circum^ 
itatices as ncli es I am able, i^ithoiit tH6 
assistance of the statement ot whkh I 
have jusl been deprived by the court, and 
fi>'si with regard to Basdet the Juror* Se^ 
Teral jurors being catled to be swom^ the- 
Couri&ek for the iraveraer insisted that 
tl>ey were en\rtled tci the benefit ,of the 
constitution, whTch secures to the accoaed 
a right of trial by an ttripartiol jury. 1 
do not recollect the precise expreaaioitt 
of Judge Gtiase, but I believe they were 
that he would take care that justice 
should be done the traverser in that rea« 
pe£t. Believing that a Qiajority, if not' 
all of the jury, were oppoi»e<l to Callende^ 
in political seotimenta, and thinkiog thafe 
their niioda nriigbt be made up againat 
htin^ we wished to ask all tto jarjT 
wtietber they bad formed an opiiiion 
on «^ The Prospea Before Us.'* Judge 
Chase told ui that that waa not the 
proper question to put« but that he 
would ttii us what was. He then atat^ 
ed that the proper questtoni thia i 
'* HaT« yoo iorined and delivered 
any opinion on the charges in the indi£l« 
ment." To this question the anawer wai 
BCCdsaarily gii^u in the n<^gative» be* 
oaute none of the jury had seen thia in« 
diflrnent. When Mr» B r ssei was called 
op to the book, by the niarshall, he in&<* 
nifested some rete£\ance to serve on tbw 
jury. He aaid he had made up bia mind 
as to the bookf and that it came under 
the sedition law. I do not pretend to 
say ttiat theti were hia words i but tbal 
is the impression on my mind. This 
ob]e£lion was overruled by the Judge I 
ai d he waa asked Whether he hod form<« 
ed and delivered aa opinion relative ip 
Uie chargea in the tndi^tm^iit ? He an^ 
^wered in the negaiiva, and wai ac 
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^ordiifglf sworn en the jarf* 1 ti tbe 
Ibcn state of things, ai>d knowing 
Hic temper in which the people were, I 
would tiot a^h the joror a single question 
without the perfni»ston of the court. I 
therefjre applied tojndge Chase to allow 
ine to put a question to the juror* 1 will 
not pretend to state his answer lUeralljr 
but I think it was this ; '' What is the 
- question 700 mean to put? State it and 
If I think it a proper one, you maf pro* 
poond it. Come what is your question/' 
NotwitbataiKling the hnmiliation I felt 
in being addressed in this manner, I stat- 
ed to the court tbe questiooi which I 
^.jKijihed to pot to I he juror* It was •* 
(^ Have you formed or deli? ered any opi- 
nion concerning the book called the 
'< Prospea Before Us," from which tbe 
charges in the indi6lment were eztra€l« 
ed." Judge Chase repUed* ** No sir, yoa 
ahall ask no such question." This is all 
that I recollect relative to tbe overruling 
j^e obje6lion of Mr. Basset, it was sta!« 
ed by Callender to his counsel, that<^oL 
John Taylor was a material witness for 
him. In the intervals between the finding 
»f tbe presentment and the trial, Colonel 
Taylor was summoned to attend v but I 
did not see htm until a short time before 
the trial, and had no opportunity of ask- 
ing him what he could prove. After tbe 
attorney for tbe United Statet had open* 
ed his case, and the evidence in support 
of the prosecution bad been gone through. 
Colonel Taylor was called to the book 
and sworn. Probably while he was 
awearingi judge Chase asked the counsel 
ior Cailenderj 'what they ezpe£led to 
prove by the witness. Mr. Nicholas 
«aid« that be did not know what could be 
proved by him, but that we expe6ted to 
prove what would amount to a justifica- 
tion of one of the chargea : Tbat Mr. 
Adans bad avowed aentiments hostile to 
a republican government, and that in tbe 
senate he had voted against certain laws. 
I think Mr. Nicholas observed that he 
boped it would not be understood that he 
abould be tied down to this charge, but 
^bouldexamineCol.Taylorasto any thing 
-else he might know, which would benefit 
Callender. Judge Chase then request- 
ed the counael to reduce the questions 
«o wriiiogy and^submit them to the in* 
«pe€tion of the court* An objeAton was 
Jttada to tbis» but it was at length don% 



and judge Chass declared the evidence 
to be inadmissible, on the ground that it 
did not go in justification of one eifftre 
charge* Tbe Judge was asked whether 
we niight nbt prove n part by one wit- 

(ness, and a pnrt by another ; Judge 
Chase replied, that the law was as ho 
pronounced it, and that this could notb« 
done, and that Colonel Taylor's evidence 
did not go to prove the whole. I observ- 
ed that I thought Colonel Taylor's evi- 
dence would go to prove both sentences 
of tbe twelfib charge ; that Mr. Adams 
was an aristocrat, and had proved ser- 
viceable to tbe British interest, in tbe 
manner which Callender meant. The 
judge did not say in aipress terms thst 
the position waa wrong, but be aaid tha: 
the evidence waa inadmissible, and the 
counselfor Callender knew it tobe so«— 
/ 1 believe at tbe aame time be dbaerved, 
I that our attempt was to deceive and mis- 
Viead tbe populace / finding that tl^ at- 
tempt which 1 made to render service, 
not to Callender but to the cause which I 
bad espouaed, instead of proving service- 
able only, brought a charge which I lit* 
tie expeOed^ I said no more, and tbe 
evidence was rejeAed. When we were 
requested by the judge to reduce our 
questions to writing, I felt no disposition 
to do it, and they were stated by Mr. 
Nicholas. Before the queatibna were 
reduced to writing, Mr. Nicholas made 
some remarks on tbe difierence of the 
mode persued on the part of the U. 
States, and that tbe attorney ior ttie U. 
States had not been required to atnte any 
question in writing. Judge Chase re- 
plied : << The attorney, when he opened 
his cmsf, stated what he expeCted to 
prove ; biit although he did this, we vrere 
riot bound to do it.*' My impreastons 
are that the word <• we** eacnped tbe 
judge 6e?eral times. 

The fecond member of !he fourth ar» 
tide relates to a refijfal to poHpone the 
trial. In order to procure a poftponement 
an affidairitwai filed ; but whether regu- 
lar or not, I will not pretend to £ay. The 
next member of tbe article, relates to a 
fiibje£t about which it is painful f^r me 
to speak. The judge is charged with rudc- 
jjeft to the counfel. There were many 
.expreffions uftd by judge Chafe which 
were unufual to me and which I believe 
to be i'ude; 
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Mr. Harper* State ibd exprefslons 
which were ofed. I presume that this 
honorable court are to judge of their pro* 
priety and not ]roo. 

Mr, Saj. I will ftate them. Ibe firfl 
expreftion which made a ftrong imprefsion 
on my mind was this : In the conrfe of 
the arguar.ent which we ufed to procure a 
poflpooement| I took as a ground that the 
law of Virgin a (hould govern in the cafe 
of Callender* As foon as I got to thij 
partof my argument, the judge gave mt 
to understand that he thought 1 was 
wrongs and the idea was a wiM notion, I 
I have already mentioned- the language of 
the judge* with refpe6i to the admifsioa 
of Colonel Taylor's evidence. It was 
that we knew the evidence to be anad* 
ipif^ible and that our attempt was to de* 
ceive and mislead the populace. He was 
alfo pleafed to obferve to us \ ** gentle- 
men, you have beenin an error and keep 
prefsing your nustakcton the court." On 
more than one occasion^ be charged the 
cottnfel with advancing doctrtnes, which 
they knew to be wrong* I endeavored to . 
fattsfy the court that ihe book ought not 
to be read in evidencey becaufe the indt£l«^ 
ment did not refer to it. In the courfe 
of my argument I oblcrved that if the in- 
did^ent referred to the book and after* 
irards a profeetitioa was commenced for 
the fame tb«og« that this profccuttoa 
could be plead^in bar to it ; but ihat^ 
according to the opinion u> which the 
court fcenied to indinCt the situation 
of the traverler would be much more, 
hazardous than if the book was refer« 
red to ; because the traverfer must be- 
fort to particular evidence to prove tlie 
profecotton the fame. The judge was 
pleafed to obferve that I knew this profe— 
cudon could be given in evidence in bac 
to another profecution. I ccitainly did 
know it and was endeavoring to fiiew ia 
wlut. manner it might have been done* 
}a the courfe of the fame argument, for 
the purpofe of fliewing that my position 
was true, I observed, that the words 
<* tenor and efie^," bound the party to a 
literal recital, and in fupport of this posi* 
tton 1 quoted feversl authorities. The 
Judge interrupted me again and told me 
that I was misuken. He fakl ^that the 
words *• tenor and efe^l*' in aa indi€W 
meat did oot oblige the prosctutarto give 



more thantf^e substance of the words, Hr 
mentioned that he Wondered we did not 
contend for punctuation also. This latirr 
part appeared to me to be intended for th^ 
bystanders. Mr. William Wirt, who ap- 
peared with me in the defence of Callender^ 
was ordered by tbe judge to sit down> 
and the judge determined that the coun- 
fel (hould not addrefs any arguments to 
the jury on the constitutionality of the 
fedition law. Mr. Wro. Wirt, in the courfe 
of the few obfervations which he made, 
stated a proposition, . and then faid that 
the conclusion was filogistic. Judge 
Qbafe faid, ** a monsequitur, sir.'' I do 
not recollect any otlier exprefsions at 
this time, with regard to the interruptions 
of counfel. I cannot fay how often I was 
interrupted, but I believe I can say with 
certainty that I was interrupted oftener 
by judge Chafe on tbe trial of Callenderf 
than I ever was defring sixteen years prac- 
tice. During all the trial I did not hear the- 
voice of judge Grifllin. ^ 

C^ Were the opinions delivered by 
judge Chafe, withont apparent confulta- 
tion with judge Grifin I • 

A Judge Chafe's manner wasgenerally 
this « after delivering his opinion he 
would turn to Judge Griffin and uy^ •' and 
fuch is thevopinion of. the court/* 1 recor- 
led to have feen him fpeak to judgo 
Griffin, but it did not appear to be cou« 
cerning tlie law» 

Q Are you certain as to the queftlon 
put by the jndge to BaiTet ? 

A: lam. 

Q' Was a reqoeft made to the court that 
the* indtftmcnt might be read to the 
jurors ? 

A There was, but the court would not 
fuQer it to be read. 

m 

Q^Has it^been the practice in the 
courts of Viiginia, for counfel to be com- 
pelled to reduce the quedions which they 
mean to propound to a witnefs, to writing 
and fubmit them to the infpedion of the 
court I 

A I have never feen*an ioftance of the 
kind, except in the cafe of Calleuder. I 
believe i never heard of fach an tniHince^ 
I do not recollect ever to have read of 
foch an inllance before* I ailed a4 the 



M 



profVeutof In the ca<V of ! ogwooJ, and 
pothing of that kind wa»done. 

Q^Upan what ground did the counr**! 

for Callendcr, attempt to introduce parol 
teatimony of the votes and proc<'edni;j8 of 
the fcnatc ? Were the journ^sinacctfliole 
to them ? 

A Colonel Taylor cam^ into court jiift 
before the Jury were fwom, and we had 
po opportunity of confuUing '»ith him. 
The quelUona were drawn up in a hurry, 
9nd» I helieve« without a reOettion, that 
parol te'stin>ony was not the best evi^^nte 
* gf the votes in the fcuute* 

fHere Mr. Hilhouse stated that some 
<lf the court hai rttiredjrom indisposi" 
tion^ and moved an tuljoummtntt which 
ffos agreed to, and the court adjourned 
ifntiJ the next day*"] 



TUESDAY, February 12, 

The court being called ; 

Mr. Randolph observed that they 
>frould proceed with tl^e examination 
of George Hay. 

Mr. Hatjf. A very short statement 
will close my recollection of this case. 
It was the intention of the counsel for 
Callender to defend him on the gromid 
of the unconstitutionality of the sedi- 
tion law. The gentlemen >vho were 
^sociated with me, preceded me in 
^e argument, but were not permitted 
to address the jury on the point I men- 
tioned. The treatnient experienced 
by Mr. Wirt, I have in some (lcgi*ee 
related. He was interrupted two or 
three times by the judge, for the pur- 

{lose of telling him, that the doctrine 
or which he was contending, that the 
Jury had the right of determining the 
law as well as the fact, was true. Mr. 
Wirt then stated, that the constitution 
was the supreme law pf the laud* 
Judge Chas/e told him there was no 
necessity of proving that. Mr. Wirt 
then wetit on to argue, that if the con- 
stitution was the i^upreme latr, and if 



the jury had a ri^t to determine b<Mh 
law and factof the case, the concl usi- 
on was perfecdy syllogistic, that the 
jury had a right to determine upon the 
constitutionality of tlie law. It was at 
tills time that the judge addressed hiin 
in the words which I have mentioned, 
that it was " a non scquitur." At tlie 
same time he bowed with an air of de- 
rision. Whether Mr. Wirt said any 
thing after this, I do not recoUecU 
After Mr. Wirt sat down, I arose and 
addressed myself to the courts and stan 
ted, that I addressed my arguments to 
to them, and them alone, and that I 
did not wish to be heard by the jury. 
This observation was intended as a 
sort of reply to the observation of the 
/ judge, that our arguments were intend-^ 
\^ed for the populace. I did not attempt 
to address the jury on the unconstitu- 
tionality of the law ; but I addressLfl 
myself to the court, in orJor to co:i- 
yince them that I had a rigut to (Jo it. 
After a very short time I was inteiTupt- 
ed by the judge, aiid asked c^ qacbtioii, 
which i conceived a very unnecessary 
one, I stated to the couit, in terms as 
distinct as I could, the specific purpose 
for which I meant to contend. I think 
it was, that the jury had a right to de- 
termine every question which was to 
determine the guilt or innocence of the 
traverser. The judge asked me whe- 
ther I laid down this doctrine in civil 
as well as criminal cases i because, 
said he, *' If you do, you are wrong." 
1 replied, that I considered ituniversaln 
ly true, but tliat it was sufficient for 
ray purpose if it applied to criminal 
cases only- I went on as well as I was 
able with the argument, when I was a- 
gain interrupted by the judge. What 
the circumstances were or the words 
used, I do not recollect. I believe that 
I was interrupted more than twice. 
My impressiohs then being that I 
should be obliged to undergo more hu- 
mjiliation thar\ I conceived necessaiy, 
I retired from tl^e bar« When Judge 
Chase fo4ind I was about retiring, he 
told me to. go on. I told him that X 
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would not* IleBoid that there was no 
necessity for my being captious. I re- 
plied thut I was not. captious, and th:t 
I would not proceed, and immediatefy 
retired from the bar, and I believe from 
Hit room in which the court was held. 

^cstions bff Mr. Randolph. 

Did any circumstances occur con- 
cerning a witness, and what were the 
obser\ attons made by the court ? 

A I recollect a circumstance which 
occurred, when a witness was brought 
for^rard to deliver his 'evidence. I 
stited that I understood that one of the 
witnesses brought f)rward to prove Ae 
publication of tl.e " Prospect before 
us,** was the man wlio was employed 
by Callender to |Tint it. Understand- 
ing that this mln was, in point of law, 
equally criminal, I bbserved, that if 
any of the witnesses were implicated 
in the charge, that they were not bound 
to give evidence. Judge Chjtse said 
that these observations were correct, 
fcut the witnesses might r<;st sitisfied 
that they sh6\ild not be •proscc'it''(» if 
they choose to give -evidence. 1 do 
not recollect that the attorney s^d any 
thing on the subject. In consequence 



but ft r the observations of diejudge, 
on tlie argument which I used, diat 
the jury had a right to assess the fine, 
the judge said it was a wild notion, 
when applied to die courts of the Unit- 
ed States. If it had seemed to be the 
opinion of the court that the laws of 
Virginia wtre the rule of conduct fcr 
thvin, we should not have been at the 
trouble of filing an affidavit for a conti- 
nuance of the case. 

Q Did vcu ever know a case si- 
TfAVjc to tliat of Callendtr's, where a 
capias issued as the firat process \ 

A. This relates to a branch of ju- 
risprudence, with which I am but little 
acquainted. I believe however, that 
tiie invariable practice is, for a sum* 
mons to issue returnable to the next 
court. It is not usual to try the cause 
at the second terip, Vhen the defendant 
shears and pleads not guilty. 

Q Did you rely cm notlung else for 
a continuance but the affidavit ? • 

A The argument wis founded in 
part on the affidavit of the traverser, and 
upoi| our not being prepared to discuss 
the constitutionality of the sedition 
law, and the qurstion whether the jury 



of this assurjmceof the judge, the gen- ^^^ ^ ^^S^' ^o determine it. I also 

Ueman, whose name I think was Rindl s^'^^d that the doctrine of libels wa« 

gave in his evidence. - It appeared by| ur.usual to uie, and that I wished for 

liisevidencethathehadbeenemployedj time to cxamme into it. 
by Callendtr, a)ti4 did prist a part ot -— 



tlie Prospect. • . ^ 

Q Was th<re anj' reference made 
to the act of Virgii/ia conctrning tlie 
issuing of process ? 

A There was a general reference 
made to the act, but not a specific one : 
on the motion for a continuaofce, I ob- 
served that the procedure was not in 
confcrmity with the laws of Virginia* 
That the process used ought to have 
been a summons, returnable to the " or some other cans i? 



George Hay cross examined bif iirm 
Harper. 

Q You have said that you did 
appear to defend the cause and not the 
man, explran your meanfug ? 

A It is unpleasant for me to answer 
that question, but I will do it. 

Q I will put it in more genei-al 
terms. Was it the cause of Callender 



next court, and that during the interval 
the accused had it in his power to col- 
lect Ills evidence and pnepare for trial, 
I diink it probable, that some other 
obsq-yations might have been made ; 



A The cause which I alluded to 
was the cause of the constitution, which 
I most religiously belia\'ed to have 
been violated by the passage of the se- 
dition law, and I intended to defend 
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Caliender so far m he was connected 
with the constitution. 

Q Was this your sole object ? 

A It was my chief object* I had 
determined that if any person should 
be prosecuted for a violation of the se- 
dition law, to step forward and defend 
him. 

Q. You have said that you referred 
generally to the law of Virginia, but not 
particularly* Explain your meaning. 

A My meaning was that I did not say 
^^ By an act entided an act, and passed 
on a particular day it was enacted," but 
I ssud that by the laws of Virginia, a de- 
fendant was not ruled to trial during 
the term in which the presentment was 
made against him. 

Q On the subject of colonel Tay- 
lor^s testimony, did not Judge Chfle 
request Mr. Nelson, the district at- 
torney, to let the evidence go to the 
jury? 

A I think I have some recollection 
of it. but I cannot state it accurately. 

Q Did not Judge Chase offer to 
postpone the trial of Callender for a 
snonth f 

A I have heard it said since the 
trial, but I have not the slightest recoU 
lection of any thing of the kind. It 
would have been the wish of the coun- 
sel for Callender to have had the cause 
postponed. If, I had heard the offer, 
I should gladly have acceded to it. 

Q Did the counsel ask for any 
other postponement but the one until 
the next term i 

A I do not recollect that they did* 
Judge Chase did offer to postpone it for 
a day on account of Ml*. Giles's ab- 
scence. , 

Q Did the witnesses who were 
brought fomrard, express a reluctance 
to g^ve th^r testimony ? 

A They came forward voluntarily. 



yohn Tca/tlt nvortu 

Mr, Rcmdolph. We wish you to 
state what fell under your observation 
at the trial of Callender, and especiaUy^ 
with regard to the rejection of your 
testimony. 

Mr. Tayhr. With relation to my 
testimony being rejected, I was sum-* 
moned and sworn as a witness in be* 
half of Callender. When I was sworn 
Judge Chase asked the counsel for Cal* 
lender what they e^qpected to prove by 
the witnesses. I do not recollect the 
answer, but the judge directed the 
questions to be reduced to writing, and 
submitted to the inspection of the 
court, — ^this having been done, Judge 
Chase declared that I should not be ex- 
amined* I did not give any intimation 
of what I should be able to prove, ei- 
ther to Callender or his counsel* Af- 
ter Judge Chase declared that I should 
not be examined, he turned to Judge 
Griffin and spoke to him, who replied 
in so low a tone of voice that I was not 
able to hear what he said* 

Q Upon what ground was your 
testimony rejected ? 

A The judge s^d that the testi* 
mony was inadmissible, because it 
would not prove ^ the truth of any 
charge* 

Q Did you observe any thing un- 
usual in the manner of the court ? 

A The business was commenced 
with a motion^for a continuance. The 
interruptions of the counsel were fre- 
quent, but I do not recollect the ex* 
S^ressions used by the judge. The ef- 
ect ofthem was a considerable degree 
of laughter among the audience* I 
thought the interruptions were in a high 
degreb imperious, satyrical and witt}*« 

Q Was there any thing unusual in 
the manner of the counsel ? 

A I did not observe ; nor did I 
see anything of anger on the part of 
the court* 
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Q You have said that the manner 
of the judge was imperative ; do you 
mean that it wasTmperious ? ^rethe 
witness hesitated.) 

Q Or rude ? 

A It appeared to be well calculated\ 
to abash and disconcert the counsel, \ 
and it had that effect ; for the audience 1 
enjoyed considerat>le mirth at the ex- I 
pense of the counsel, but I did not see J 
the latter laugh. 

Q Do you recollect any thing re- 
lative to the overulingthe objection of 
Basset to serve on the jury ? 

A I do not recollect the expressions 
of Mr. Basset, but I diink he stated 
that he was opposed to Calletider. 
The judge asked him whether he had 
any prepossession against the indict-* 
ment. Basset replied that^he had ne- 
ver seen the indictment, and the judge 
ordered him to be sworn on the jury. 
In this decision the opinion of Judge 
Griffin did not appear to have been 
asked. 

Q. Yon have been a long time in 
die practice of the law ? 

A A few yeai? only j I believe 
About seven* 

Q Have jou ever known a capias 
to issue in an offence, not capital, and 
the party to be ruled to trial the same 
term at which the presentment is made 
by the grand-jury* 

A I answer the question in the ne- 
gative ; but I have never directed my 
attention to criminal cases. 

Q Has it been the practice for 
counsel to be compeQedto reduce their 
questions to writing I 

A I never saw it practised as it 
'was in the case of Callender. I have 
jieen it done when questions arose on 
the question itself* 

Q Do you recollect any request of 
the judge to the attorney, to allow tes- 
timony to go to the jury. 

A After as much discussion had 
taken |dace as I have meationedi Mr* 



Chase did express some such idea ; 
but the attorney ea^ressed his dissent 
to it. The request was made in a ve- 
ry feeble manner by the judge. 

yohn Taylor cross examined by Mr. 

Harper* 

Q You have said that you consi- 
dered the conduct of the court as tend^^ 
ing to abash the counsel. Did it ap- 
pear to have been so intended by tbo 
court? 

A I thought it was, and diat it had 
that effect. 

Q. Did you cotisider the opinion 
against the motion for a continuance 
as made with the concurrence of Judge 
Griffin? 

A The general appeared to be, to 
give the opinion without consulting 
Judge Griffin, but to this rule there 
were exceptions. I know not whether 
this was one or not. 

Philip Norbome Nichobu stvorit. 

Mr* Nicholson* Please to state your 
knowledge reladve to the trial of Cal- 
•lender. 

Mr. Nicholas* In die month of 
May, 1800, the circuit court sat in 
Richmond, and was composed of 
Judges Chase and Griffin* I believe 
that Judge Chase sat alone for some 
time. On the first day of the court. 
Judge Chase delivered a chai^ to the 
grand jury, in which he spoke of offi- 
ces against the sedition law. The same 
day the grand jury returned with a 
presentment against James Tliompson 
Callender, asme author of abook called 
the " Prospect before i«." The indict- 
ment was sent up to the grand jury the 
same day, and a true bill returned* 
Callender then lived in Petersburgh, 
and process was issued against him* 
My impression always has been till 
lately, Aat the process was a warrant 
for his apprehension. It was said for 
several days that Callender could not 
be found ; at length, KQweveJc^ he was 
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found, and bf oug\it by the Marshal to 
Richmond, lie seemed very much 
iJormed, and wished to make some 
concessions to the court* For several 
days he was permitted to go at large* 
Mr. Hay and myself hid a con\'eria* 
tionwith him, andtDldhim v/ewere 
ready to render him our professional 
assistance. He stated to us that it was 
/impossible for him to go into a trial 
' that term, and we prepared an affidavit, 
in which he stated the absence of a 
number of witnesses, which were mate- 
rial to his dcfei>ce, and also spine books 
I which he Jiad not in his possession,. and 
I that his counsel were not prepared for 
/ trial, even had the witnesses been pre- 
1 sent. A motion founded on this affi- 
drivit was made for a continuance, and 
argued, with considerable zeal, by the 
counsel who appeared for Callender. 
The principal ground taken was, that 
by the constitution the party accused 
had a right to compulsory prQcesS|^^to 
procure the attendance of his witness- 
es. The judge did not decide the mo- 
tion on that day, but gave a strong opi- 
nion against it. He said he had no 
objection to postpone the trial until 
such of the witnesses as could be pro- 
cured, duritig the term, might be 
brou^t to court. On the next day we 
renewed the motion for a continuance, 
and argued it with considerable zcrJ, 
being confident that we could not do 
justice to Callender if we proceeded to 
trial that term. Mr. Hay stated the 
law of Virginia, by which the jury had 
the right of assessing the fine. Judge 
Chase said that that was a wild notion, 
when applied to the comts of the Unitp> 
ed States, and told the attorney that he 
need not reply to our arguments, be- 
cause the affidavit did not state tiiat the 
witnesses could prove the trutli of all 
the charges, and therefore, that tLe 
cause could not be continued. I be- 
lieve he concluded by ordering die 
marshal to call the jur3% The jury 
were then called to tie book, m hen they 
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came, I observed that I should ch^U 
lenge the array, because one of the ju-*» 
ry had nuide use of expressions faastile 
to Callender, and referred as authority 
to trials per puis. Judge Chase ob- 
served that it was not the best authori- 
ty, and sent for Coke' upon Littleton, 
It having been brought, he cast his ey^ 
over a part of it, and ob8er\'ed that the 
law was clear, and that the array could 
not be challenged for such a cause, but 
that we might cause each juror to be 
examined on oath, as to his expressi- 
ons. In consequence of this we pro- 
ceeded to examine the jurj^. To the 
following question put by the court, the 
first juror answered in the negative* 
It was — ''^ Have you formed and deli- 
vered any opinion on the charges con- 
tained in the indictment ?" Mr. Hay 
requested the permission of the court to 
ask the jurors, whether they had ever 
formed an opinion as to the " Prospect 
before Us," from which the charges in 
the indictment were extracted. Judge 
Chase replied, that his was the only 

.J proper question, and that an opinion 
iytnust be delivered as well as fcrmedi 
Mr. Hay then requested that the indict- 
ment might be read to the jur)-. Jndfft 
Chase refused it, and observed that he 
had indulged us as much as he could. 
The eighth juror which was called, wa 
John Basset. I believe he was asked 
the previous question, and his reply 
was that he had neVer seen the indict- 

, mcnt, but stated that he wished to b^ 
excused from serving on the jury, be* 
cause he had formed and deli\'ered an 
opinion that the " Prospect before Us," 
came under the sedition law. Mr. 
Chase observed that he was a good jV*. 
ror, and he was accordingly sworn. 
The evidence on the part of the United 
States was then called, and a number 
of witnesses appeared, and among the 

.rest William A. Rind, who had been 
engaged in printing the book. Mr. 
Hay observed, that some of the wit- 
nesses ntight criminate tlictnselvcs, and 



rfiat if anyt of them were engaged in 
the publication of the work, they were 
not bound to give evidence. Judge 
Chafe obfervedythat the gentlemen was 
coTTcSt as to the law, . but if the wit* 
nefTes chofe to give evidence, that they 
might reft fatisfied that they would 
not be profecuted. The witnefles 
were fworn and Mr. Rind proved that 
he printed a part of the work. The 
evidence on the part of the U. States 
being clofedy the counfel for Callender 
wilhed to examine colonel John Taylor, 
and. he was fworn in chief. Mr. 
Chafe aiked what we meant to prove 
by that.wftnefs. We replied, that we 
did not know exa£Uy,but that we meart 
to a(k him whether he had not heard 
Mr. Adams exprefs ariftocratical fen- 
timents, and whether Mr. Adams did 
not while vice-prefident, vote in the 
fenate againft the law for fequeftrating 
Britifli debts, and the law to fufpend 
the commercial intercourfe between 
the United States and Great Britain. 
Judge Chafe faid that we muft reduce 
our queftions to writing. I obferved 
that it was a prad^ice unufual in the 
ftate courts, and in the prefent cafe 
would be extremely improper, hecaufe 
we did not know what colonel Taylor 
might prove. Mr. Chafe replied, that 
bis.requiGtion muft be complied with, 
and I accordingly reduced the queftions 
to writing — they were as has been 
ftated. Mr. Chafe with confiderable 
promptitude declared, that the witnefs 
could not be examined becaufe he could 



the laws of Virginia were in force in 
the courts of the United States fitting* 
in Virginia. That by the common law 
of England, which had been adopted, 
in Virginia, the jury had a right to de» 
cide on the law as well as the fact in 
criminal cafes, and therefore they had 
a right to judge of the conftitutionali- 
ty of a law.. Mr. Chafe faid, « fit 
down fir." Mr. Wirt obferved that he^ 
was going on. Mr. Chafe faid, «< no 
fir, I am goin^r on." Judge Chafe then 
read a paper, in which he declared, 
that obfervations of this kind muft be 
made to the court. Mr. Wirt then 
addrefled the court, and ftated that lie 
had not prepared himfelf upon the 
queftion, but he conceived the point 
to be fettled that the jury had a right 
of deciding on the law on criminal ca- 
fes. Mr. Chafe faid that the jury was 
to decide the law. Mr. Wirt theii 
faid, « if the jury have a right to de- 
cide the law, and the conftitution if 
the fupreme law, the conclufion is p<».r«* 
feftly fylogiftic, that the jury have a 
right to determine the confticutionufity 
of a law," Mr. Chafe replied, '* a ) 
pn fequitur^ fir-,'* upon which Mr. Wirt 
immediately fat down. I followed him 
and was not interrupted by the judge. 
Mr. Hay followed me, and obferved^ 
that the jury had a right to decide the 
law. Mr. Chafe alked him whether 
he meant in civil as well as criminal 
cafes, becaufe if he did, he was wrong* 
Mr. Hay replied that he conceived the 
propofition to be univerfally true ; but 



not prove the truth of the whole of that it was fufficient for his purpofe if 
any one charge, upon which colonel it applied to criminal cafe?. He then 



.Taylor left the court. The evidence 
being clofed, the counfel for the United 
States commented very largely to the 
jury on the enormity of the ofience* 
After he had fini(hed, Mr. Wirt rofe 
and addrefled the court, and obferved 
that the fituation of the counfel for 
Callender was a very embarraflinjr 
one. Mr. Chafe told him that he muft 
not rcfleA on the court. Mr. Wirt 
then addrefled the jury. He began by 
^bfervingi ihatbyan aftof Congrefs^ 
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proceeded a little further, and was a- 
gain interrupted by the judge. Mr. 
Hay then ftoped, folded up his papers 
and left the court, and we left it at 
the fame time. What happened af- 
terwards I know not. 

^leflions by Mr. Randolphs 

Q^ When you ftated your obje£li- 

ons to being compelled to reduce your 

qucftipns to writing, and obferved that 

the profe^tttor had not been compelled 
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ID do it, what was the reply of Mr. 
Chafe ? 

A. He faid that the counfcl for the 
United States had ftated when he o- 
pened the cafe, what he expedcd to 
prove hj his witnefles. 

Q^ Did you hear any offer on the 
part of the judge to poftpone the trial 
for one month ? 

A. I did not. 

Q^ Was the diftrift judge confult- 
ed when the opinions of the court 
were given ? 

A. I do not recoiled^ to have heard 
his voice except when the evidence of 
colonel Taylor was reje£l:ed. 

Q^ Did Mr. Chafe ufe rude exprcf- 
fions towards the counfel ? * 

A. It is very difficult for me to an- 
fwer that <ji|ie(Uon. I will relate the 
fa£ls as welf'as I recoiled them. I 
remember that when the court over- 

* 

ruled the tedimony of colonel Tay- 
lor, judge Chafe made ufe of this exi- 
preflion : «« The counfel for the tra- 
f.verfer know the evidence to be inad- 
niiffiblet and wifli to miflead and de- 
ceive the populace ; and they keep 
prefling their miftakcs upon the court.-' 
He feveral times appeared to wiAi to 
throw the counfel into ridicule^ Mr. 
hay attempted to prove that the words 
Aught to have been fet forth in the in- 
dictment literally. Mr. Chafe faid, 
<' what the gentleman has faid is not 
law, he contends that the extrad ought 
to have been fet forth in the indiiSlment 
verbatim ei literatim, I wonder he had 
not contended that it ought to hzetputic- 
iuatim alfo." Mr. Hay was contend- 
ing, that in all the precedents which he 
had feen concerning inditUnents for 
libels, that ^he title of the book was 
.fl^ntioned. Mr. Chafe faid that he 
remembered the cafe of " The Nun in 
her SmocV* where .the title was men- 
tioned, but that it was not neceiTary. 

Q^ You fay that when the evidence 

of colonel Taylor was rcjeftcd', that 

judge Griffin concurred. Was his opi- 

]|iioi2 ajQced before or aftf r the^eviden^e 

was declared to be inadmillible? ' 



A. It was after. 

Q^ Did any of the counfel objeft to 
any of thofe opinions being the opini- 
on of the court i 

A, Not at that time. I recollefl: 
that the morning that Callender was 
fentenced, a gentleman rofe and aQced 
whether that was the opinion of the 
court \ and judge Griffin replied yes, 

Qj^ Were you at the time of the tri- 
al of Callender, attorney general of the 
ftate of Virginia ? 

A. I was. 

Q^ Did judge Chafe when fpeaking 
of you make ufe of the term, *< young 
man" or " young gentleman." 

A. I believe he did apply the term 
'< young gentleman" to me. I had for- 
got upon whatoccadon, but upon con- 
verfing with Mr. Roberifon, who took 
the ftenographical account of the trial. 
I believe it was when colonel Taylor's 
evidence was rejedled. I think he ap- 
plied to the diftrifl attorney, and faid, 
that he had been fo importuned by 
the young gentlemani that he wi(hed 
Mr. Nelfon would fufier the evidence 
to go to the jury ? 

Q^ Is it ufual in the courts of Vir- 
ginia, in cafes lefs than capital, to iflue 
a capias and take the party into cufto- 

Aji . . ... 

A. The praQice is to iffue a fum- 

mons, and I do not recolle£t an in- 

fiance where a capias, has iffued, in 

the ii^ft in (lance. 1 he ufual pradlice 

is for the (heriff to keep the fummons, 

and not to ferve it .uiitil juft . before 

the fitting of the court, but the party 

is never ruled to trial the firft term. 

Q^ Did the counfel for the traverf- 
er, refer to the law of Virginia.? 

A. I believe not particularly^ Mr. 
Hay referred to it generally. 

Q. Whjr did not tlie counfel refer 
to it? . 

A. I do not .recollefl. I had jufl: 
began to practice in the federal court ; 
but I do fuppofe that the reafon was 
becaufe the ju4ge had expreiTcd an o- 
pinion tlxat the a6l of Virginia did not 
apply. 
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Phil^ Norhrrte Nicholas^ trofs-ixamined 
by Mr. Ifarper, 

Q^ Did judge Chafe ufe the term 
«* we,'* as conneaing himfclf with the 
profecutor ? 

A. I fo confidered it. 

Qj^ Did the witnefies who were 
brought forward, ^nd who were con- 
cerned in this publication of the book, 
exprefs any unwilHngnefs to give evi- 
dence ? 

A. I bcliere they did not. 

(^ Is it not an ufual thing for the 
court to promife a witncfs that he fliall 
not be proftcuted ? 

A. I never knew an inftance of the 
kind. 

(^ What caufed the fecond inter- 
ruption of Mr. Hay ? 

A. I do not recollect. 

^ieflion by Mr. Randolph. 

Q^ Was not Mr. Hay interrupted 
more than twice I 

A. He was interrupted a number of 
times. 

John Tbompfon Mafotiy /worn, 
Mr. Rmnd^ph. It has been conce* 
dcd by the refpondent and mud' be ac- 
knowledged by every perfon, that the 
quo ammo in which thefe tranfadlions 
were done, has an important bearing 
on the conftrudion to be given to his 
conduft. I therefore wifh to a(k this 
qucftion of the witnefs : —Did you ever 
hear Mr. Chafe utter any cxpreflions 
relative to Callender and the counfel at 
the Virginia bar ? 

A. I beg leave to obferve, that I ex- 
pelled to be examined relative to a 
charge delivered by judge Chafe to the 
grand jury at Baltimore, and this quef- 
tion did not occur to me. I have a 
very indiftinft recolie£tion of a con- 
verfacion with judge Chafe, and it 
"Was had in a manner which makes it 
extremely painful to me to relate it y 
but as I am under the folenin obligati- 
on of an oath, I will relate it as well 
as I recoiled. Judge Chafe prefided 
at a cijTCttit court held at Annapolis la 



May, 1 800. During the term, a man 
by the name of Saunders, was tried 
and convifled for robbing the poft-of- 
fice. When fentence was paiTed on 
him, and he was taken out of court to 
receive ,it, the crowd at the door was 
fo great, that we who were in the 
coutt houfe could not get out. Judge 
Chafe had at that term delivered a 
farewell addrefs to the grand jury. A 
converfation took place in the coiirt 
houfe which was altogether jocular, 
and I have mentioned it to no human 
being before. Judge Chafe aflced me 
if I had feen the « Pro/pea before Us;* 
I replied that I had not, nor did I ever 
wifli to fee it. He obfcrved that Mr. 
Martin the attorney general of Mary- 
land had fcnt it to him, and that Mr. 
Martin had fcored the paflages tbar^ 
were libellous, and that he ftiould car- 
ry it to Richmond with him 5 and that 
if the commonwealth of Virginia was 
not utterly depraved, or that if a jury 
of honefl: men could be found there, 
he would punifh Callender. He faid 
he would teach the lawyers in Virgi- 
nia the difference between the liberty 

and the licencioufnefs of the prefs 

Judge Chafe further obferved, that he 
was as great a friend to the liberty of 
the prefs as any man, but as great an 
enemy to its licentioufnefs. 

John Heathy fiuorn. 'fr 
Mr. Randolph. Pleafe to (late any 
thing which you may know relative to 
the trial of James Thompfon Callen* 
der. 

Mr. Heath. I was one of the coun^ 
fel at the bar of the circuit court, but 
was not concerned for Callender. I 
had occafion to apply to the court for 
an injun£lion in the cafe of a Mr. 
John Gordon, at the fuit of a mer- 
chant in Baltimore. The motion which 
I made was not decided on that day^ 
and I thought I would apply to judge 
Chafe the next morning at his cham- 
bers. I accordingly went there the 
next morning for the purpofe of re* 
monftrating with him on ^e propriety 

4V- ^^^«< ^/t^-/ /^Mfc ^ 
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tf granring the injund^iody and found 
the judge alone. While T was there, 
Mr. Randolph) the then marfbal of 
Virginia, came in ^ he held a paper in 
^is handy and judge Chafe alked him 
vrhat it was. Mr. Randolph replied, 
that it was a pannel of the jury to try 
Callender. Judge Chafe then aikcd 
him if he had any of thofe creatures 
or people called democrats on it. Mr. 
Randolph paufcd for a moment, and 
but for a moment, and then replied, 
that he made no difcrimination. Judge 
Chafe told him to look over the pannel 
if there were any of that defcription, 
llrike tiiem off. 1 his was after the 
indidiimcnt was found againft Callen-* 
4der. 

The court then adjourned. 

Wednest^ay, February 13. 

.jfames ^ripletty /nvorn, — Examined by 

Mr. Randolph, 

Q^ Do you know any thing relatire 
to the trial of C?.llender ? 

A. I know of no fa£ts which took 
'place dvring the trial. 

• Q^ Did you hear any expreflions uf- 
ed by Mf^ Chafe, hoftile to Callender 
cither pr^icus eo, or during his trial ? 

A. 1 travelled in the ft age from 
Dumfries to Richmond in company 
with the judge, when he was going to 
>hold the court at which Callender was 
tried. 'J he fubjeQ of the " Pro/pea 
iefori *Vs^* was intpoduced, and the 
hodn was produced by the judge, and 
handed tt) me. I informed the judge 
that CalJender had been apprehended 
once itt Virginia under the vagrant 
iaw^ Judge Chafe replied that it was 
« pity they had not hanged the rafcal. 

Q!^ Were there any other exprelTi- 
ons after you got to Richmond ? 

A%After we bad got to Richmond the 
judge firil informed me of the prefent- 
tnents being n>ade againft Callender, 
ttid that be expe£ted I would have an 
opportunity of feeing htm next day, as 
the marftial had gone for him to Pe* 
tcrlburg. A day or two after this, I 
tect the judge coming dowii ftairs, and 



he obfervedj " the matdial has reCliri-' 
ed without him, I am afraid that wc 
(hall not be able co get the damned rat- 
leal this court." 

Q^Did you read the book when 
Mr. Chafe handed it to you in the 
ftage ? 

A. I read but a fmall part of it. 

Q^ Were any pafTages marked ? 

A. There were fome paflages mark- 
ed, but I do not remember what they 
were. 

James Triplett, crofs^examined by Mr^ 

Harper. 

Q^ On what day did this laft con- 
verfation take place between you and 
the judge ? 

A. I think it was on a Sunday. 

Q^ Do you recoiled who was in the 
ftage with you ? 

A. 1 recolleft oneperfon's getting in 
at Stafford Court-houfe whom I knew. 
There were a number of pcrfons re* 
peatedly getting in and out. 

Q^ \^'here did the converfation take 
PUcc i 

A. Between Frederickft>urg ' and 
Richmond. 

^ueftion by Mr. Nicholfon, 

Q^ When was the firft time that you 
related thefe converfations, and to 
whom did you relate them ? 

A. I recoiled to have related them 
to the late general Mafon, foon after 
my return from Richmond. 

^eJHon by the Preftdent. 
Q. Were you acquainted with judge 
ChaTe at that time ? 
A. I was not. 

John Heathy crofs* examined by Mr. Lee. 

Q^ Were both of your applications 
for an injundion made at judgeChafe't 
chambers ? 

A. The firft was made in court. 

Q^ Who then compofed the court > 

A. I do not recoiled whether judge" 
Griffin was on the bench or not. 
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' Q;^ At what iivnt of the day was it 
that you went to the judges chambers t 

A. It was immediately after break- 
faft, I think it was between 8 and 9 
o'clock. 

Q^ What fpace of time was you 
thctc ? 

A. I do fuppofe it was more than 
half an hour. 

Q^ Was the bill of complaint read 
to judge Chafe at his chambers ? 

A. I do not recoUef^ whether I had 
the bill with me or not. I went to his 
chambers for the purpofe of reraon- 
ftracing with him on the propriety of 
'granting the injonfiion. The judge 
obferved that it was very extraordina- 
ry that Gordon ihould find equity 
then in his cafe, when an application 
had been before made to him in Balti- 
more and no equity then exlfted. ' 

(X Who was prefent at the judges 

, /^ambers when the converfation took 

place between him and the latemarfliai? 

A. I do not believe that there was 
any perfon in the room while I was 
there except judge Chafe> Mr. Ran- 
dolph and myfelf. 

Q^ Were you there more than 
once ? 

A. I was not. / 

Q^To whom and when did you 
mention this converfalion ? 

A. I mentioned it immediately I 
went up to the Swan Tavern to major 
Hugh Holmes and Mr. Meriwether 
Jones. I thought myfelf juftified in 
mentioning it, not confidering it a pri- 
vate converfation. 

Mr. harper. — Mr. Prefident, I wifli 
to make a proportion which I hope 
will be acceded to by the managers. 
It is that John Ballet be fufFered to be 
now examined on the part of the re- 
/pondent. He has informed me that 
fince his arrival here he has received 
advice from his family which renders 
his prefence indifpenfible, and wiihes 
to be examined and difcharged. 

Mr. Randolph, — The managers have 
no obje£tion to the examination and 
^ifcharge of Mr. Baffet. 



John Bajfrt^ fivom en the pmri $f tit 

refpotfdent. 
Mr. Harper. Mr. Baflct will yoli 
pleafe to relate what took place on the 
trial of Callender, relative to your be« 
ing fwotn on the jury. 

Mr. Bajfet. At the fcffion of *the 
circuit court in May, 1800, Callen* 
der was indi£led for a libel. On the 
Monday morning on which the trial 
took place, I left home, which is about 
twenty miles from Richmond, early in 
the mortiing, and arrived in Richmond 
as foon as I could. Upon my arrival 
there, I faw Mr. Randolph the mar- 
fhal, who called me, and informed me 
that I had been fummoned as a grand 
juror, and had been noted Tor not at- 
tending, and muft go to the court and 
make my excufe — he added, that as [ 
had not attended on the grand jury^ 
that I mufl ferve on the petit jury to 
try Callender. I went to court but the 
cafe did not come on that day. I there- 
fore attended the next day. I knew'' 
the fedition law was odious to the peo- 
ple of my country, and that a number 
of them thought it unconftitutional — 
I was weak or wicked enough to be m 
federalift. I thought the law conRitu- 
tional^ and was determined to do my 
duty when I (hould be called on to put 
it into execution. When therefore I 
was called on to ferve on the jury to 
try Callender, I conceived it to be pro- 
per to make a declaration of any^im- 
preflions that I had on my mind^ and 
if it (hould be an objedion to my ferv- 
ing, that I might be excufed } but tha& 
if I ihould be determined to be a pro- 
per juror, that I would do impartial 
juftice between the traverfer and his 
country. Wlten, therefore, the pre- 
vious queftion was aiked cne, I in- 
formed the judge of nhy political fenti* 
ments — I alfo informed him, that I had 
never feen the** ProfpeB before Us" but 
that in a newfpaper I had feea extraf^t 
which were faid to be from that book*^ 
and that if the extrads were truly ta- 
ken, that I had formed an unequivocal 
opinion^ that it was a libellous pubU- 
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dtion — that I had formed no opinion 
with relation to the extracts being cor- 
rect. I alfo informed the court, that 
I had formed no opinion with refpe£l 
to Callender^s being the author of the 
book or on the charges in the indi£):- 
meat. The court determined that I 
was a proper juror and I was accord- 
ingly (Worn on the jury. After the 
evidence and pleadings were gone 
through, wc retired to our room to 
Gonfujt on our verdi£t and chofe Mr. 
Bernard Mackham our foreman. The 
book was then produced, and I inform- 
ed the jury, that I had never feen it 
before, and wi(hed to have it read 
through ; a nt^mber of the jury appear- 
ed to difafree to this, but I faid that 
I would have it read, becaafe the other 
parts of it might explain the paifages 
in the indidment. In confequcnce of 
this the book was read through, and 
we were in our room about two hours, 
when we returned into court and de- 
livered our verdidb, finding the traver- 
fer guilty. With refpedl to the trial, I 
will ftate a circumilance which made 
a ftrong impreflion on my mind. 
Judge Chafe addrefling himfelf to the 
counfel for the traverfer faid, that when 
bis country made him a judge, they 
impofed on him the folemn obligation 
of an oath to execute the laws. That 
lie conceived his opinion to be legal 
but that he might be in an error and 
therefore the queftions might be all 
reduced to writing in order that a 
fuperior tribunal might correfi: the 
f rrors if any ihould cxiil. 

^oin BoLffet^ crofs^examined by Mr. 

Randolph, 

Q^Tou iiave faid that you have 
itated to the court, that you had feen 
extrafls in a newfpaper, which were 
faid to be from the " ProfpeS before 
Us" After reading the book, did thofe 
extracts appear to be faithfully taken i 

A. I thought the book more libel- 
lous than the extrads, but I have no 
recollcfkion of the. e^tra^s more than 



the impreflion mg^dc on my mind, that 
they were libellous. 

Q^What time of the morning was 
it when you got to court ? 

A, I believe it was juft after the 
court was called. 

Q^Was the book which tKe jury 
took out, delivered to them by the 
judge ? 

A. I believe that it was delivered 
by the profecutor with the indiftment^ 
to fee whether they correfponded with 
each other. 

Q. Was the indidment read before 
the jury were fworn ? 

A, I do not recollefl to have heard 
it. 

Q^ Did the indi£iment contain any 
of the extraQs which you had feen in 
the newfpaper ? 

A. I do not recolleft what were the 
extra £):s that I did fee. 

Q^ Had the book which was deli- 
vered to the jury, any pafTages in it 
that were marked ? » 

A. I believe it had. 

Q^ Were any di thofe paflages con* 
tained in the indi£lmenc ? 

A. I do not recollef):. 

Q^ How did you know that th# 
charges in the indictment, ' were ex- 
trafted from the « ProfpeEl before Us" ? 

A. It was a fubjeCl of general no- 
toriety. 

Q^ Did you not believe that the cx- 
trads which you had feen, were taken 
from the " ProfpeSI before £//' ? 

A. I had none but newfpaper au- 
thority for it, however, I firmly be- 
lieved after feeing the book, that the 
extracts were taken from it. 

^leflion by Mr. Bayard^ one of the court • 

Q^What was the general conduft of 
the judge to the counfel, and the coun- 
fel to the judge, during the whole 
courfe of the trial ? 

A. I think it proper to obferve, that 
the impreflions made on the witneflcs of 
the tranfatlion, will caufe them to give 
a different relation to itfromeach other. 
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To mc the judge appeared to conduft / half of the refpondentj and difcharg-* 

himfclf with decifion, but without fevc-^ cd. 

rity ) he was at times facetious^ but Mr. Randolph^ obferved that the ma-* 
not farcafticaly and be appeared to nagers did not objed. 
wifli that if Caliender (hould be giiilty, — 
that he (hould be punifhed ; if inno- Edmond Randolph^ fivom, 
cent, that he (hould be acquitted. It Mr. Harper, Will you pleafe to re- 
appeared to me that the defence which late what came under your obfervation^ 
the counfel for Caliender attempted to at the trial of Caliender. 
make, was the conllitotionality of * Mr. Randolph, I was prefent fomc 
the laWf and that they had no hopes Httle part of the trial of Caliender, but 
of faying him except on this ground ; was abfent the greater part of it. 
and wfaten the judge determined that Q^ What was the general condu£l 
the law was itficonftitutional^ and that of the court and the counfel, in your 
they (hould not addrefs their arguments fenfe of it ? 

to the jury on that point, they became A. The anfwer which I haVe alrea- 

ektremely mortifi^. They confider- dy given, is an anfwer to that queftion. 

ed that they had a right to gb on, and I was abfent a great part of the time, 

had the caufe much at heart, and were ^nd am not a judge. I left court while 

continually mentioning this point in a part of the lengthy indidment was 

their argument. Whenever they advanc- reading, and when I returned, the 

ed this pofition, the judge interrupt- counfel were folding up their papers 

ed them, and informed them that the and retiring from the bar. 
jury had not the power to decide on (^ Was you in court during the 

the conllltutionality of a law, and that previous motions that were made i 
they mull not argue it to them ; theii\ A. I was after the indtdment was 

perfevering in this appeared to be the I found. I recolle£l feeing cither the 

reafon why they were fo often inter^ clerk or the attorney, handing up a pa- 

rupted by the judge. per to the court, and upon a&ing what 

— it was, I was informed that it was a 
^ejlion by the Prefident. warrant for the apprehenfion of Callen- 

When you informed the court that dcr. I was not prefent when the mo- 

you had formed an opinion on the ex- tion for a continuance was made. 
tra£!s, did you inform them that you Q;^ What was the demeanor of the 

had delivered it alfo ? court when you wei*e prefent ? 

A. I did not, for I had delivered the A. I cannot commit myfelf oh any 

opinion to no perfon. ftatement, if my opinion (hall be al- 

— lowed as evidence, I am ready to give 
^ejtion by Mr, Rodney, it, I faw nothing that ftruck me as 

Did you not deliver the opinion' to remarkable in the condud of the 

the court, before you were (worn on court, I faw nothing which conveyed to 

the jury ? my mind the idea of corruption in the 

A. It was before I was fworri in judge, 
chief. Q^ What do you mean by corrup- 

The court then adjourned. tion { 

— A. An intention to opprefs the par- 
Thursday, February 14. ty. 

The court having met as ufual. ' — 

Mr. Harper J faid that he had a re- George Read fworn^ 

qued to make fimilar to the one made Mr. Randolph, You are called to 

yeflierday — it was that Edmond Ran- ftate what took place at a circuit court 

dolpb, eCq. CAightbe examined on be- licld at New Cattle* ia ttte ftate of Dc- 
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tavvAre, in June i Soo, at which Mr. 
Chafe prefidcd. 

Mr. Rea4' Several jears have elap- 
fed fince the tranfadion took place, 
ind I may not flate the language ufed 
on that occafion \ I fliali however (late 
the fvbnance. The tranfaflion of 
which I am called to give evidence 
took place at a feffion of the circuit 
court held at New Caftle in the ftate 
«f Delaware^ in the month of June 
1800. At that court Samuel 
Chafe, one of the aifociate juftices of 
the fupreme court of the United 
States, prefidedy and Gunning Bed- 
ford, diftriA judge of the diftridl of 
Delaware, was aiTociaced with him. 
Mr. Chafe, as was the ufual pradlice, 
delivered a charge to the grand jury on 
the (irfl day of the term, and they 
retired to their room. After remain- 
ing there fame time, they returned into 
court, and upon the queftions being 
a(ked them by the clerk, whether they 
had found any prcfentments or bills of 
indidlmcnt, they anfwered in the nega- 
tive. Upon receiving this anfwer, 
judge Chafe obferved as nearly as I can 

' recoiled, that he had been informed 
that a highly feditious temper had 
manifefted itfelf among a certain de- 

^fcriprion of people in Delaware, par- 
ticularly in New Cadle county, and 
mpre especially in the town of Wil- 
mington, whtre lived a mod feditious 
printer, unrcllrained by any principle 
of virtue, and rcgardlefs of focial or- 
der ; that the name of this printer was, 
but here the jndge paufed and faid, 
*<.but perhaps it may be afTuming too 
much to noentlon his name, but it be- 
comes your dutyi gentlemen, to en- 
quire into it." Several of the grand 
jury then made a requed to the court 
to be difcharged, and afligned for a 
reafon that fome of them were farmerr, 
and that it was the dme of harveft. 
The judge obferved, that the bufinefs 
to which he had called their attention 
was of a moil urgent and preffing 
nature, and that he could not difcharge 
them until the next day, when further 



information would be given them tm 
the fubje£l to which he had referred 
them. •The judge then addrefling 
himfelf to me as the attorney of the 
difl:ri£l,aiked whether I had any crimi- 
nal charge to prefer. I replied that 
none had come to my knowledge, and 
that I believed none would accrue \ but 
certainly faid the judge to me, '^ ymv 
might make fome difcoveries, by mak- 
ing proper refearches, have you not 
fome perfons in this (late who have 
been libelling the government, or the 
adminidration of the government 
of the United States." I am told 
fir, (continued the judge) that there 
is a printer in the town of Wil- 
mington, who puflithes a mod fcur- 
rilotjs paper ; have you not two 
printers in that town.^" I told him 
that I believed there was. The judge 
replied, " one of them is the feditious 
one ; I think it a part of my duty anvl 
he (hall be taken notice of-^and it is 
your duty Mr. attorney to examine in- 
to afEiirs of this nature. The times re- 
quire that this feditious temper of the 
prefs (hould be difcouraged and fup- 
prefled. Can you not procure a file 
of this printer's papers, and be!ween 
this and to-morrow morning afcertaia 
whether he has not been guilty of libel- 
ling the government. This mud be 
done. *I think it is your duty." I was 
rather difpleafed at this, and mention- 
ed to the court that I oelieved I was 
acquainted with the duties of my office, 
and was willing to difcharge them. I 
mentioned, t^at I was not in the prac- 
tice of hunting up offences, that I had 
not a file of the printers papers, but 
that if a file was procured me, I had 
no objedion to examine them, and 
communicate ^ith the grand jury on 
the fubjeA. The judge faid, he was 
fatisfied with that, and obferved | that 
he couid not difcharge the grand jury, 
but they mud attend the next day, at 
the ufual hour. The judge then di- 
re£led that a file of the papers (hould 
be procured for me, and thefe I under- 
ftood to l^c the papers diled, « Ti?# 
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Mirror of the Times 9 ^w^ General Ad'oerti/erJ.* , 
By whom thofe papers were procured I do not 
reeollciA. I examined them in a curfory man- 
ner, becaufe I was frequently interrupted dur- 
ing the day> and I did not drfcov^ any libel- 
lous matter cominf? within the provifion« of 
the fedicion a6t. On the next morning when 
the court met, I fent the file of papers to the 
grand jury, believing it to be the wifli of the 
judge. Atthercqueftof the grand jur)' I wait- 
ed on tbem> in their room — on my entering I 
was addreflcd by the foreman, and my atten- 
tion was-dircdted to a publication in the " Mir- 
ror,** rcfledling on the chara^er and condudt 
of judge Chafe. He obfcrved there had been a 
difierence of opinion among the jury, whe- 
tiier it was aa indidtable ofiienceor/not* I in- 
formed the jury, that the publication did not 
come under the fedition law, and was only a 
libel puuifluble at common law ; and that 
judge Chafe hinifelf had dctermmed in the cafe 
of tile Unked States againft Worrell, for an at- 
tempt to bribe Mr. Coxe, the qomniifiioner of 
the revenue — that the circuit courts of the U- 
nited States had no cognifance of offences com- 
mitted at common law, and that therefore, they 
could not prefent the printer for that publica- 
tion. Noting further pafled in tlie room. The 
bundle of papers were brought into court and 
laid on the table. Judge Chafe aiked me what 
had been done. I then fuhmitted to judge Chafe 
the converfation which f had with the jury, and 
the obfervations that I had made to them, in 
-which he afCc^ieCced, and the aifair was pafled 
over in an affable and polite manner on. the 
part of judge Chafe. 

Q. J&o you recoHe^l to whom judge Chafe 
addrefied himfelf when he rsquefted that a file 
of the papers might be procured ? 

A- I do not recoiled 

yamej Lea^ Affirmfd^ 
Mr. Rodney* Will you pleafc to relate whc^ 
ther you were fummoned by the marflial of 
I>elaware, and ferved as a grand juror at May 
term iSoo, and what took place at that time. 
Mr. Lra» I was fummoned by the marfliai 
and did ferve as. a grand juror at that term. 
After receiving the charge from judge Chafe. 
-wc retired to our room, and there being no bu- 
£nei« before us, we returned into court. The 
ufbal queftion was then put to us by the 
court, and anfwered in the negative. After 
-fotnt time, judge Chafe informed us, that he 
had been informed, that a feditious temper had 
maiitfefted itfelf among a certain defrription of 
people in New-Caftle county, and particularly 
xn 'Wilmington, at which place lived, a fediti- 
ous printer who edited a paper called, the 
*« Mirror of the Tinvs and General Adverd- 
fer," and was continually in the habit of abu- 
iiD9 the prefident, and it was our duty to en- 
quire into it. He faid, that he could not dif- 
char^e ifs on that day, and that we muft make 
diligent enquiry into the fubjedl which he had 
mentioned. Several of the jury informed him, 
that they had bufineis of an urgent nature, and 
<«rilhc<l to be difcharged»tf*he judge replied, 
that the bufineft which he had mentioned was 
«f an important nature^ and that he could not 



difcharge us until the next day. Sdme conv«<» 
fation thenpaiTed between him and Mr. Ready, 
which I do not recolIedk» and we were difr 
charged until the next day. We returned to 
court the next day, and having been called over 
by the clerk we retired to otir room. A file of 
the papers was produced and examined, we 
found nothing feditious in it, except fomething 
written againftjudge Chafe, which the attorney, 
when being fent for, informed us, did not come 
under the fedition law. We returned into court 
and fomc coifveifation enfncd between the judge 
and the attorney, and we were then difcharged. 

Q. Are you certain that judge ChaJCc, men- 
tioned the title of the paper T 

A. I recolledl it perfectly. 

James Leth crofs^examined by Mr* Martin^ 
. . Q. How long was the jury up in their room 
on the firit day ? 

A. About an hour, on the fccond day longer. 

Q. At what time does your harvell com- 
mence in Delaware ? 

A, It was our hay-harveft, which commen- 
ces in the month of June. 

Queftion by Mr- Nicbolfon, 

Q. Is your hay-harveft conddered an impor- 
tant one ? A. It certainly is. 
John Crow.yfivom-^examined by Mr* Rodney, 

Q« Was you prefent at the circuit court held 
at New'Caillc, in June 1800. 

A. I was not in court on the firll day. On 
the fecond day I was in court. While I waft 
there, the judges aiked the attorney whether 
or not the grand jury had found any thing in 
a file of papers which was lying on the table> 
worthy of prefentment. The attorney anfwer- 
ed, that they had found nothing but a piece a- 
gainft the judge himfelf. The judge replied 
that that could not be taken notice of» and 
ihortly after he difcharged the jury. 

John Montgomery Jw^n* 
Mr. Kandolph, You are called tQ 
give evidence concerning a charge de-^ 
livered by Mr. Chafe to a grand jury 
at Baltimore, in May 1803. 

Mr. Montgomery. It will not be cx- 
pe£led that I (hall detail the chai^^ 
mentioned by the manager juft fat, 
down> in the language In which it was* 
delivered by judge Chafe. It was de-r 
livered at May term» 1803. I was not 
a member of the bar, but being pre* 
fent, I took a chair near the judge, by 
the fide of judg^ Dorfey. The judge 
addreiTed the grand jury, and it appear- 
ed to be from a written paper which he 
had before him ; he proceeded on in the 
ufual manner, to give in charge tp thC' 
jury the various duties to be performed, 
by them. After he had finUhed this^ 
part, he mentioned, that he woulct 
give fome few obfervations tQ thcni,b&* 
fore they retired ; that they, flpwedt 
Trom a wifii for die welfare of the com- 
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manity. He (lated» that it was im- 
portant that the people ihould be truly 
informed at that crifis, that falfehood 
was more eaCly difTeminated than 
truth, and that the latter was attend- 
ed to with reloAance againd popttlar 
prejudice. I' cannot pretend to (late 
the fentiments of the judge in the or- 
der in which they were delivered, but 
I g ttn ftatc the fubftance. '2 he judge 

[ Eld, that the prefent adminiftration 
was weak, relaxedi and not adequate 
to the difcharge of their fundions, and 
that their a£ls flowed not from a wi(h 

^ for the happinefs of the people, but 
\^ for a continuance inuDfairlv acquired 
power ; thofe la ft words made a itrong 
impreflion on my mind. When the 
judge called the attention of the jury, I 
was prepared to fomething extraordina- 
ry from him, for I had heard his fare- 
well addrefs to the grand jury at An- 
napolis. The judge dated, that a vio- 
lation of the conftitution had taken 
place, by the paifage of the ?& of con- 
grefs which repealed rhe judiciary fyf- 
tem, and removed the fixteen judges 
from office, and that congrefs had made 
a violent attack upon the independence 
of the judiciary. The judge alfo found 
fault with the law which had been paf- 
fcd by the Icgiflature of Maryland in 
the year 1801, which went to remove 

' the diftrift judgesof Maryland ; he faid, 
fhefe a£ts were a fevere blow againft 
the independency "of the judiciary. 
He faid, that fince the year 1776 he 
had been an advocate for a republican 
form of government, that it was his 
wifli that freemen Ihould be reprefent- 
cd by perfons eleded by me/i who had 
an intereft with, a property in, and an 
attachment to the community. I be- 
lieve he quoted the language of the bill 
of rights, he found fault with the law 
which had paflcd the Icgiflature of Ma- 
ryland, which is ftilcd, the univerfal 
fuflrage law ; and faid, that this alfo 
aiFe£)'ed the independence of the judi- 
ciary, and I think, he explained it in 
this manner— that every free white 
male citizen under the law, poflefling 
the qualifications of age and refidence, 
although he fhould not have an inter- 
eft, or property, or an attachment to/ 
the communityi being fuflPered to/ 



chcofe their Icgiflators, and tbejudtci'' 
ary being dependent on the Icgiflaturcr 
for their falary and continuance in of* 
fice, few men of chara&er and abili- 
ties would accept tl^ appointment of 
judges on fuch tenures. He ftated, 
that thefe meafures were deftruflive of 
the happinefs and welfare of the com- 
munity, that they would have a tenden- 
cy to fmk the government into a mobo- 
cracy, the worft of all poffible govern- 
ments ; he ftated, that the framers of 
the conftitution of Maryland were men 
of pafriorifm and ability, and that the 
names of lome of them were on the jour- 
nals of congiefs, and on the journals of 
the convention of Maryland, that ratifi- 
ed the conftitution of theUnitedStates. 
And that the fons of fome of thofe 
men were the chief fupporters of thefe 
deftru£iive meafures. He ftated, thai 
where there were equal laws and e- 
qiial rights tl>ere was freedom, but 
where the adminiftration of laws was 
partial and not certain, the people were 
not free and that we were approach^ 
ing to that ftate of things. He 
mentioned, that there was but one 
ad remaining to be done, which was 
tlie law which had paficd the Icgifla- 
ture of Maryland to change the confti- 
tution, and which was to be approved 
or rejefted by the fuccceding Icgifla- 
ture, which went to abolifh the two 
fuperior courts of Maryland, and then 
there would be nothing in the confti- 
tution worthy of care or prefervation. 
At the conclufion of his charge, the 
judge called on the grand jury to 
paufe, and when they returned home, 
to ufe their utmoft endeavors to pre- 
vent thefe impending evils and fave 
their country j that the people had 
been mifled by mifreprefentation, falfe- 
hood, art and cunning. That by cor- 
rcflting thefe errors, the threatened c- 
vils might be averted. I have read the 
anfwer of judge Chafe, and will take 
this opportunity of ftating a fa& con- 
tradi^ory of a part of it It is where, 
the judge fays, that at the fucceeding 
Icgiflature of Maryland, the law for 
aboliihing the two fuperior courts of 
Maryland was abandoned by common 
confent. It is title, that the law was 
abandoned by common confent, but not 
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/ for tjskc reafons affigned by the judge in 
^ his anfwer. The reafoDs of the legifla- 
/turcwcrc /^O/t^^^^Uijt Jf.f^J 

Mr. Harper. I prefume the witnefs 
cannot be permitted to ftate the reafons 
of the legiflature. He may ftate his 
own reafons, but I cannot fuppofe that 
he is competent to ftate the reafons of 
the legiflature. 

The Prefidtnt. The reafons of the 
legiflature of Maryland have no con- 
nexion with the queftion before the 
court, and is not proper evidence to 
be given to them. 



j^Jlums by Mr. Nicholfm. 

Q. When judge Chafe inveighed a- 
gaiim the law of Maryland, which had 
aboliflied the offices of the diftri£k 
judges of Maryland, had the law gone 
into operation i 

A. It had. 

Q^ Had the univerfal fufirage law 
become a part of the conftitution ? 

A. It had. 

Q^Was the whole of the charge 
written or only the latter part of it ? 

A. The judge appeared to deliver 
the whole from a written paper. I 
However had not my eyes continually 
on him. I was a member of the le- 
giflature of Maryland in the year 1801, 
when the law pafled, which removed 
the diftridi judges and draughted the 
bill. I was alfo^ member of the le* 
gillature, and draughted the details of 
the univerfal fuffrage law ; and I was 
one of the committee that draughted 
the bill which contemplated the aboli- 
tion of the two fuperior courts of Ma- 
xyiand. I therefore confidered myfe(f 



pointed at, and whenever I looked 
round, I cou]4 fee the eyes of the au« 
dience fixed' upon ipe. While I was 
looking round, the judge, migbt not 
have read from the paper. I did not 
commit the charge immediately tp 
writing. I had Tome convcrfattoa 
with Samuel Harrifon Smith, the edi- 
tor of the National Intelligencer, who 
informed me, that he had taken np 
notes of the charge. I faid that whea 
I returned home, I ihould commit to 
writing what I recolle£led of it. Ac- 
cordingly when I returned home in a- 
bout ten or twelve days, I made a ftate- 
ment of it and fent it to the editor of 
the Baltimore American, and it was 
publilbed in his paper. 



John Thomjfon Mafin* 

Mr. Randolph. We wi(h you to re- 
late fuch circumftances as came under 
your obfervation, in relation to the 
charge delivered by Mr. Chafe at Bal« 
timore, in the month of May, 1803^ 

'iHr. Mafon. I was prefentwhen a 
charge was delivered at that time by 
judge Chafe. I came into the court late^ 
but was prefcnt during the delivery of 
it. I have an imperfe£l recolle^on 
of the charge. I had not been in Bal- 
timore for two years before. Ihe 
court-houfe was very full, and a num- 
ber of my acquaintances preflcd thro' 
the crowd to exchange civilities with 
me. I only attended to thofe parts of 
the charge, when my attention was 
not taken up with my friends. I do 
not think that I can charge my recol- 
ledion witA but three great points in 
the charge. The firft was a pretty 
ftrong and cenfuring animadverfios 
upon the repeal of the judiciary f^ftem 
by congrefs9 and it was fpoke of as a 
meafure calculated to deftroy the in- 
dependency of the judiciary. The fe«« 
cond was the alteration of the confti* 
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Hon. SAMUEL CHASE, 

Continued. 



Widay^ Fib. 15M, 1805. 
Mr. Harper. 

W E feel, Mr. President, so entire 
a confidence in the justice and dis- 
cernment of this honourable Court, 
and are so strongly impressed with 
the importance of its time, at this 
moment, when so much indispensable 
public business presses on its atten- 
tion, that nothing but ^n anxious 
desire to remove every imputation of 
misconduct, in a moral, as well as 
in a legal point of view, which 
might rest on the character of the 
honourable respondent, on account of 
any of the transactions which furnish 
the subject matter of this prosecu- 
tion, could induce us to occupy, by 
adducing testimony on our part, any 
portion o( that time which we know 
to be so precious. W"e consider the 
articles of impeachment as wholly 
Unsupported by the testimony addu- 
ced on the part of the honourable 
managers ; and, had we no further 
object in view, than a mere legal 
acquittal, we should most cheerfully 
submit the case, on that testimoiiy. 

But, although no legal oiFeTOe be 
proved, which could warrant a con- 
viction on any of these articles, yet 
some parts of the testimony produced 
in support of them, might, if left 
unexplained, throw on the conduct 
of our Honourable client, some 
shades of impropriety, which it is in 
our power, and therefore is our du- 
ly, to remove. 

K 



In the discharge, however, of th!§ 
duty, our wish to expedite to the 
utmost, a proceeding which has al- 
ready occupied so long the attention 
of this honourable body ; and to 
leave as much time as possible for 
finishing the important business of 
the session, restricted in its duration, 
and now drawn so near to its close, 
has induced us to wave our privilege 
of making a full and argumentative 
opening or our case, a privilege given 
to us by the usual course of judicial 
proceedings, and confirmed by the 
example of the honourable mana- 

fers, and to confine ourselves to a 
rief statement of the points to which 
our testimony will be directed. I 
request the indulgence of this Hon- 
ourable court, while I present this 
statement to its view ; after which 
we shall proceed, with all possible 
dispatch, in the examination of our 
witnesses, and the production of ouf 
Written evidence. 

As to the case of Fries, which 19 
the subject of the first article, we 
shall produce evidence to prove, that 
the general definition of treason, 
contained in the paper delivered to 
the prisoner's counsel by the respon- 
dent, had not only been settled 'hj 
two solemn decisions in the same 
court, but had been pronounced pub- 
licly by Judge Iredell, as the settled 
law of the land, in his charge to the 
Grand Jury, by which the first in- 
dictment against John Fries was 
found* We shall then prove more 
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particularly than has yet been done, 
the contents of the paper thus deli- 
vered, and shall produce the origi- 
nal paper itself. 

We shall then proceed to shew, 
that when the Respondent on the 
second day of the trial, told the 
counsel for Fries that they were at 
liberty to proceed in the defence, in 
their own way, without being res- 
trained by any thing that had pass- 
ed on the preceding day, he did 
not accompany this permission with 
a menace of any kind, as the learn- 
ed counsel themselves have supposed, 
and have staled in their testimony 
at this bar ; but merely informed 
them that in conducting the defence, 
they would be subject to no restric- 
tion, except that which a regard to 
his own character ought to impose 
on every member of the bar : A nd 
from hence we shall shew, as appli- 
cable to other parts of the case, how 
ittle reliance is to be placed on the 
recollection of angry men, whatever 
may be their general title to belief. 

Proceeding then to the next great 
subject of accusation, the case of 
Cal lender, we shall prove that the 
copy of the Prospect before Us, which 
was seen in the possession of Judge 
Chase, was not marked or scored by 
him, or with any view to the prose- 
cution of the author, hut by a gen- 
tleman who had purchased the book 
for his own amusement, and in 
reading it had, according to his cus- 
tom, scored the most remarkable pas- 
sages, before he knew that the judge 
was to hold the court at Richmond, 
and afterwards gave it to him, for 
bis amusement on the road. 

We shall then sh<*w that the pri- 
vate conversation which took place 
at Annapolis between the Respon- 
dent and Mr. Mason, as given in 
evidence by the latter gentleman, 
was a mere jest, provoked and drawn 
forth by Mr. Mason himself; whose 
Recollection of the s^ifair we sh^ll 



prove to be far less accurate than 
that of a man ought to be, who, at 
the distance of almost five years, un- 
dertakes to adduce at the bar of a 
court of justice, a transient, jocular, 
and confidential conversation, in 
support of a criminal prosecution. 

Following the judge then to Rich- 
mond, we shall prove, that far from 
manifesting any desire to piocure the 
punishment of Callender, if innocent, 
he felt a strong wish for the escape 
of that miserable wretch, whom he 
probably considered as the needy 
and despicable tool of other men's 
designs ; and therefore as the object 
of contempt and pity, rather than of 
resentment. We shall also shew 
that the respondent, instead of wish- 
ing to pack a jury for the conviction 
of this unfortunate and despicable 
object, was desirous that he might 
be tried by a jury composed entiiely 
of persons belonging to that party 
whose cause his book was written to 
support. 

As to the conversation stated by 
John Heath, to have taken place be- 
tween the respondent and the then 
marshal of Virginia, relative to 
striking off from the pannel of jurors 
formed for the trial of Callender, 
**all those creatures called demo- 
crats," we shall shew, by the most 
unquestionable testimony, that no 
such conversation ever did take place, 
and that the witness who has stated 
it was utterly mistaken in all the 
circumstances which he has stated. 

We shall also prove that on the 
pannel of jurors which a^ctually was 
formed for the trial of Callender, 
there were several persons well known 
to be of the same political opinions 
which he then supported \ and, that 
if they were not sworn on the jury, 
it was because for some reason best 
known to themselves, they refused 
or neglected to attend. 

After establishing these preiimi- 
nary points^ we shall proceed to prove 
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that the statement, given by the 
honourable managers, relative to 
John Basset's supposed objection to 
serving on the jury, is wholly in- 
correct : that Basset made no objec'ri 
tion, nor expressed atiy unwilling- 
ness to serve, but merely suggested 
a scruple of delicacy, which he sup- 
posed might disqualify him, and on 
which he wished for the direction of] 
the court : That this scruple was not 
of such a nature as to constitute a 
legal disqualification ; and that the 
question propounded to him and the 
other jurors, was the same .'which 
had been adopted on consideration 
in the case of Fries. On all these 
points we shall fully corroborate 
the .testimony of Mr. Basset him- 
self. 

With respect to the rejection of 
Col. Taylor's testimony, we shall 
prove that the respondent, after pro- 
nouncing the opinion of the court 
on that point, offered to state a case 
for the purpose of submitting the 
point to the consideration of all the 
judges of the supreme court, and to 
grant a new trial if their opinion 
should differ from his. From which 
we shall contend that he could not 
possibly have made this decision, 
admitting it to be erroneous, through 
any improper motive. 

We shall also prove that although 
the respondent did not consider him- 
self authorized to grant a continu- 
ance in the case of Cal lender, for 
which no legal ground was shewn, 
he did oiFer to postpone the trial for* 
six weeks or more, in order to ac-| 
commodate the traverser and his 
counsel, and also offered to grant 
them attachments for bringing 
in such of their witnesses as were 
within the reach of the court. 

A$ to the conduct of the respon- 
dent on this trial, we shall prove 
that it was marked throughout with' 
a mildness and propriety, little to be 
e:(pected after the incorrect and irri- 



tating behaviour of some of the 
counsel : A further instance to shew 
how little attention is due to the 
statements of angry men, who come y 
in the character of witnesses, to com- 
plain of their fancied wrongs. We 
shall, moreover, prove that on every* 
legal question decided by the respon- 
dent, he consulted hiscolleague Judge 
Griffin, and merely delivered tne 
opinion of the court ; although in 
settling mere questions of order, he 
acted from himself, as his duty and 
authority as presiding judge requir- 
ed. And finally, we shall produce 
a witness who attended the whole 
trial, and took down all the proceed- 
ings in short-hand ; and who will 
present to the view of this honpura- 
ble court, an accurate and authentic 
statement of all that passed. 

Proceeding then to the subject 
matter of the fifth and sixth articles, 
we shall prove that the judges of the 
Supreme Court of the United States^ 
acting under the statute for estab- 
lishing thejudicial courts, have nev- 
er considered the state laws as the 
rule of proceeding, in cases like that 
in question ; that the prQvisions of 
the act of Congress relied on by the 
sixth article, have always been regar- 
ded by those judges as relating to 
rights acquired under the state laws, 
and not tp process, in criminal cases 
under the statutes of the United 
States. That the practice in the state 
courts of Virgin-a, under the state 
law relied on by the fifth article, 
has been to issue a capias, and not a 
summons, in cases of mi^^^dcmeanors 
punishable by imprisonment, or to 
be tried on indictment, and to use a 
summons in those cases only where 
th.e offence was to be punished by 
fine, without imprisonment, and the 
offender was to be tried by the court 
in a summary way, without an in- 
dictment. And to shew that th« 
recollection even of the most oorrec 
mtiip is not always to be relied : jr 
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wt sliatl produde a record in which 
it appears, that the gentleman who 
has given his testimony with so 
much candor and propriety, and who, 
though still verj young, has been 
nearly five years attorney general of 
Virginia, did himself, in his official 
capacity, order a capias on a present- 
ment, in a case not capital. 

And finally to remove all shadow 
of doubt from this part of the case, 
we shall prove that when the pre- 
sentment had been found against 
Cal lender, and the respondent was 
aboat to order process upon it, he 
enquired of Mr. Nelson the district 
attorney, what process was proper 
in such a case, and was informed by 
him that a capias was the proper 
process : whereupon the capias ac- 
tually issued was drawn up and is- 
sued under the immediate direction 
of that officer ; on whom, conse- 
quently, and not on the respondent, 
who had no better means of gaining 
information on such a point, the 
blame of the mistake, had one been 
committed, must have fallen. 

On the subject of the repondent*s 
conduct ^t the circuit court, held at 
Newcastle, in 1800, which furnishes 
the matter of the seventh charge, 
we shall prove that the very improp- 
er and unbecoming expressions at- 
tributed to him, relative to *• a high- 
ly seditious temper, manifested by a 
certain description of people in the 
state of Delaware, and especially in 
Newcastle county, and more parti- 
cularl)' in the town of Wilming- 
ton," were never uttered by him; 
and that he neither said nor did any 
thing more than is admitted by him 
in his answer, and was, as we con- 
tend, required by his duty. 

We shall then proceed t^ tbe sub- 
ject matter of the eighth article, the 
charge delivered by the respondent, 
in Baltimore ; and there we shall 



produce a clond of witnesses to she^ 
that he ottered no such expressions 
concerning the present administra- 
tion, their character, thdr mode of 
acquiring power, and their objects 
in its exercise, as are attributed to 
him by Mr. Montgomery ; and that 
he neither mentioned the present 
administration, nor alluded to them, 
except so far as they might be im- 
plicated in his remarks on the effects 
likely, in his opinion to flow from 
the repeal of the judiciary act. I 
have no hesitation, Mr. President, 
in declaring, that if the respondent 
had utter red on such an occasion, 
such expressions as this witness has 
put into his mouth, such conduct, 
though not amounting to an im- 
peachable offence, would have been 
highly improper, and deserving of 
severe reprehension. Hence we feel 
particularly solicitous to refute thi» 
accusation, and happily we have it 
most completely in our power : for 
we shall not only shew, that of the 
members who were present, and at- 
tended particularly to this charge, 
not one person, except Mr. Mont' 
gomery, beard these expressions ; but 
we shall prove by various witnesses 
who were near to the respondent, 
and observed him particularly while 
delivering the charge, that ne read 
it from a written paper, and deliver* 
ed nothing but what he so read : 
and, to make refutation complete, 
we shall produce the paper itself, at- 
tested by the person who copied it, 
and those who heard it read, and 
shall submit it to the consideration 
of this honourable court, which will 
find in it no such expressions as are 
stated by Mr. Montgomery. 

Such, Mr. President, is the state- 
ment of what we expect to prove, 
and this statement we shall now 
proceed to substantiate by our testi- 
mony. 
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kvidsrici on the,pan 6f ihe Respondent. 

iamuel Ewinj^ swnrn^ and examined 
by Mr» Hopkinson* 

Q Is thai pap<r in your hand Writing ? 
(producing one J 

' A it ii, except the cohclttfion of a 
particular p^iragraph. 

Q At v/hat time did you make it i 

. A It was. copied from a paper thrown 
down by the court on the bar table at the 
trial of Ff'iefc. In the afternoon of that 
day» while. I was in the olficr. of Mr. 
Lewie, with whom I then iludiedi Mr«. 
Caldw^l, the clerk of the court, taUed 
qn and afked me for it, and I gave it to 
binif and 1 have never ftin it ilnce until 
a few days ago^ 

Q Was you in court the next day, and 

i^hat took place f 

• '  . * ' .' ■. * » ' 
A Aft<;r I had been in coiirt a few ml- 

nuces^ judge Chafe mentioned that thQ 

counfel "ylir ere wrong as nothin^^ which bad 

fillen ffotn the court as a reitri«Slion-^and 

alkcd the counfel ▼.hctKer they meant to 

go on. Tiic cohverfatioii ended with a ^e- 
termination on their' part i»ot to proceed 
with the defence. Judge Chafe o^bferveJ, 
that after the court bsd explained their, 
ihinds on the law, that if the counfel illil 
ptfrfifled in citing cafes which were not j 
laW| they mufl do it at the riik of their le- 
g'ai reputation. I did not underliaad 
tills as a menace on the part of the judge. 
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Mr, iJichol$on» I objeA to that qiieu 
tion. I do prefume that the refponJenic 
Qannot give any converfation of bis ii^ 
evidence/ 



Mr* Hopkinson* Dtclaratioii^ ar(i at- 
"W^ays admitted tofliew the intent of the 
a6l. We have heard much of the qucr-' 
animo of the judge and v^c wifli now id 
Ihew it. 



• J. 
Mr. Nicholson^ Evidence may bq 

given of declarations, which operat6 

agairift the party iiiaking thenij but not 

10 his favor, unlefs made at the fame 

time.. This ,1 take to be the rule of iawj 

Mr, M.'f'.in, \ know that declarationai 
themfelves cannot be . given in tvidenc« 
in favor of the party making t^iem, buli 
when th^ declarations accompany the a6^ 
it becomes a( part 6f that a6^, and is pro- ' 
per to be givefi in evideube.' Such is «h^ 
cafe at pre fen t and I hope the quelHoif 
will be allowed to te put .to the,witnefs* 

Mr. Rodnejm 1 conceive that no deJ ^ 
darations qf the party ciw be given \xL ^ 
cfVidcnde in his favor, li that dod^rine ^ 
were correal, to What ihconceivable mif- ^ 
chiefs would ffc Icstd Us. The greatelt ^ 
crim inaT, when jn di^ed for any ^ €\y yi^ht % 
offe r hi s own dcclarationi to (hew his in- % 
tfent to be pure « Fof myfelf I could wifh \ 
"that every 'latitude might be allowed the*" ^ 
r^fpondent iii his' defence, and I fiialf ^ 
rtcver ol>je£l to any quelUoils being' put ; ^ 
b'ut When an objection is made to one b/ ^ 
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EJvfard J. Coale^ s-jsornx and examined 
bj Mr. Bopkinsom* 

Q Is that paper fshetoing him onej in 
your hand writing i 

A It is* This \% a co[5y of a paper 
given to me by judge Cbafci to copy for 
hiin« and was made previous to the trial 
of John Fries. I had read law in IJaltif- 
nore under the dire^ion of judge Chafiei 
and when 1 refided in Philadelohta bd 
o^cafionaliy fcnt for me to copy his opi- 
oionsy vvhiie he held a court there. This 
(>aper was copied from one in the hand 
writing of jucigc Chafe. 

Q What were the reafons alHgned by 
the judge, when he gave you tliis to co- 

h 



ah honorable manager, it becomes mjT 
duty to throw in my mitt againU xhi 
^ellion: 

The queflion was tlien reducea id, 
writing and the queQion talcen upon al* 
lowing it to be put to the witnefs and 
determined in the negative^t^Ycas 9^^ 
Nays 25. 

* Mr. Hoplcinfoh here offered, in evi^ 
dence, a certificate of the alert: of the! 
circuit court of Penufylvahia, fliewing; 
the number of civil caufes on the docket 
at the time bf the trial of Fries, and a . 
part of the charge of judge Iredell, 
deliverecl to the grand jury, who found 
the firfi bill again (I Fries, and atfo the 
cafes of Vigol and MitchclJ| reported hl- 
D alias. 
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WiUlam Rumh^ eHiamtnii tp Mr. Hop^ 

kinson* 

Q Wts the rcftrlftion, which wai liid 
on the counfel at the trial of Fnet, 4p. 
plied to the counfcl for the United Sutei 
as well as the counfcl for Fries \ 

A I have no rccollc^Slion of any other 
renri6\ion, I did conceive it laid on both, 
and that the counfcl, on neither fidei 
iiiould attempt to mifleid the jury. That 
the counfel for the United States (hould 
not cite cifes which deftroycd the faloUry 
prbvifions of the flitutc pt William, as 
that of difpenfitog with the neceffity of 
having ^wo witneffes to prove an oven 
»a of trear<m, and that the counfd for 
the prifuner fhould not cite common Jaw 
Cafes coocerobg tfeafon. 

William Mereliith^ sworn, 

JUr. Hopkinscn. Pleafc to relate what 
tame ander your obfervatioo at the tml 
of Fnca. 

^ jfr. iUredtth. (Jn the 2id day of 
April 1800^ I went to ;he court honfe 
at a late hour. As I approached the boufe 
I met a number of perfons, and the im« 
preilion on my mind was that the court 
^ had adjourned. But meeting none of the 

* bar» I went into court and found it fit* 
" ting. Soon after I went in, judge Chafe 
' bbferved tliat the court bad contidered the 
^ overt adi charged in the indi^UneAt 

* agBinft Friesy and had made up their 
ininds ^t to the conftitutional definition of 
treafon ; and to prevent miftake, had 

' caufed three copies of their opinion to be 
made out by their clerk — the paper was 
then thrown down on the table. I recol. 
leA that at tliis rime judge Chafe obfervedy 

^that the giving this opinion was not in- 
tended to prevent tht Counfel from argu- 
ing the law* I felt a delire to take a copy 
of the paper but I had no opportunity of 
4oing it. The court adjourned a fhort 
time after this. When I was at hpme an. 
application was made to nie by Mr. Cald- 
Ireil, the clerki for the copy which he h«td 
heard 1 had taker^ but I informed him that 
I did not take ode. On the following day I 
was in court ut the opening of it, John 
Fries was placed at the bari and the judge 
enquired of the counfel whether they 
W«re ready to proceed with his trial. Mr. 
Lewis obfervcd that he declined a£\ing 
toy longer ai aousfcl for the prifoncrt 






Judge CKi{e faid Witt the ttsmkttX 

not to confider themfclves bound by th& 
opinion of the court which had been de- 
livered the day befoiic. Mr. Lewis refer- 
red to the 0[5inion, and faid that it In fa£l 
precluded the counfel from tddrelfiftk an/ 
arguments to the court. Judge Pettri 
faid that the opinion was wttbdrawn4 
Judge Chafe obferved that the counfel 
were at liberty t» argue the cafe fullyt 
both as to the law and f^£t« before t1^ 
jury. Mr. Lew'iS then Ylated to the cdsrt 
his idea of tbe appofitenefs of commoil 
law cafes, judge Chafe ftated hts belief 
that they were inapplicable, bet be r^* 
marked that the counfel might go on and 
.tite them to the jury ai it ir^t not the 
lintention of the coort to tircvmfcribe 
Wbem in their defence or to take the dect^ 
fion of the law from the jury. Be Hated 
farther, that tie counfel might manftge 
the defence in atiy way, having at the 
fame time a regard to their own ehara^era. 
I am pofitive as to thofe exprcflions, be-i 
taufe I made a fummary of thefe ptobeed-' 
ifigs and they were hi the ftatemcnt, 
Jbdge Peters inide fome remarks calcula- 
ted to put the counfel in a good humour 
and induce them to proceed; but they 
perfilled in declining. Thus far the court 
manifcHed a ccnciFiatory difpofition to« 
Wardi the counfel, but wl)en it was per« 
ceived that they w6n1d iiot proceed with 
the defence of Fries, judge Chafe told 
them, " If yoii fuppofe'i you will embar* 
rafs the court, gentlemen, by fuch con-» 
dwft, you are tbiitaken,** or words to that 
elfe^. He then addrefled bimfelf to the 
piifoner and aiked him if he was ready 
for hil trial, 6r w\Ciu1d have other cotrnfel 
afligned him* Fries obferved ihat he did 
not know what to do, but would leave it 
to the court. Mr. Rawle then expreffed 
a wifh that the trial might be poftponed 
until the next day^ Ivbich Iras accordinglf 
done. On the following morning Frie* 
was again placfd at the bar, atid was 'afield 
whether be wiflied other counfel affigned 
him. He declined having counfel atid 
obferved that tlie court fhotild be his 

(counfel. Judge Chafe then faid in the 
mod pathetic and impreffive riiannef 
** Then by the blefRng of God the court 
will be your counfel, and will do you ai 
much juHice as thofe who were aflfig^iMd 
you,'^ The trial then proceeded. 2 w«i 
was not there the whole time of iu 
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Did DOC Jidgc Chafe tike particuUr 
Ittins to inform Fricf qf hU right to cbaU 
kng? and croft^a^kminc the witncfui, and 
reminded pot to al|c »ny qti^ftiqp that 
«ugbt criminate himfelf 2 

A, I thought Judge Chafe*? promife %<i] 
fntt rery wpll, to K^it : That ot being hii ' 
coanKU He app*-ared to take uncoqm^on 
ptini to prevent Fries from alking anri 
fueftipn thf t might criminate bimfeif, ani 
t* remind him of hii right to challenge 
and examining the yitncses pr^accd o 
Ihc fM of the Vnited States. 

Jbuhfr Martin Sw9rn. 

Mr. iSf^rtyr. Will you pl?afc to ftate 
Fhcthcf and at what time you ' furnifhed 
judge Chafe with the <« Prctspeqi Sejorf 
Us,'* anJ whether there ^as not a num- 
hcr of paiaaget fcored in it by yoqrfelf. ' 

Mr U$rtin. I was in New York du, 
ring theatcinp of the circuit court there. 
While 1 wts iitting at the bar, I obfcrved 
in a newspaper that the M Brospet^t B&^ 
fore Us** was advertifed to be fold at 
Greeole^f 's pcintisg office. Having n^- 
▼er (ieen it, 1 wont to the office and puc- 
chafed a couple of thena. Judge Wafluog- 
ton was then holding the court at New 
York| and informed me that he had oerer 
feen the hopky and I ollered him oj^e of 
mine ; hot he fent his fervant and pur- 
chafed one. I (hen read the book> and as 
in my ufaal ooflom fcored whateyer passa- 
gcs I thought remarkable, either for me* 
nt or demerit, and io this cafe I fcored a 
namber of th^m. vAt that time X did npt 
ho v that judge Chafe waa to hold a court 
at Richmond, nor were the pafsages fco* 
led with any intention to be uCed in a 
profecution. There were pafaagcs fcorpd 
which could not have Ueen ufcd in the in- 
di^mcat, hecaofe I feoced all tliose which 
refieaed on the charad^r of General 
Waaington. When I returned home and 
found judge Chafe was going to Jlich- 
Dond| I gaye hijoi the booX and ofaferved 
•hat he mig^ imufe himfelf with it on 
^c roid, and afterwards .ma)i;e what ufe 
of it be ^le^fcd. I did detest the bo.pk. 

Q Was your niune written in the 
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Mr. Harper. Judge Winchefter, wlU 
jrou pleafe to ftate whether you were not 
in Annapolis, in- company with Judge 
Chafe and Mr. Mafon, when a convert. 
tion took pUce relative to the « ProfbeS9 
Befire C/„" and what was the nature of 
that convcrfetion. • 

Mr, Wiacb^er. I attenijed in May, 
i8oo, at Annapolis, as a diftrift jud/e! 
and held the circuit court there in con. 
junaion with judge Chafe. I tMSk cui 
the laft day of the term, a man by th<i 
name of launders was fentenced to be 
whipped, for breaking open a letter in 
the po(l.q^ce. When he was taken out 
of court to receive his fentence, a crovyd 
gathered at the door and prevented t^i^ 
faflage of the court out of it, I do nos 
remember what porfons remained in court. 
While the judges remained on their feats, 
Mr. Mafon came up and addreOVd hioifelf 
to judge Chafe. * After fucfi a lapfe ol* 
time vay recolleaiqn muft be very impcc- 
fca, and I (hall ufe my own l4nguagc ia 
ftattng what I recoiled. I think the con. 
verfation took place in this way. Jadgp 
Chafe had delivered what has bc^n called 
his farewell charge to the grand jury.— 
Mr. Mafpn obferved, m v^^cll. judge, 
what do you call this charge ? Is it a mo. 
ral, a political, a religious or a judicial 
one ?•• Judge Chafe replied that he be, 
heved that ic was a little of all. J think, 
Mr. Mafon informed the judge that he 
would not deliver futh fentimcnts in Vir- 
cinia^ It appeared to me that judge 
Chafe thoujght he meant to fay that he 
ouldbe afraid, and he faid that he would 



A I^ yr^ on the titje pag9 of it. 



wou _^ 

not only deliver fuch fentimcnts, lb Jt 
woald cj;ecute the law as he declared it. 
The con verfation then turned on the fub- 
jed of the book called the " Profpefl Be. 
tore Us,*' and it was fjwken of as a book 
written by Callcndcr. The converfaiion 
which pafled concctning it I do not recol. 
lea more than this, that 1 have a ftrong 
impreffion that juJ^^c Chafe faid that Mr, 
Martin had given him the book, and that 
he (hould take it with him to Richmond. 
I heard the teftimony given in a few days 
ago by Mr, Mafon, and my tcftimony cor. 
rcfponds with his in this partjcular, that 
the whole convcrfition was pt a jocular 
nature ; )>^t 14o not icmcjnbcf uirticuja^ 



?+ 3 



jxpfcffio^« that he doe«; focji as the 
judge's obfcrf ing, that if the ftatc of Vir- 
jinfa was not wholly depraved, or if th^re 
vcrc an hoxieft jury fo be found Jn it, tha( 
jie would puhipi Callcnder. Qui my at. 
lencion was not dire^ed to the whole of 
fhe convcriation which took place, and 
^hofc c^tprefllons inig)it have been ufcd by 
judge Chaic without my bearing them, 

miliam Marjhall Jnuurn: 

Mr. Harper. Plcafe to relate to this 
{lonorable coijrt, at what time you faw 
judge Chafe, after his arrival in Rich- 
mond, and what took place at the trial of 
Pall(ndtff* 

Mr. Marjhall. On the 21ft of May, 



Chafe obfcrved, that perhaps Callcndef 
might have fome application to make to 
fhc court. I do not recoiled whether the 
gentleman who afterwards appeared for 
Callender were then in court ; if they 
were, they Diid nothing. Mr. Merewc- 
thcr Jones informed the court, that Cat • 
lender was not prepared to make any ap- 
plication, but that one would be mslde thq 
ne^t day. judge Chafe alked if Callender 
could give ball, Thp reply of Mr. jonef 
was, that he could in a moderate fum. — 
Judge jChafe then aOted Callender what he 
^was worth, who replied that he was a- 
^bout equal. Th^ J"4Sf 5^¥ "^5 appear to 
xunderftand him, and alkccl what he meant 



^by it. Callender faid that he had no pro- 
^perty, and that he. owed about 'two hun. 
^ dred dollars. That he had more than that 
judge Chafe arrived in Richmond. Imme- ^owing to him^ but did not cxprft to rc- 
eiately after his arrival I waited on him, ^ccive more of it than what he owed, ft 
iind he Alked roe (being the cle.lc of thfc ^that he did not conceive Jiimfelf worth any 
fcourt) concerning' the Itate of tl}c docket, ^thinoj, Judge Chafe alked whether he 
and I^ave him information concerning it; 
On the 2 id of May the court met, and 
judge Chafe charged the" grand jury. On 
Saturday, the 2Ath, they returned 'with a 
prefentment agamfl James Thbmpfon Cal- 
lender as the author of a book called the 
•* Pro/pea Effort Us," I believe that thp 
grand jury had preparecf the prefcntment 
before the court opened, and as foon as it 
opened they made it. As foon as I had 

read'the prefentmcnr, the marfhal carried 

the jury back to their chamber, and' the 

attorney went to prepare the indidment. 

There was fome converfation between 

judge Chafe and the attorney, and then 

judge Chafe enquired what was the pro- 

ccfs proper to be iffucd on the prcfentmenr. 

Mr. Nelfon anfwered, that he fuppofcd a 

eapias was* Judge Chafe fald fomething 

about* a bench warrant, which was un- 



knowp to us. Judge Chafe then obfcrvcd. 



could procure bail in the fum of two hunl 
dred dollars. The rdply Was in the af- 
firmative, and a recognizance entered int^ 
— Callender In the fum o{ two hundred 
dollars, and two furetie's in the fum of oo(: 
hundred dollars each. On the 28th an ap- 
plication was made to the court, by Mr. 
Hay, for a continuance of the caafe. He 
flated tb the tourt that he was aot well 
acquainted with the praAice in the cir- 
cnit courts, but that he had prepared a ge- 
neral affidavit, dating, that the traverser 
was not prepared for trial on account of 
the abfence of material witncfTes. Judge 
Chafe told hina that he had better file a 
fpecial affidavit, and might take until the 
next day to prepare it. ' He alfo obferved 
that it was neceffary for the traverfer to 
plead to the indidlment, before any motion 
for a continuance could be made, as he 
might plead guilty. Mr. Hay affured the 



that all 'three of us, mutt draw a form of court that that wduld not be the plea. — 



arreft, and the one which he moil approved 
nf fliould' be ufed. 1 finidjed mine firft, 
and the judge appfovtd of it and ordered 
to p((t the feal of the court to it and 



nie 



iieliverh to the inarflial, which I did.— 
On Saturday evening the grand jury brb't 
in the indidment.' Judge Chafe formed 
the court from the 2 2d ic the 29th of May 
jncloCve, alone — on the 30th JuJge Grif- 
fin arrived. On the 27th the roarlhal 
|)roughi Mr, Callender into court in cuf- 
totiy. A chair was handed to'him, and he 
'remained in* conrt. In ihc fcvcning juUg« 



Callender Was however arraigned and 
plead not guilty, and nothing further was 
faid on the fubjed on that day. On the 
29th Mr. Hay produced his fpecial affida- 
vir. The affidavit liated that 41 variciv 
of witneKTes were abfent, who were mate 
rial to the defence of the travdrfer — thai 
there were a number of writ ten document d 
and alio a book written by Mr. Ada en j 
entitled, J a Ejjhj en ti^e Canotj and Ferr^ai 
Lanui^" which were alfo neceflary for fci^ 
defence and without which ha could nol 
fafcly go to uial ^ he therefore moved fc^ 
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pi CQnttonance. jndgt Chafe obfr rred that 
c?ery perfon indited for publiihing a Hbc1< 
k intending to prove the truth of his afler. 
ijons by document^^.ovght always to have 
thofe docQcnents in his poHTeOlion, That' 
the affidavit was not fuSicicnt tp procure 
a continuance, but that they ftould ha^ve 
lime to procure the. attendance. of their 
witnefles. He faid that the coprt would 



in the capitol and brought dawn Coke upl 
on Littleton. Judge Cha'e looked at it 
and decided that the pannel (hould not b4* 
quafhed. When the jory had all anfwer- 
ed, the coonfel propofed to propound •» 
queftion to them, I do not recollect what- 
it was. Judge Chafe "obfcrvcd that he 
would propound ' the proper quelHon to 
them, and he aflccii them the followini^ 



laft for two >vccks, but that would not be. queftion : " Have you formed and deliver- 

fufficieor, he would give them a month : ed an opinion on the charges in the indift- 

" Nay gentlemen (faid he) " I will give ment." The anfwex of the fira juror was. 

you fix weeks," | cannot remain here fijj that he did not know what the indictment 

weeks, bccaafe I am bound to hold a court was. Eight or nine jurors aafwercd in the. 

la Delaware, but I will go to Delaware fanje manner, and the counfel declared iV 

a^d hold the coart, and reta:n here infix unneceffary to put it to the fubfcqutnt 

weeks and try Callender. In the coarfe ones. I cannot ftate all the circumftances 

of Mr. Hay's obfervations he faid that he of the trial. Colonel Tayl©r*s evidence 

iva^ oqt prepared to inveiligate the law was rejedled. 
and the fadls, when judge Chafe made the  ^. 's „ •• 

Dflfcr which I have mentioned ; I do not ^^J^^ons bj Mr, Earner. 

recollect that any reply was made, judge Did any^converfation take place be^ 

Chafe then obferveil that the trial (hould tween judge Chafe and yourfclf relative to 

come on at fuch a time, as the witnefles thp funfhioning of the jury, and did not 

who lived in Virginia could have time to judge Chafe cxprcfs a wiil\ tiiat Mr. Giics 

attend, and afked the marOial concerning might be on the jury ? 

'^he rcfidencc of Mr. Giles and General • Anf^ver. Mr. Giles was a juror in the 

Mafon, and whether he had any deputiei circuit court on the 29th May. When his 

in court who could be fent after them.— name was called over to record the veic. 

TTic reply was that a deputy roarfhal was ^ia, judge Chafe alked me whether that 

there, who coaWjgo after them iram?di- ^^s Mr. Giles the ceicbratpd member qf 

atcly. Judge Chafe then dire^cd me to Congrcfs ; I told him that it was. On 

iffue fam^onfes /or the witneflcs, itturn. jh,^ evening I was at the lodgings of the 

. able on Monday the fecond of June. lac- j^jjge, and he aiked me whether Mr. Gile« 

cordipgly iflbed fobpoenas for general Ma- ^^yj^ remain in Richmond until the trial 

fon, Mr. Giles and colonel Taylor. The ^f Callender. I informed him that I cj^- 

marflial was dircacd to q(e all expedition, ^^^ ^e would not. He faid he wilhed 

and on Monday the fubppenas wew all re. ^^^^^ ^^^ ^^,^3 0,^^,4 ^^ ^n the jury, and 

turned execncd, with the memorandums jded, that if his fituation would pcrzrit 

when they were done. On Monday morn-^j^ ^^ ^ ^ hint to the marthal, i^.i it 

jng colonel Taylor appeared in court ; the ^^^^,,^ ^c to fummon a jury to try Callci- 

others did not. A poftponement was afked ^^,^ compofed entirely of C^jllendfr's pc- 

by the counfel.for Callender for two hours, ^j^j^^, ^^j^^j,^ ^ut that it would be impro- 

m l^opci that Mr. Giles would "rive.- fo, ^^^ ,^ interfere. 

Judg^ Chafe ipformed them that they 



might have a po^j^nement until the next 
dayj which . was taken- On Tuesday 
morning a motioa was again made, found- 
ed on the affidavit for a continuance- 
Judge Griffin was then in court, having 
come in -on the 30c h of May. The mo. 
tion was argued at length and received the 
fame deciiion it. had before, and the mar- 
fiial was ordered to call the jury — twelve 
jurors appeared when called. Some ob. 
jettlion was made to the pannel of the jury. 
Aetbqrity was called for, and I went up 



Q^ Was you at any time at the lodg- 
ings of Judge Chafe, when Mr. Heath 
was there^ and ^hat pafied at that time ? 

A. Judge Chafe was a total ftrangerin 
Richmond, and afkcd me to call on him as 
often as I poilibly could. I generally went 
every evening after the court rofe, ani I 
believe I went every morning and accom* 
panied him to court. One day, about tei 
o'clock, I weiit to his lodgings, and found 
Mr. Heath there, who was either at the 
door, cr in the palTagc, in the ait of kay * 
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ing tfM kcnfii. I nm not yafltlve 9rheth«r 
Mr. Raodolphj, die «sarfl^l| wai with me ; 
hue my opinion is, that he Wjit. I «a po« 
iitive that he went ^ath th^ jud^e aivi 
ivyfelf to court on that day ; ft;)ecaQre I 
r^coUe^ expreflipg my forpriff to him at 
fed tag Mr. Heatfi there^ and alked him 
how judge Ch*ic> who was a granger it^ 
Aichmo^, cool|) be aequaioted with Mr* 
Heath. 

(^ Yoa fay that Mr. Heath was in the 

pft of leaving the room f 

A. He wa« cither oat of the ropin, or 
IP the aA of coming out, 

(^ Did any cpoverfatton take pUce be- 
I ween judge Chafe and the marlhaj, con* 
fcrning the fttmmooing of th^jgry, wbil^ 
Mr. Heath was there ? 

• 

A. There was not ooe word tooK place 
Ifhile Mr. Heath was there, and none of 
Aac kind ever took plaoe in my prefcoce. 

Q^ When the witnelTes who were fnm- 
inoned did not attend, did not judge Chafe 
ffer to iflue attacl)m.ent9 I 

A. He didji returnable immediately. 

Q. Did oat jadge Griffin concur |ritl| 
jjodge Chafe in all his opiaions I 

A. I fat near the judges, and frequent- 
ly heard them in ^ low converfation, but 
J recoiled nothing diftinAly) except when 
Mr. fiaflet was diredled to be fwom on 
the jury, judge Chafe aiked him *i whe*. 
ther he had formed and delivered an opi- 
nion on the charges in the indiAment"— >- 
to which Mr. Baffet replied in the nega- 
tive. Judge Cafe then obfer? ed to Mr. 
Grifiin^ that this was fireiiar to a murder**^ 
'fh%t a man might make up his mind as 
to what conflituted murder ; but that if 
he did not apply it to the particular cafe, 
that he was a competent juror ; and then 
dircdled Mr. Baffet to be fworo, to whi^ 
judge Griffin afleuted. 

Q^ Did this precede the decifion I 

A. I can't fay with certainty. Judge 
Griffin was confulted as to the rejedion of 
colonel Taylor's teAtmony, and I under- 
(lood him to aflfent to all the afts o^ the 
court. 

William Marsha/I croft txamintd. 
^iUiont hj Mr. Niebol/on^ 
Ac the t;me when CaUeoder wis trled^ 



w«s if poCfotomqP fof Ae cim»ii jui^^ 
tp ctupge \ 

A. It was. 

(^ Who prefided at the next terqi afttf 
the'tr^l of Calleoder? 

A. Judge Patterfon. 

^uestjMS fy Mr, Raud^lfb. 

Yon fay yon are not certain that the 
iparihal accompanied you to the lodgings 
of Mr. Chafe when you faw Mr. Hcj^th 
there \ are you certain that he accoqipait 
^ied yon ^nd the judge to the court I 

A. I 4m pofitivf • 

Q^ Yoa mentioned that the judge ex, 
preficd a wiili that the jury to cry 
Callender (hould be of a certain poliiical 
description ; did yon mention that ao thn 
narflial } 

A. I f|e?er did^ 

Q^ Do yon net know that |i]| the jorf 
who tried Cullender, w^ re oppQ(ed to jj ii^ 
4n political feptimcms ? 

A* I believe they all were. 

Q^ Did the capias which iffued againS 
Callender, iflue b<»fbre the bill was found 9 

A. It did, 

Q^ In the ceurfe of the trials were not 
the ioterrnptiotis of coonfel more frequeikC 
thaji you hare ever feen at any other trial ? 

A. I have rarely feen a trial vhtre tlvt 
interrvptioM wert fo frciqiient* 

Q^ Do yon rccalleA any aafe ? 

A. I recoiled a cafe where judge Ire. 
dell prefidcd| when the interruptions were 
B)ore frequent. 

Q. Did yonfi^ any thing difrefptAfnl 
on the part of the coonfel ? 

A. The CQoafel for the trfverfer ap« 
pea red to be in a great ftate of irritation, 
and (here appeared as much decifion on 
the part of the court as I have erer wit« 

nefled. 

(^ Was there much warpitb difplaycd ? 

A. There was ; bat I ai» VQa^le toAy 
who commenced it. 

$M4Siica hj Mr. Martha 

What produced the iotemiptjona of the 

connfcl ? 

A. I pinnot gife a diftjnA anfwer tP 
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fttit qveftfon; t Itaqfsetitiy tieflT^ tb* 
jadgt faf chut th^ geAcl^Mtt bid kniitakM 
tbe Ikw^ aa«l wen ^bffing tkdtt tiifttictt 

9U ihccOUrU 

^e^hH/i fy Altf. ItmrpeK 

You h«re jlate^ jir, that tbere were not 
•n the jury anr of the fane political (tn^ 
tiaiehtt with CaiVenier ; wat thexe oooe. 
fammoQcd on the pin&ei ? 

A. There were feyoral that I Inlaw oft 
fonie of ^em fjfkike to me to ^et theili 6lt^ 
f ufed) b«!t I dediftbl interfeiin|;4 CoL 
Harvi^ wal ex^ufcd on account bf hta l0b« 
Jfag fixeiiff of Hcniri^io co^tf cxmt^ which 
was at that time fittinf . Mr. Radford 
and Mr, Vandevall wer^ catM^ but did 
IOC anfwer, nor ittend. 

C^ Bid jad^ ChJifb obte^v'e^ th«t t\it 
{entlemen cbdtimi'ed to retie<t ibortiohl 
Zfcvr xhty hid been overrated f 

A. C think he did. 

Qfi. "^m judge Chafe fktwftic f 

A^ I do hot »ede»!lcfft ^bat he Sril. 

Q. What was the iHui^ratioi of a cile 
whicn tie biadej and whioh produced 
airth ^ 

A. T^e jod^ bid that till the ebfl^fget 
10 the indidment molt be i^o^idi .or it 
was ufelefft to pr^vc .^nj i aild thepeHare 
it was unimportant that any of the tra- 
verferS witneflfei ihoold be there^ pt^vu 
dcd tbey eoold not pn»fe a)l. He faidi 
*' Sappofc a man (hoiild Aiy that I wai a 
fcoundrel, a rcgoci and an agly felldi^a 
Kc ia indi^ek} for it» a«d pl^ada noCgiiiUy-t 
On the trijil \kt proveiit that J titi a vitjT 
^g\y fellowy will any man fay thai tlua 
win jufiiff him for ^Aj^m that I ^Ht-M, 
fcoan^icl and e rc^ue ?" All this Wa« in 

gTX>d lHIIBOr# 

Q. We^heharih tothcMttnTd^r 

A. Thi^ jodge frequently (ai^, " I an|' 
acting ttniir 'an oYth^ and bound to gire 
my optotonon the law ; bnl I am a falti- 
bfc M«H IbA St ll poffiMe Ihirt I ttiny be 
io Mil error, and therefore the whtxlt tM(k 
m*Y be dated in writing, and I Will.^. 
ift the counfcl in making out a writ of 
error^ and alfow them to take the cafe up 
to the Aipteme court a« foofi at poJMlc. 

Do 700 fpeak of colonel John Harvici 
•Ci^dvidere? 



A. ido; 

Qs, Bo yoto ff*«k oT M» [nilitki tUw> 

or his politics then ? 

A. t?fs t}oKife« thM^cMnnna j^porl — 
Md tty kfl^frtedge of hi* oppofitiod Ml 
1^ (Edition law* 

Q^ Is il» William Rudford the |)erfdtf 
who keeps the Bigte tat ef A iiiRkhmeAd } 

A* The fame. 

Q^ iDo yoB fpeak of his politics noir> 
or his potltifcs th*n ? ' 

A. I fpeak of his politics then. 

(^ £k> you not know that Marks Van^ 
devall has denied that he was fummonlid \ 

A« I have naderflood it, but not from 
him. 

Q. Did col. Harvie antwer whea 
ealleS 7 

. A. H6 dtd^— and was e«cufed on tfhs 
ground of hie being high iheriffof Hen* 
ricocofiatyi whofej^urt was fitting* 

Q^ Is theft lMtl|se•t^dsal of bufiaeft- 
iraofaAed in Henrico court ? 

Ai There ia at the quarteHy C6wt, biri 
thtft Wis i monthly oaiit t^ at which thare 
is ntot mia^ buftaeCi tt aafafted; 

Qc. Are ybo wcfl acquainted With toh 
Ifarvit ^tA Mr^ Rudford ? 

A* 1 am. 

Q^ Are you well acquainted witH 
Marks Vandevall i 

A i I aiti bot Y^f^ fnUfluit^ With himi 

. Qt ^9 ]^^;>u)t>how^t Marke Vans 
dedalli at the ele^ion for' members of the ' 
hoofe of rcpreftntaliv^* fti the -rj^fing T>f 
1799J Voted for your bV6thfer, i\it prttttfr 
chief jttftict of the United State* } 

A. I belidve that h6 did Mt vtitfe at alt; 
Had he vot^dy my opinidn is* th^t \Si 
would havt voted for my brother. 

^ittioM Bj Mr, Boyafi. 

, Had the vfnin fa$\mi iflaed to fadiaMar 
the jury before your meeting with Heathi 

A« A numr^fkCHgtA^ nac iibe^at'allff 
An cffder was given to fanMaan the yoi^f 
on the I'herfday previoot to the ttiak i 
do not remeiabct whether the paaiad-w^ew 
prqaired at the time i fawMr. (katli ai^ 
the lodgings of judge Ghafci oraet^ 
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Vhat the fcdUion law was onconftilutioh. 
al, and (hoi>ld therefore find the irarc.rfer 
not goilty, let ihc evidence be what it 
mighr. He requefted me to interfere with 
the oiar{hal, and obtain hit difchargc. I 
fpoke to the marQial and informed him of 
Col. Harvic'8 having made up hi» mind, 
and that of courfe he was an improper 
perfon to ferve ort the jory* The marfhal 
replied, that Col. Harvie moft apply to 
the court, bccaufa he had determined to 
conduft himfcif in fuch a mannar as to 
prevent fufpicion of pre judicc agaioft Cal- 
lender. I applied to the court for Col. 
'harvic's difchargc, on the ground of his 
being high (herilF of Henrico county, 
i*hofc court was then fating ; Upon this 
ground he was difcharged. 

Q^ Did you ftaie any other reafw to 
the court, why he ought to be dif- 
'charge'd ? 

A. I dated none other. 

John Marjball crofs.examined hy Mr'. 
Randolph, 

Q^ Was yon prefcni at the tHal of 
tallender? 

A. I wat. 

Q^ Did you fee any thing unufual in 
the -modb of conducing that trial ? 

A. There were fevicral circumftanees 
which do not always occur in trials, both 
00 the part of the bench and bar. 

Q^ Were the interruptions of cttoofcl 
m«re frequent than ufual ? 

A. The connfel for Cailender wtfhed 
to bring before the jury the qucftlon of 
the conilitutionality of the law. This 
the court determined^ to 5e improper, and 
whenever the counfel attempted to argde 
it before the jury, they wfere flopped. 
After being flopped on that point, an ar« 
gument was commenced on the part of 
Mr. Hay, to prove to the judge, that hi 
Was not corred in the opinion which he 
bad giveh; Itbmediately on his com. 
uienccment the judge flopped him, and 
told btm that what he faid was not law« 
Some converfation enfued betwten themj 
&.id Mr. Hay left the bar; 

Q^ Did thofe interruptions take place 
bhiy when the counfel attempted to argue 
tht conilitucionalicy of the law| or did 



they alfo take place oa the •ther quef^ 
tions ? , ' 

A. 1 have a general ioipreiHon on the 
Tubjed', which is, that throughout the 
courfe of the trial, when any thing was 
dated which the judge did hot think cor. 
reA, he immiEdiatcly dated his opinion ; 
but this is alfo his pradice in ciVil cafes; 

Q^ Da yod recolledl the caufc of the 
mifunderftanding between the judge and 
the counfel f 

A. It began early and progreffed with 
the cafc^ but I do not recoilett the caufe 
of it* 

Q^ Is It ufual for judges to hear coon, 
fel on a point which they have decided ? 

A. It is ufual for a jodge, if he be- 
lieves a cafe clear, to (hoftcn the argu- 
ment ; but if the counfel ex^vrefs a dcfiie 
to be heardj it is a piece of decorum to 

• hear them. 

Q^ Is it the ptaflice in the circuit 
courts for the ju«jges to adjourn the court 
for a length of timcj and hold a court at 
adifilrent place, then come back and 
re- open the court ? 

A. I only know the pra6lice in thofe 
courts where I have been^ and 1 have never 
known it to be the cafe. 

Q^ Has it ever been the pra^ice to con*- 
pel the counfel to reduce queftions to wri- 
ting, and fubmit them to the court ? 

A. It depends on the circumflances of 
the cafe. If doubts arefuggeflcd as to the 
propriety of the queilion, the judges will 
do right to have it leduced to writing — 
£utunlefs there is fome particular reafon 
for it, I have never known counfel com* 
pelled to reduce their queftions to writing. 
1 have never known queftions reduced to 
writing in the firft Indance. 

Q^ Did you ever^ in a criminal profe- 
bution, know the teftimony of a witntf^ 
to be rejected, becaufe he was unable td 
prove all the defence ? 

A I never have; 

. iuestio/JS by Mr. Harper'. 

Did not judge Chase make aa offer td 
pollpone the trial \ 

m 

A. I recoiled that fome queftioh wai 
made before the trial. The coaaftl (bt 
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^jllendcr rcre of opinion that they oaght 
\o have had until t9c faccceding Ccrmi ss 
they had filed an aflidavir dating the ab- 
fence of. a number of witnefles. At that 
time a poilponement took place for a few 
dzy^i which s^ppeared fuffictent to obtain 
the attendance of the witnefTes that lived 
ii Virginia.. There was an obfervation 
on the part of the judge that the counfel 
(hould have time to prepare for trial. I 
think he faid they might havti a month. 

Q^ You have been a(kcd whether it is 
the pradiice' for courts to adjourn — hive 
not the courts the power to do it J 

A. I have never turned my attention 
to the a^ of Congrcfs on the hibjed). 

^ejion by the Frejtdtnt. 

Do you recoiled any inftance where th^ 
conduft of judge Chafe was tyrannical and 
oppreffive, during the trial of Callendcr ? 

A, I have ftat^d the condodl of the 
judge, and the cotjrt will be able to judge 
whether it was tyrannical or oppreffive.— 
When Mr. Hay was about to retire, the 
judge defircd him to go on and afllired him 
that he would not be again interrupted. 

^efi'ifm hy Mr. Worthingtm. 

Is it ufoul in Virginia to try cafes fi- 
milar to that of Cullender at the fame term 
the prefentmeot is made \ 

A. My praftice wasr never cxtcnfive in 
cri^ninal cafes ; I believe, hoWerer, it is 
not afual. 

^juftiom hy Mr* Raadoi^k. 

Did yoa hear the judge apply the epu 
tier of " young gentleman" ! to either of 
the coonfel f 

A. I think I heard him apply it to Mr. 
Wirt. 

Q. How old do yo« fuppofe Mr. Wiyt 
was at that time ? 

A.I fuppofe he was about thirty. 

Q;^ Was he a married map or a wi- 
liower ? 

A. He was a widower. 

Harder* 

. %^ Wai.yoa prefci^t at the trial of CaU. 
Under ? ' 



A. I was not in court when C^llendet. 
was brought there. I wa» prefect .whea, 
an application was made for a continuance 
and overruled. 

Q^ Do you recoUedl an offer made by 
judge Chafe to poftpone the trial ?• 

A. Judge Chafe informed the courfet 
that he could not continue the caufe, but 
that if they would (x any time,, when 
they fuppofed they would be ready, he 
would podpone the trial until that time^ 
He obfcrv.ed that he would poftpQoe it for 
a fortnight, for a month, apd J am noU 
certain but he added that he would poll./ 
p6ne it for fix weeks. 

Edmund /. Lee — cro/s examined (fy Mr^ 

. Randolph » 

Q^ At what ilage of the trial was thi^ 
ofier made? 

A. It was ou the applicatioa for a coiu 
tinuance I believe. 

Q^ Did the trial proceed immediately 
afterwards. 

A. It did. 

Qj^Were Meffrs. Hay and Niehola^ 
prefent at that time ? 

A. I believe they were, but I do not 
ffcblleft any particular reply that thcjr/ 
made ? ' 

JAn A. Che^'aUer /worn — examined hy; 

Mr. Hamper, 

Q^ Was you ptcfcnt at the inal of Cal- 
Icnder ? 

A. I was in court during a part of th^ 

trial. 

Q^ Did you hear a motion made by th|^ 

counfel for a continuance of the. caufe ^ 

i' ' •  

A. I did not.  

Q^ Did you hear an oiFcr on the part oC 
the court to poftpone the caufe. 
A. I do aot recoiled. 

JAttA, Chi^valier^ero/i examined hy Mr* 

Randolph. 
Q^ How long have you been in Ame» 

rif a ? ' . 

A. About twenty years. 

Q. Have yoo been mu^h in th: habit o^ 
attending courts of judicc ? 

A» I ba^« ??^ 
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^ pa f oa obfcrve any thing nnof^al 
It [he irial of Caliper I 

A, I dj4 not. 
^o^^r/ Qaji^hJe fwern^ exc^infi hy Afr» 

C^ Wat 7PP prcfept at tbe trial of QA-> 

If n<*cr ? . 

Af I w^s prefent when the motion was 

fnadt for a continuar^ce. The jodge ob. 

ferred th^t the caufc could not be contiou- 

. fd, but that he would poftpone it for a 

\ ^dnth or evcp fiy weeks^ or as long as th^ 

/ l^rin ^p\iI4 admit. 

Q^ P^d you hear the converfation bcr 
^ween the court and Mr. Baflet, relatiye 
^o Baflet'f ferying pp the jury, and nbat 

A, Mr. BalTct faid that he had feen ex. 
f'raAs in a newfpaper which were faid to 
\t taken from the *« Profpcft Before Us,V 
«od that he had Formed an opinion that 
tvhoe^er was the author, he icame under 
the feditton law. Judge Chafe alked whe- 
ther he had made up his ipind on the char, 
je^ in the indi6lmcnt| to which Mr. B^f- 
[ct replied that he had not/ ind he was 
IsreAed to be fwprn on the jury. I did 
not know what the charges were myfelf/ 
i>ut X did Aippoie that they were for a vi. 
^lation of the fedition law, a^nd that waa 
^he general opinion. 

Q^ Pid Mr. BaiTet mention to the court 
fhat be wiihed'to be escufed from ferying 
^n the jury \ . 

A. H^ mcrqiy fuggeded the impmfions. 
^ade on his minid as a fcruplc of ^licacy. 

Jifihert Camhle-^crofs examined hy Jl/r. 

Randdfh. 

Q. At the time when you informed the 
f ourt that you bad not *' formed and deli. 
\,t^ti^ an opinion' upon the charges in the 
indi^ment/' had yo\i (Ter heard it read { 

A. I had never seen the indidmcfitj 
^or beard it read. 

Q. Flad you made up your mind as tci 
^be book called the ProfpeO Before Us I 

A. I had never (crn the Pxofpeft. 

Cij, You were prefent when the court of- 
A fered to poftpone the trial ; upon what day 
a! ^s this ofiFer made ? ' 

% A. ] do not recoil jdl* 



Q^ Was not an pbjeAton made to yo^( 
fervtngon the jury \ ^ - 

A. On the day pf the trial Mr. Kichp. 
*Ias obferved that he would make an objec 
tion to me, and \ was a(ked by the court 
<* whether I had formed and delivered an 
opinion on the charges in the indi^mcnt" 
«- to which 1 replied, that 1 had never feen 
the indidment or heard it read, and the 
court directed me |o be fworn, 

Pbllit Ccgcb, /worn » examined bj Mr, 

parser. 

Q^ Was yon prefent at the trial of Cal. 
lender in Richmond I 

A. I was prefent a part of the time« — 
I did not hear what was going forward 
pnril the jury were called. 

Q^ Did ypo go there for the purpose o( 
hearing the trial ? ' 

A. I^bad never feen a circuit in fefljoni 
and I was anxious to hear the trial of CaU 
lendery and for thofe purpofes I went to 
^onrt. 

Q^ What did yoa dbferTe on the trial I 

A. When Mr. Baffct fuggefted to the 
court foipe queftion whether h& was a fit 
perfon to fcrve on the jury, the court de- 
cidedj, that he muft not only have formed, 
but delivered his opinion alfd, and judge 
Chafe proceeded to give fome reafons for 
it, but at the fame time he coofolted with 
the ailbciate jgdge. I fat near them snd 
could hear their confultation. Ba(r«t wii 
then fworn on the jury. Mr. Nclfon the 
profecutori then opened the cafe^ and in. 
formed .the jury that he fhoiild be able 
to prove the publication ; he theq went 
on and examined the teftimony, Af- 
ter this thc.coon;fe] for the traverfcr called 
colonel John Taylor as a witnefs. After 
be was fworn an ob jeAion waa made to 
his teftiroony, and ji^dge Chafe declared 
it ioadmiffible, ^hen he Qiade this de- 
termination he Cfitnfolted with judge Grif- 
fin, who declared himfelf to be of the 
fame opinion. Judge ChaCe then obferv. 
ed that the coimfel were men of talents and 
knew the evidence to be inadmilTiblCy and 
they wi(hed to alarm the people. He then 
turned to Mr. Nelfon and fa id, « I wi(h 
you would fufFer the evidence to,go to the 
jury. Mr. Nelfon replied that he could 
not. Judge Chafe afked him a fccond time, 
and he faid he wiOicd ht conld. bit that 
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It.wai cpntxzry to.Uvr. Mr. Wirt opened 
the cafe on the part of the traverfer, and 
U\d fomething about the court's prohibitr 
ing them. Judj^e Chafe interrupted hi^i 
and toli him that he muft not rcfled on the 
court, af)d be made an apologj. Mr- 
Wirt endeavored to (hew tW jury that the 
fedition law was unconftitutioni^l^ but ^hc 
court told him that he had no right to ar- 
gue that queftion before the jury, Mr. 
YV'irt went on and the judge flopped him. 
Mr. Wirt faid " I am going on.'' Judge 
Chafe faid, *' No fir, 1 am going on," and 
told him to fit down. The judge then de- 
livered a long opinion, and fiid that the 
jury/wert to judge of the Uw as well ai 
|hef<i6), but not of rhe conditutiopality 
4( lit law. Mr. Wirt faid that if tbe 
jury had a right to judge of the law, an^ 
the conftttd^ori was the fupreme law, it 
followed that the jury had a right to de* 
tide on the cOnditutiof^ality of the law- 
judge Chafe replied that it was a non fe« 
quitur, and made a bow, and Mr. Wirt 
fat down. This produced a confiderable 
degree of merriment. ^'{^. Nicholas then 
Tofe and fpoke, and I believe he was not 
interrupted by the judge. Mr. Hay then 
followed and was interrupted two or three 
times by the judge* Mr. Hay then folded 
up his papers to retire, when judge Chafe 
faid, " lince yon are fo captious, go on 
and fay what you pleafe ;" but Mr, Hay 
declined goioj on and retired Irom the 
tar. 

Q^ Did ^r. Witt apptar hurt when he 
(at down f 

A. I thought he did. 

Q^ Wat the manner of judge ChuCp to 
the couofel xndt ? 

A. When he told them that they knew 
the law to be contrary to what they faid, 
I thought the expreffion rude, becaufe it 
implied a bteach of duty. 

Q:, Did not judge Griffin concvr in all 
the opioioDs delivered by judge Chafe { 

A. I thoDght he did. 

Q^ What were the words which judge 
Chafe made ufe of when he told Mr. Wirt 
to fit dqwo ? 

A. Thejr were "plc^fe tp fi< i^wn, 
Sr.". 



Q. Wat ytu in court at the trial of 
Cullender? 

A. I came into court when Mr. Hay 
xmA% his lad motion for a continuance, 
I took down, for my own amufement, the 
proceedings in (hort hand. I have com- 
pared the (hort hand notes with the print, 
ed (latement, which was publifiied at the 
requeft of fpnie of my friends, and %% 
which I will refer. 

\Hert Jlfr. Rohertfin r<W bss^ st^Umim 
aiftllo'wt :] 

The Aibftaucc of Mr. Hay^'conclofion 

That a poftponemeot of the trial (ill the 
,Mr itnefiet were prefent, and cosofel pre- 
pared to defend the traverfer, was efifen- 
fial to juflice-^-^hat this delay was of great 
importance to the travcrfer, as not only 
|iis Utile property, but his liberty, wat 
at (lake ; that as to the United States, as 
immediate trial could be of no confe- 
quence — that the government of the U. 
States mud forever rest on the affcd^iooi^ 
and opinions of a viituous and enlightened 
people : — ^That, (landing on this bafis^ 
thofe who adminifteredit, could never be 
a(Fe^cd by the abufc and declamation of 
an iniignificani and friendlefs foreigner* 

Mr. Nicholas then n^ade a few obfer.. 
Tations — We conceive that the tefiimony 
of Mr. Giles is extremely important ; he 
will prove, as Mr. Callender has (tated 
ia his affidavit, that Mr. Adams, the Pre- 
fident, wifbtd that the executive had 
power to control the public will. 

This teftimony, when compared with 
the books of the prefident, will fpbftan. 
tiate the charges in the hook written by 
Mt. Callender. It ^ill go ftrongly to a 
confirmation of the charges in difpute ; it 
goes dire^lly to that part of the indidt« 
ment, where he is charged with having 
faid, that the prefident is a profejfedarif^ 
UcraU It has been (tated, that as there 
are nineteen charges in the indi£iment 
againft the traverfer, though we prove 
eighteen of them to he true, yet he muft 
be found guilty, becaufe we do not prove 
the troth of the nineteenth — but how is 
it poflible for us to defend ourfelves, or 
bow can we be prepared for trial,* if the 
witncfs, by whom we can prove that 
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pactiCDrar chtirgc, be abfcnt ? — If the 
fourt think, that, indrder to juHify our- 
felves, we muft prove thc^ whole libel to 
be true, and it (hall appear, tha( teftimo. 
ny to proTe a particular charge is w.ant- 

' ing, the court will atford us an opportti- 
nityl of adducing it. I conceive,' with 
fvbmiiTion, that the former judgment of 

- the court, in particularly poflponing the 
^rial, admitted the evidence of Mr. Giles 
to be material, and that his perfonal at- 

' tendancte would be efTehtial to jufticc. 

Here judge Chafe i^nformed Mr. Ni- 

' #h6las, that lie had not apprehended the 

opinion of the court rightly, and that at- 

/though on the application of the counfel 

fcr the traverfcr, the court had given 

-them the choice of poftpOnement of the 

trial till to.day itiftead of a few hours; 

yet it was not meant by that indulgence 

either to declare the tcftimony of Mrt 

Giles materiol, or to poflpone the trial till 

another term, on account of his abfence. 

Mr. Nicholas then urged once more the 
neceflity of poftponing the trial till Mr. 
'Giles could attend : the queftion, faid he, 
on a motion for a continuance is, can the 
tcftimony of the abfcnt witncfs fubftan- 
tiate the defence, or the point in iffue ? 
How can it be clone, if the witnefs be 
hot prcfcnt? When a wirnefs, to prove the 
truth of a particular charge, is abfent, I 
iruft the court will give us time to avail 
onrfelves of his evidence, and will not 
precipitate a trial, when a trial will not 
demonftrate that the dcciiion is right : for 
if the defendant be found guilty when his 
vitfleires are abfent, and counfel unpre- 
purcd, the verdid^ will not fatisfy the pub-; 
]ic mind of his guilt. 

Here judge Chafe ftopped Mr. Nicho- 
las, and addrcded the counfel for Mr. Cal- 
jender thus ;— - 

*• It is wholly improper to go back to 
the former motion — Gcntleinen, yoa mif.' 
apprehend the intention of the court, in 
poftponing the caufc till to.day — you 
Ought to confine yourfclvcs to the prefent 
motion. Two reafons are afTigned for poft- 
poning the trial : the firft, that Mr. Giles 
is abfenf, and it is infefred that the court, 
by not ruling a trial before, admitted his 
evidence io be material— the court did not 
enter into the queftion whether it be ma. 
Cerial ot not. It appeared that he was 
iiritbiQ a little difiance of thisplaocji and 



the canf« was fufpended till Monday, ik&% 
Mr. Giles mjght be fummoned before that 
day to attend. On Monday you alkcd fotr 
apoftponement of the trial for a few hour^ 
and it was ftated ihat perhaps he might 
come in the courfe of the d^y. Inftead 
of a few hours, you had choice of conti. 
nuingit till to.day, Mr. Giles has b~en 
Summoned, and does not attend — regu- 
larly you ought to take out an attach- 
ment againft him for not attending, after 
having been ferved with the fubpcena, and 
apprifed, that his evidence was reouired 
by the traverfer : there is no reafon to 
believe he will be here during the term of 
ihe court — you do not expeA him. If fuch 
excufes as thefi^ authorife a poftponement 
of the tri'al, it muft be evident that this 
caufe will never be tried. It is not ne- 
ceflary to fay whether Mr. Giles, if /r^. 
/enf, could be fworn or not, bccaufe the 
traverfcr is not entitled,' on general prin. 
ciple.o, to a continuance. Another rea- 
fon afligned is, that as the jury are to af- 
M$ the fine,iiiseftential that the traverfcr 
(hould have the privilege of adducing tcf- 
timony to mitigat:^ if. This miy be the 
praftice in your ohjun siate courts — yoMx cwu 
court will be governed by your o*wfr laivi ; 
but it does not apply to \\it federal courts — 
the jury are not to regulate the fine. It 
is amiftaken idea : they have nothing to 
do with it. But it is ftated that the coun- 
sel are unprepared to defend the traverfer : 
you ftiew yourfelves to be men of lability,' 
and there is no difficulty in the caufe ; lut 
you fay that you are not ready to difcufi 
the difference between fiift and opinion : 
that the charges in the indidment are merely 
opinion, ?nd not fad^s falfely aiferted. Muft 
there be a departure from common fenfe, to 
find put a conftrudlion favorable to the 
traverfer? — This conftrudion admits the 
fuhltcattoi^^ but denies its criminalitj. it 
tile traverfer certainly publilhed that de- 
famatory paper, read it and confider ir* 
Can any inan of you fay, that the preji^ 
dent is a deteftable and criminal man?. 
The traverfer charges him with being a 
murdererer and a thief, a defpot and a ty- 
rant I — will you call a roan a murderer 
and a thief, and excufe yourfelf by faying 
i^ is but mere opinion, or that you heard' 
fo ? Any falfehood, however palpabla 
and wicked, may be juftified by this fpe- 
cies of argument. The queftion here Is. 
with what intent thr. txarcrfex pyblifhef 
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thefc charges ?. Arc they falfc, fcand-it^us Littleton ftatci, that chajlc»ges for fav^r^. 

'and malicious, and publifheJ with intent mull be decide! by triors. TJie oath of 

to defame ? It i«for the jury to fiy whjt the triors is laid down there. Challenj^ci 

was the intent of fuch imputations, and to the array are for partiality in the 

this isfofliciently obvious — the caufc must flicrifF. 
be tried — I am fworft to do juUice be- 



tween the (JDitcd States and the prifoner 
at the bir; I do not di(f\a'te to you hovy 
you are to defend him, but you muft dc- ' 
fend every man according to the law ; and 
without intending any d't/nJ^eH to eithei: 
qI you, I muft confine you to lUJl^a/ I 
iblnk the law." 

The marfhal Was then oricied to call 
the jury. 

•  

M'', Nicholas. — We mean to challenge 
the array, and take every advantage 
which the laws of the country give us. 
In fapport of this do^rine, I will read a 
piffags from " trials per pais" — (here he 
read thepifla^e.) I Relieve there is tef- 
timoriy in '<fourt to prove that one of the 
jorors returned by the marlhal; hak ex- 
preffed fentiments hoftile to the traverfer; 
It is like a cafe dated in the books, where 
a vcrdiA was fet aiidc, becaufe a jurymart 
had previoufly faid; that the man accufed 
ought to be banged ; and in that t^{t,y orl 
the fecord trial, every jiiryroah was call- 
ed to fay, whether he had formed any 
opinion on the fubjeA or not ? 

Judge Chafe,— My conflruftion of the 
law is qiiiie the contrary, I have always 
feen triors fworn to decide thefe qucftiona 
— How is this done in your country ? — 
Challenges for favor muft be decided by 
triors— I fuppofc there mu*^ be triers 
t*ofn. 

Mr. Nicholas.— I believe the iwix lay 
dowQ this diftiD^tion.— Challenges to the 
itzzy are either principal challenges,, or 
chdllenges for favor— caofes for principal 
challenges are always tried by the court ; 
eballengefl for favor are always tried by 
triors. 

Judge Chafe-— ^ Well Sir, your challenge 
is for yoo/tfr, becaufe you ilate the juror to 
be u/tfavorahU to the traverfer. 

Mr. Nicholas.— This book llate« it as 
I cao/e of prittcipcl challenge., 

Judge Chafe.— Shew me that book> it 
'I not rhe be(l authority-— have you Coke 
i^pon Littletoti in the houfe. ii I had it 
^c would fee the whole of the do^rine at 
^^. i am pcrfuadcJ, that Cvkc upon 



Cok^ upon LUtleton being produced and 
the judge having examined it, obfervcd tha 
cafe is clear. Principal challenges to th<s. 
array, or the whole jury at T>nce, is 
always for partiality in ttie Iheri^, and < 
not in the jurors. 

Mr. Nicholas adnritted it, but fuggefled 
that the liw might perhaps confider the 
return of a partial jor.*:*, as fuilicient to 
ground a challenge to the array, on the 
principle of partiality iA the (heritf*, and 
wilhed to know if he was corred in thii 
idea of the law; 

Judge Chafe anfwcrcd, ** No Sir, the 
law is notfo. You muft proceed regular]/ 
— You may b'r ng in proof if you can^ 
that any juror has delivered his opinion' 
upon that cafe heretofore^ or you may 
examine the juror himfelf upon oath ti 
this efiedt; You may do either, but not 
both — and this alternative offered, yod ' 
moft confider not as a ftrift right." — 
The counfel chofe to rely on the jurors • * 
therofelvesi The firft juror was fworn; 
and the judge put the following queiliori 
to him t •* Have you tvet formed and 
delivered an opinion upon the charges 
contained in (he indlAihent ?" The juror 
anfwered thlSt he had never feen the in. 
dtdment, nor heard it read. The judge 
then faid, he muft be fworti in chief. 
Mr. Hay folicited permiffion to put a 
qneftion to the juror before he was fworrt 
in chief. The judge delired to know 
what fort of a queilion he meant to pur, 
and told him he muft firft heat the queftion; ' 
and if he thought it a proper one, it 
might be put. — Mr. Hay. The (jueftiori 
which, with the permitiion of rhe court, I 
meant to have aGced, is tHs, '^ Have you 
ever formed and delivered an opinion on 
fhe. book entitled, The Ptofped before 
Us, from which the charges in the in. 
difhnent arc extracted ?" 

Judge Chafe. That queftion is im. 
proper and you (hall not a& it — The only 
proper q'ueftion is, •* Have you erer form; 
ed and delivered an opinion upon this 
charge." Hi muft have JelhereJ d% well, 
as formed the o^.ininu Sav.U a ,qu«ftioii 
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if yok friopoft, would prerehc the mafi 
from evcrbeiog tried — the whole country 
kuTC healrd the cafe, and very probably 
formed- an opinion. You mlghx' midead 
taoen by your iogenoity, and if you' were 
indulged in pptting the queftiooi the 
traverfer might never bo tried. He hat 
juifwercd that he never Uw the indtA- 
loenty not heaid it readj and if he hat 
hetther read or heard the charges, I am 
fore be cannot have formed Or delivered an 
i»pinion on the fubje^. 

Mr. Hay then exprefled a wi(h that the 
indidlment might be read to him, becaofe 
perhaps when he beard and anderiiodd the 
charges, h6 wooM aiifwer, that he had 
both formed and deliverci ao Opinion 
opon them. 

,The judge -replied, that the court had 
already indulged him at far as they could. 
That the anfwer of the juryman was 
txplicit — that they could not go farthier 
than they had gone — and that he ought 
lo be fatisfied. The juryman was then 
fworn in chief, and the iflfue was explained, 
that it mud be proved that the traverfer 
wrote or publi(hed the book ; that the 
charges were falfe, fcaodalous and malici. 
•ttt, and that he wrote them with intent 
to*iiefame, and that if he could prove the 
charges he moft be acquitted^ The fame 
queftion, <* whether ther had formed and 
delivered an opinion on the charges againft 
the traverfer ;'* was put by the jtidge to 
eight of the other jurymeti fucceilivelyi 
before they wer^ fwoni in chiefs and 
they all anfwered in the negative. The 
counfel for the traverfer faid, that it was 
vnneceflary. to put this queftion to the 
•ther three jurymen, and they were ac- 
cordingly fworn in chief immediately* 
Perhaps it is not improper here to obferve, 
that the eighth juror anfwered when the 
previous Queftion was put to him, that 
though he had never read or heard the 
charges in the iftdi^mentj and knew hot 
What the traverfer had publifhed, yet he 
had formed an unequivocal opinion, that 
foch a book as " The Profpctt before 
Us," was, came within the fedition law : 
fiut4io obje^bo was made to him, and he 
was- fworn like the refti [Setfage 48^ 
ibe ExHiaiTB.] 

The profecdtor then proceeded to prove 
the charges iti the indi^ment, dated to be, 
• fcandalout and malicious libeU I (hall 



not attempt geiitlemen of the jixiyl tf 
excite your paflions or infi«tte your fee|ingci 
I (hall eadeavor to be cautious^ and avoid 
Uttering what ought not to be faid, whicU 
may in any laanner influence. your judg* 
m«nr, opon your oaths ; for in that office 
which I hold^. which it that of the people 
of United America, it is more than a 
common duty^ to take care not to ftep be^ 
yond "that line which leads to iufttce. To 
that ftate in i^hich your paHtons Ihall be ; 
to fuch feelings as you (hitli poiTefs, after 
hearing the charge contained in the in* 
diAm^nt^ the evidence in fupport of it^ 
and a fair (latement and represent ation of 
the cafe^ I Ihali leave and entrud the 
cafe; In the prefeht Ikce of the barinefs; 
it will be proper for me to call your at* 
ienUcn to the ilatute or ad of Congrciti 
which relates to this cafe; 

I , Here he read the fecond and third 
\fe<^ions of the law commonly called the 
fedition laW. The fecond fedion is ifl 
thcfe words : — '* That if any perfon (hifil 
write, print, utter or publifh^ or ikiU 
caufe or procure to be written, printed^ 
uttered or pubhihed ; or (hall knowingly 
and wilfully aflift ot aid iii writings 
printing, uttering or pobliihing any fali'c j 
fcahdaloiis and malicious writing or 
writings, agaiiill the government of the 
United States, or either houfe of congrei^ 
of the United States, or the prefident of 
the United States^ with intent to defame 
the faid government, or either houfe of 
the faid congreO, or the faid prefident, or 
to bring them or either of theni into cop: 
tempt or difrepute^ or. to excite againd 
them, or either or any of themi the 
hatred of the good people of the United 
States^ or to (llr up fedition within the 
United States^ or to excite any unlawful 
combinations therein, or opf»o7ing or're-^ 
lifting any law of the United Scalet, of ^ 
any sl& of the prefident of the United 
States, done in purfuahce of any fuch 
laws or of the powers in him veAed by 
the conftitution of the United States; ot 
to reiift, oppofe or defeat any fuch law or 
a6l ; or to aid, encoorage or abc: any 
hoilile defignt of any foreign nation againU 
the United States, their people pr govern- 
ment ; then fuch perfon, bei(»g thereof 
convided before any court of the United 
States, havinj; jurisdidion thereof, (hall., 
be panilhod by a fiot not excccdiog t«r« 
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iVo^fiiTxl (Follarfy and by uhprffonincnt 

V)ot exceeding two years." — Upoo thl^ 

^atute James Tbompfon Calltn'det is now 

im^icleJ) and ihe !n«^iAib^nt cha^get^ that 

toaticioufly diefigning and inreAding to 

defame the prcfidcnt, he, Jaitoca ThomtJf^rt 

Callchderj- did jHiblidi thfe libel, fet forth 

thcrei^i with irtf^nt to bHng him ihto 

confertipt ahd difrrputei.ahd to excite thte 

fjatrcd tif the gooii people of tUt United 

States towards him; It will be for yoo«, 

gentlemen of thfe jurv, ifi this tjft to 

tierernxinfe Whtther tbc trav^rfVr has or hai 

not been the publ idler df this patoel"-^ 

Jhis point being afcertalntdi It will be 

for yoo to coiijGdcr with \Vfttic vjew tnd for 

what porpdfe, k prpcr. likt this hts becrf 

tompofed and publiHied* ^ 

^ IfyOQ bfclle^fe it toKe a ca'ndij Uni 
fair difcuflioh of conftituiional fubjVft?, df 
teal ei4cvance$.0irof political opinions and 



pfedgbd hot n> inftitn^e k pfotenilioA la 
gatntt biin---of this he may be aflured; 

The fubftaoeb of (be evidence «rit nearl^ 
fl) follows i 

the fiVft ^ithesi called opbi^; 6rii| Uh 
Wm. Du\ral — he faid that he faw Mfi 
Hrnry Banks have the book cAllcl ^» t'hb 
Profpert before Ui*'— -that^Mf. BankV 

Save hi.Ti the book tb r^ad— that the nexc 
ay be faW Mr. Gallchdiir, who told hirti 
that he rotiH pay him a dollat fdr the book 
givcirt Film by Mri Banks-:-lh^t hS ditt 
Ihch j5ay lU dollar foV it td Mr. Cailihdc^ 
and tliJt the book, h% believes, cofiraineti 
ibme of irhe charges in ihe IndtOk^rtt; 

Mr« Banks was then catled— he decla« 
red; that A>nie time ticro, he hid Hecomii 
a fubfcribcr to the book tnti ledi •* Tli6 
Profpeifk Before Vs.*' aAd paid he m.;^ 
nty ac the time of ASbfc'ription — that he 
leqt the bbotc to major Duval and fent iA 



principles generally^ you rtitl notcontider inform Mr, Callend^r that he mighl get 
it to be a libel within the'fiatute. If tht mon^y fo( it of major Duval, ami 



you believe the h^» and allegation^ 
iverred i^ tbc ^iapcr arc true^ you will 
coniider that the traverfef hath defended 
himfr^f according to the fiatute, but if; 
from thteVnal evidence in the paper iifcl^ 
you do not ihinit foj yoa do not believe ii 



that he could gee another copy for hi.nfeif^ 
another rime-^cfiat he gof^m Mr; €ah* 
lender the copy h^ tl\£livered to m;:jor 
Duval-^that he never hedrd the traverfct 
acknowledge that be was the author) liac 
that his opinion upon the fubjedl w.Ji 



to be a candid evidence and fair dincuffioii^cIe.T. The judge told him that hii 
of conftituttonal fubjc^s, teal grievances ^«>«pinion Was ao evidence againft the trsa 
t>f pt>liiical opiniiDns and principles*, and^verfer* 



that it dbrs nor contain chift truth in all / 
parts, yoa moil find the traVerfer guiltyj 

Mr. NelSfon wa^s about lo introduce t- 
viddicc bn the patt of the United States; 
when Mr. Hay obfervedj that he under* 
ftooj, that ro«ne of the wi'tnefles who Were 
ta be examined to prove the guilt of the 
iccured*, were themfeUes in the eftimatioil 
•f the law) equally goilty ; that they Had 
pnn erf, though th?y had n<Jt wHtten the 
Hh^I in queflion ; he would t herefore b^g 
leave to m-4ke ic known to thofe who were 
in zny degree implicated, ti at they were 
not bound to accufe th^mfelves^ and [night 
)»ithhoidif they thought proper j fucb part 
0^ their evidence as had> tendency to cri- 
minate thcmfelves* The judge repli'*di 
iHai he Was corredt in his ftatement — that 
rvcry perfon concerned in the publication 
•'ssprotertrdby law, from compulS<;nto 
•nrntnatc himfeir/but he added, I fu{>- 
ro-<5 if any of them giv* his evidence, 
*« J^' crimen t <lf ihc United States i*' 

N 



Wiillarfi feu'rtdn v^^i b^it Cilled-i-HSl 
faid ihit he purchafcd fuch a book' ffo«H 
Mr. Ple^tants (who is a bookfeller as ^V.\ 
as a printer) — that he paid the inoney fS 
Mr. Pieafadts ^b'd Mr* Calfend^r SiVHi 
pr^fent; 

William A. kini '*:as i^i*xtcallcdi-t!'* 
teliimony fubdaiitially was, that a ccp/ 
of the book in queftion, then in cburr; 
■belonged td him— That a confiderabi<t 
time ago> Mr. Lyoi) api)lied to thtm tj 
print the National Magazine- i-tfiat ther 
entered Into contract for the porpofe ci* 
printing 22 (iieets of that» or anequivalede 
in other work-. -that after a great pan o:' 
ilie Magaaiipe had 6eeo printed^ it ftoppc.'« 
either hr the want of paper or fdmeothcc 
caufe— Ihaj: Mo L. then brought " Th.-i 
frofpe<fl before Us"- -that they ptla:i:\ 
4 or ^.iialf ihects of it— that .the pra- : 
flieets were fent to Mr. Callchdcr tc: 
corrc^ion, and returned corfe^cd i() h}i 
hani wrhtng...ihat Mr.Cancnder t^n^i 
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.^rieAtd ff proof iheet lii a larg^ rooni at 

the office chat Mr, Callendcr came once 

to hurry the w^rk^ and iaid he would 
pay : bat that he confidered .Mr* L. m 
paj-mafter—.that at Mr. Dixon's office, 
Mr. Callender faid he woald give him 20 
copies if he read one through, as he was 
fure it would convert him— that a fmall 
))art of the manofcript remained in his 
pofieffionj which he produced, then in 
court, and which he believed to be the 
hand writing of Mr* Cailcnder.— Being 
alked if he had ever fcen Mr. Callender 
write, he faid he had;*..that Mr. Callen. 
der once took the debates in the houfe 
of aiTetnbiy for them^ The book and 
inanufcript Iheets were then compared and 
foand to correfpond.^.this occupied fome 
time, and the judge took fome pains in 
examining and comparing tbem« 

• * 

Mr. Meriwether Jones was next called 
lipon— The fubftance of whofe evidence 
.was, that he had never read the book till 
after.the prefentmeot was made^ except a 
few paflages, and perhaps about 53 pages, 
that not a v^ord of it ^as printed at hiy 
i^ffice* though he fold fome copies for the 
benefit of Mr. Callendcr, that he only 
pofleifed one copy (which he then (hewed) 
and which he declared he feoftd where 
Mr. Callender generally kept his papers.. a^ 
that whenever he fold any of the books, 
Mr. Callendcr received the money—that 
he^ kept a memorandum of the money he 
receivrdi that he might know how much 
ht owed him—* that he could not pofitively 
fay whether Mn Callendcr was the author 
of the book or not— that he had never 
told him he was— though he had his 
opinion and belief on the fubjeA— that 
he had publiihed propofals to print the 
book, and afterwards, that he had therb 
forfale— but he did not recoiled whether 
he publifhed that he had them for fale for 
the benefit of Mr. Callendcr, though the 
fz&. was fo ;...that the flrongeft proof he 
had of Mr. Callender being the author, 
was a converfation he had with him, 
refpefling that part of. the book, where 
fpeaking of Walhington and Adams it 
tifes the term paltnwi—Mu Callender 
.faid he alluded to fome who had received 
appointments from them> and not to 
thenfelvcs* 



The next wimefs called was HioifM 
Nicholfoa, who is alfo a printer 2 — His 
evidence was, ihat Mr. Callendcr had 
^Hed at his houfe, to engage him t0 
publi(h a part of the book...that he ooald 
not do it then—.that he ealled on him tht 
next day, accompanied by Mr. Meriwc« 
ther Jones, for whom he was then engaged 
to print— that Mr. Jones told him, that 
he might fofpend his work, which he was 
then engaged lo, to do Mr. (^allender's - 
that he printed feven pages of the' book, 
that Mr. Callender paid him for it ; and 
he onderftood it was for his emolument. 

Then^ Mr. John Dixon^ alfo a printer^ 
was called. He faid that ho printed the 
greateft part of the book, (about 120 
pages) at the requefl of Mr. Lyon^ aod 
that Mr. Callender corrected the proof- 
iheets^ 

Mn James Lyon's evidence was ia 

fubftance, that he did'not know that Mr< 

Callender was the author of the booki 

but that he knew him to be the publiihct 

of it, jointly with himfelf— and that 

he probably (but he did not recoDeA cer« 

tainly) bad furnifhed Mr. Rind with tht 

copy of the book — that Mr« Calleoder 

corrected the (heets from the piefs—^that 

« he never faw Mri Callender wriciogi but 

^ fuppofedftom having fecn the roanufcripC) 

^ and fome writing which was (faid to be) 

written by him, that he wrote it« 

And then Mr. Samuel Pieafants, anothci 
printer, was called— He depofed, that he 
had fold copies of this book-.^he under^ 
flood that the books were feot to bid 
from the book. binder, for Mr. Callender 
...that he received both the money and 
the fublbription papers for him, and paid 
him the money he received— that he fold 
perhaps an hundred copies* 

The oral tcftimony of the United 
States being finiflicd, the attorney for the 
United States was about to point to the 
jury, the paffages in «« The Profpeft 
Before Us/'.— corrcfponding with the 
charges in the indiament, when Mr* 
Hay objeaed to the introduaion of that 
book. 

I conceive, faid Mr, Hay^ that this 
book cannot be adduced in evidence, in 
fupport of the charges, ftatrd in the 20* 
diAmcRti Perhaps my ftatin|^ to tbi 
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(MMTt, the reafons which have led me to 
this cooclufioriy maf fabjed me - the 
fmpotation which hat more than once 
JPallen from the bench. It has been thie 
pleafare of the coqrt to obfer^ey that the 
defence had been conceived and continued 
jn error, Whar I am about to fay will 
Dot perhaps induce the oourt to change 
that opinion. It is with great diffidence 
I addrcfs the court on a fubjeft which 
I ^ave not had fuffictent Icifure to invefti. 
gate. If unfortunately my conception of 
this law be roiftal;en, I hope I (hall be 
excofedi and that the reprimand will|not 
be feverci when it is recolledled, that I 
Kave had not fuiHcient time for a full ex- 
amination of the cafe. The pofition fo^ 
which I contend is, that the book enti- 
toled, ** The Profpea Before Us," can» 
not be givep in evidence in fupport of the 
indifiment. The title of the book is not 
mentioned in the indiAment, It ftateS| 
that ** on the firft day of February, one 
thoufand eight hnndredi the traverfer did 
writcy prioty otter and publifli a falfcji 
fcaOdalotts and malicious writing againft 
the F^efident of the United States, of the 
tenor and ctkd following : *' The reign 
of Mr. Adams, &c«"-— In profecnlions tor 
libels in the Englith courts, great ft ri^nefs 
is obferved ; the difference of a iingle 
letter bet^en the words of the indiA. 
ment aod thofe in the written or printed 
paper adduced in evidence, is fatal ; and 
when 'f iemor and efeO" are inferted, all 
the authorities concur io declaring, that 
they impofe oo the profecutor the jieceffity 
of proving the very wordy in the indict- 
ment. Tb« firft charge in the indi^menc 
is for a libellous writing of the following 
tenor : * l*be reign of Mr* Adams has 
been one continued xeign of malignant 
paffions.^' The book which is introduced 
iff fnpporc of ||^is charge, begins differ, 
cntly, and contains an hundred other 
pages, and many page^ bcfides^ and is 
not named in the indi^oient. The poii. 
tion for wfiich I therefore mean to con^ 
tend is, that when libellous paflfages are 
exrraAed froni a book, which has a name 
hy which it can be defcribed, it is the 
^nty of the profecutor to defcribe th^ 
bode by that nalme; for inftance, he 
ought iir thii cafe to have ftatedt that the 
jBsrty accufcd had publithed a falfe, foan. 
dalous and maliciona writing, entitled 
V_The Profpce^ Bei^re Utj" ^onuin^in^ 



among other things, the paflTagos oom« 
plained of. There are twoflrong reafbns 
to fupport thi s doArine. The fii% ground 
on which I reft the validity of this ob-n 
fervation, is, that the pra^ice has been, 
invariably fo, I have taken the trouble of 
examining 1 9 or 20 cafes, in all of whieh|| 
the books from which libellous paffagea 
were taken, had a name or title, and the 
profecutor defcribed every of them, by 
the name which the author had chofen to 
give it. From thefe I will feleift three 
cafes, to (hew that the defcription of the 
libellous writing, by the title given itb/ 
the author, has been deemed effentially 
neceiTary, the firft of which was remark- 
able for the length of the title ; the 
fecond, where the puper contained the 
libel, had a numbef as well as a title, an4 
both the number and the title were re- 
cited. [Here Mr. Hay (hewed from a 
book concerning libels, that the title in 
thofe two cafes, and fhe number in the . 
latter of them were recited] and the thirds 
where the libel was publiihed in th^ 
French language, in which cafe the title, 
though lengthy^ wss recited in that 
laOguagC] and then in Englifti'. In page , 
S7 of the fame book, there is a hiftory 
given of a profecution by informatioa 
againft the Chevalier Deon, for publilfiing 
9 libel againft the count de.Guerchy, am* 
baffador from Frante. The, profecutioii 
was commenced in the court of Kfng'a 
Bench. The information ftates the title, 
the name of the libel fully and literally, 
as it was publiihed in French, and tbeq 
ftates the tranflation in Englifti at foil 
length. I bring forward thefe cafes tci 
prove, what the pradlice is*— audit is an 
obfervatioa of one of the beft judges that 
ever fat in the King's Bench, L^rd llUtk 
that the form of pleading is evid^QCe Of 
what the law is. 

If then it be the praAtce fo recite lo 
the lndi£lm*ent the name^ to describe the 
title of the book, or Ibel published ; tf 
this has been the invariable praAtce ever 
since the unhappy prosecatlon for libefa 
took p^ace in that couniry-^l l>cli.ev« 
there is no doubt but the title of tbifc book 
ought to have been stated in the indiA- 
ment. I have Warned to think ifith dif. 
fidence, but I am firmly per8uaded> th$t 
the attorney for the U'^itcd State* can- 
not give a single case from the EitgYir^ 
tooki of ^contrary {ri^ev*^^ K ^n* ^^ 
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i»««|^fll t« |KQtecq,tiooi io lb» Uniu4 

V.t«te%| I K^'^W not what the pra^li^e maf 
\*s \tk the few insuocc.t that may hatff 
(:3curr4r4*!!rt( appear* too thai aubtUutt • 
^: res^spqs^ faund^d OQ principUa of 
^'^n.^U?! ^n4 aound juUice, can be ad- 
clixect^i) mp(^:)rt o( thia R a£\iQ?« f^ 
iri> g'|^9 ^n wbi^h I rely lo expla'm tbU 
.J)re€\icf to \ifi 9 J^te©, If^ ll\a'- it U »n 
i;oiv9rit{j|l \^\t^ of la^fy that li, a uviin'a 

^;U"(]44Q^ of a charge against liim* the 
V'. i?}^ J^U'>uld' Uc. ta.ken together, II ifae 
y. l;aie Vfltine charged to be libelIoas» be 
^ -ated (n t^ ind.i€\n||t:nt} il will be in the 
I' 'Wer of th{;defji^djiBt to resoct to other 
t'issag^^' qt \f\p liine bouk to ei^pt^io U 
o-^i f the defeodant were ind:6ted for pub- 
(sSitig Trhi ?roapc'€\ Bifore'Us/' he 
c^uid resort \o' oth^f parta of' t(ie too^ 
f )r fin ^i^lani^iion! It ws^a the duly of 
i'it al^qrne]^ of (He United States to hw'p 
<1 >oe ^0 { «« he iiaa ontiUed Kt he ought 
to bci i^reclu^ed iVoni producing it in 
Mid^no«,^t will now state the o»her 
irc»'soni in siippo^rt of my objeffion to the 
admis&lbi<lity of tbia book ^^ eridence : 
Ic i^ (iji^nd;:4 ^^^ this principWi wl\ich 
Bath i^ways preVaHed,' or was aappaaed 
lo prcfall^! in' criminal laWf that in a^.l 
criipinal caas^r^ the offence should be 
de^orih^()| with all possib);: accuracy and 
prec^tion, |n felony, iii^ necessary lo 
hiacpt in the ind':6\Tnfcnt thct goods and 
AhatteU'aUedge4 to be atoleni as well as 
ihe ^%ri\^ of tb^ porsoh to whom they 
belong. Tho reasons are furnished by 
(he tui^hsi urby thit preci^pn is deemed 
noceftStfCy; the &'sl, ihsit the defendant 
i^ioy know the Qharge ^gain«t himji and 
be ttilq to defand himself'; the pth^fi 
that he niay plead the convi£\ion or ac 
Quiitalin bar of a aubsegiu.ent i^roscpution 
Idr the saraQofTcivtet [Her>e he referred 
\o Ha^ifk^fiys pleas c^f the Crown* p9ge 
^33, u|*4iu*.hority.2 The defendant is 
chari;rd wiih writing^ and pul^ isiiing a 
libel ^f the fo^iwing tenor and ejfcci ;. and 
but very Ccfr passa^^es are sek(H.cci from 
the book%» which bear but a very hitle 
I>rop^ti6n l^. thecxtept of the wholi^ of 
itt I ask haw \\ the defendant tp know 
yheth^ tl^ese few parages yf^re tsken 
Jrom VTie Prospea B-Cofc Uj," or 
from some newspaper, in i^hich they 
jiftve been r«pi^b)ished> oy. some persons 
ifit lybose cojidu6\ he was not responti* 
m \ VnicM »^c Chirac be acffurateljr 



sptcsfiedi it is impossible' for hftn U da^ 
fend ^tms«lf. In support of this indi^K 
meot, eVfidenee as to either case might 
t^e brought fo.rward.^-^If in the indi6\< 
4nent he had been charged with publish* 
ing a bjrik» eoiii^cd *' The P^ospta B^- 
^ore U«/' *^« wowW have known with i?n 
fib>olui^ certaipry ai<4 demon at r^i^ufi (by 
the copy with which be had been tu;- 
riished) ^hai was mes^nt to be proved 
ji^gaiQst bimi apd what wi^s necessary 
(ai liin^ lo (iroxe i^^ his own vindication ; 
H.s tti(^ i^ not the c(i)c^s %nd a) he was not 
hound to know whether ibe pa^sitgec 
were taken Iroro the book or % netyspa- 
per» containing extra6\s from it^ in the 
publ'cation of which he had no concern^ 
and' far which l^e is under no re spon^ibi* 
t!;y^ be ought to l^e sheltered by law fruni 
Ihis'^eridenpCt wrht^h is attempted to be 
introduced a^^inst him/ The second 
reason has maie a great inopression on 
vny mind, an^ yet retains its iofiufnce« 
I concetYCt that one writing against the 
president, caotaining fifty libellous pas- 
^ftges, if published at the anine time^ cJa 
be b.ut bc^e a^t^ arid if tl^ere be but one 
a£\, therie can be but one prosecution \ 
f f the present indi^loie it had inenitoned 
the title of the book', and Che Yery pa>8i« 
ges re1i'.*d on, b9 p^^rts of tliis bookj^ and 
Oie dec aion of thi» jury a«d this court 
which :s about to be pronomced in ifatt 
case^ m^l^ht be pleaded in haV to any sub*. . 
aeqtTent indi6\ment| for the saiiiQ or aqy 
other pa^isages in the same t>ook. It is 
DO argument to aayi that there will be 
po aubsequcnt pr^osution ; io tin'ies 
like tb^e, it is impbsaibte to pr^diA whsC 
snay be attempted, and if aucb a .prose- 
cution were to tike place, I ahou^ not 
be more surpriseid than 1 am at present. 
If the title of the hook ha.d been inserted 
in thi% in<U£lment, and a aiibsequebt in- 
di6lmenl ^ere to be (truught £'^rward»I 
know that the deferdant wrouki plead in 
bar^ that he had been f%>ri]xer ly convicted 
or formerly acquit ed ; nod the prcdt^:- 
tioo of the recuid alone, would protect 
l^i^n ;. but if thi; title of the book U r.pt 
to be reci'edt the jrccojrd wi.l not be cun- 
clusivei and a second p|eoi>ecuti in. yisy 
, take place ; for iba second indl£\ment, 
<;o.n\pare< with the present t:t--Cord, VKJlf 
contain no ititernal evidence, thai ihc 
^rayerser had been formerly f.icd f>)r 
the same oflfencs, but he tnuU resort to 
(^ral ui^timDny, j^o protc tb^t lljis b^ 
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kad been gif en tc evidence agraii^xt him 
ft s former tritl ; end he might nol be 

sble iy procure vitnesteSt whose lettioio- 
ny would b^ tuflicient to ctubliih this 
point. These are the reasons wbrch in- 
duce me to tbinki that thi^ bock oupfht 
rot to be admitted to go. in evidence to 
(upport the charges in the indi6\inent« 
This prinpiple has a caiQi!dr:p.:bIe opera* 
(ion in qust'vions of a uriaate pr:>pertv. 
lo tn ^^\on pf a debt| if a bond or writ- 
ini; be the ground oi the a£lioa ; if there 
be the tnosL BUiiuie variance between the 
bond or writing slated in the dsclarationi 
^nd that which U adduced in evidence in 
support of it» the partf must aaffer a non^ 
suit* If tbii pnecision and minuie atten- 
tfnn to accuracy be required in actiooa 
i.i property (>etweea man and maf't is it 
rot infinltelf more imporiai^l, that the 
same principles should govern in crlmt- 
luii cases ? If the argu|nent be food in 
one case» it appears to be irresistible and 
emnipo'^nt in tlie other. 

Here jadge Chase requested Mr. Haj 
\o point but ^"^ese parts of the authorities 
referred tp, 01 which he relied to estah- 
jith his do^rine. 

Mr. Haj«*-If the court will have a lit- 
tle palieoce I will S^d the placea. 

Judge Cbaae.^I 'will h^ve a gr(^t 
deal. 

Mr, Hay, — ^Thc authorities I rely pn 
arr^ Hawkins's pica of the crown, page 
and Saliceld's report^ page 66o. 
— In this hh booic it is adjudgedj,^ that 
when sn indid^oient ufes the wofds 
^ fecuftdum tenovem ef effe^tuitf** it binds 
the profecutor to.a litexal recital; apd 
' any the leali variance betW(*en the charge 
in the indi^ment and evidence ofTercd to 
(upport ity is £atal^ The cafe I he^e re- 
' f.T to waa an infor.natibn for a libel : 
*' In which libel were contained divecs 
libellous matters fecundum Unorem et ef^ 
fc^Miti and in fetting forth a fcntence of 
the libel^ it was recited with the word 
Vnor," inftead of the word "not," 
luc the fenfe was not altered thereby ; 
the defendant pleaded not guiltyi and 
this appearing upon evidence, a fpecial 
verdi^ was found, and ihe court held, 
that the wbrd ienor, imports a true copj, 
2nd that' the variance was fatal ; for, 
r.ot," and ** nor," are difi^erent j 
diflferent grammar, and different in fenfe ; 
and Powy's Jufttce held as to the point 
where literal' omiffions. ^c, would be 



< fatal ; that where a letter omitted %f 
changed, makes another word, it Is a 
f^ital variance ; otherwife, where the 
word continues the fame ; and in the 
principal cafe, no man would fwear this ta 
be a literal copy/' 

It appears from well eftablifhed auth«k. 
riiiei, that the words '' in manner and 
form foUowing,'^ do not bind the profe. 

, cutor to recite exactly, hut the word. 
*? tenor^** both fa ftri<5i a technical mean^^ 
ing, that it binds him to a literal copy » 
'rhefe principles certainly apply to the 

. cafe before the court. The wo d& <' tenor 
and cQe^t follpwing,"- are (lated, and the 
evidence is variant^ 

Here jqrige Chafe interrupted Mr, Hay, 
and fpol^c to this ^ffedl : You are certainly 
midaken in your ftatement of the law, as 
applied to the cafe now before the court, 
In'che cafes you mention, there is really a 
variance between the indidlmenl and the 

-evidence. Your objed^ion ia, that there is 
a variance between the thing charged in 
the indi^ment and the writing offered In 
^vid^nce. — But this cafe is very difflrent ; 
there is pq variance : To afcertain this 
point]^ I will ftate the indi^ment, and 
compare it w^th the law on which the 

' profccution is founded^ 1 he indidtmen( 
charges, that the traverfer, ^^ malicioudy 
intending to defame the prefiJent of the 
Uoited States, and to bring him intA 
contempt and difrepute, and to excite the 
hatred of the goo4 people of the United 
States,- againU him, did wickedly and 
malicioufly write,^ print, utter and publi.h 
a falfe, fcandalous and malicious writing, 
againfl the preftdent of the L'nttcd Stares, 
of the tenor and effefl fallowing, that is 
to fay : •* The reign of Mr. Adams has 
hitherto been one continued tempeft, &c«" 
Now what is the law I The af^ of con- 
grcfs provides among other things that, 
*• li anj' perfonfliall write, printi^ utter 
or pubilifh, or (hall caufe or procure to 
be written, pjinted, uttered or publiQied, 
any falfe, fcandalous and malicious writ- 
ing or writings, againd the governmeat i^ 
or either houfe of the congrcfs, or th« 
prefident cf the United States,^ wi:h 
intent to defame the fjfiid government, or 
either houfe of congrcfs', or the faid 
prefident, or to hring them, cr either oa 
any of them, into contempt cr difrepute,, 
or to excite againfl them, the hatr<:ii of 
the good people of the United Sraics^ 
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^ the ruins of confidence dnJfrienANp 
^ td extingvish the cniy htam of hap* 
**pinessj that glimmers through the 
^^dari and despicabk farce oj <//?/' 
)Rtxt the president \% represented in bit 
private chftraflePy as disscUitif; all the 
bonds of social afTcdlioDy as fonirtitit)^ 
discoid* and excitini; diifererces be- 
tween brctber 8c brother h fatbWr & sen* 
Is this true ? what evidence is there of its 
truth ? I{ not truei wii|i what intention 
has he published it ? was it not to tx^ 
cite the contempt aiKl hatred of the peo- 
ple again&t hifti f His cbj'e6l cinnot be 
misunderstood. Take the who!eof this 
libel tcgether i and ydu cannot hi6<titatb 
to 8ar> that it is hlsri Scandalous and 
malxious. 

" The conirivcY of this piete hdil 
^^ been suddenly converted^ as he said 
^^ to the presidential system^ that is ^ a 
*^ French war\ an /inericah novy^ a 
*' lar^e standing army^ an additionnl 
•* load of taxes and all the other symp'- 
^* toms and consequences of debt and 
>* despotism." in a political point «f view 
ever 7 person has a right to discusri fut'f 
and fairly^ the condodi of the govern* 
tnen'> and to ttate candi^lf* supposed 
grievances. If in this part K>f the psper« 
the terros were U6ed» for these consticu- 
tiorM and just purposeSf they could not 
be ibellcusk These terms admit of d f- 
jferent confitru6\ion«3^-ibe3r msf or may 
Hot be libe!loup^ but there is net a single 
sentence which is not libelltou^^ as used 
here* Hear the system of the prfcsidfcnt 
is represented to consist of the most o^ 
dious and detestable measures^ '* a 
french waYf an Americannavy^ q load 
tl/ grievous taxes^ and a large standing 
ttrmy^ ' It is unnecessary to enquire in- 
to the general propriety or itn|;>ropriety 
6f such mcasoreit because the bock is 
evidently em tted with t malicicus in'or** 
tion. If you were to think his words weVe 
true.butpiiblished with a malicious inten- 
tion to defame^ you could n6t txcQ?piite 
him ; the ccnclusicn cf his climsx ren- 
ders a Itoiscoccepiion cf his meaning fm- 
posa;b!e ; '* and all other consequences 
•fdtbt and dtspotism,^^ , After such ex* 
plicitly malignant termsyvou cannot hrsl* 
tare to asy, that te »« guilr— '^ »• ttpre- 
Bentcd to yoU| that he w'.ll tax snd tip- 
^)>resi for^ and exercise daspot*C| fy- 
Nnnlctl powtrs ever yG\i. 



Arc tiiefe term's uted witli" ahy blfe* 
intention, than what is dated in the iii^ 
dt^ment ? 

The rtfcxt pArt of the libel it— ^* The 
*• same system of p^rsicution hats beeh 
" extended till &otr the coiktinent: every 
** person h'otding an ofice, must either 
*• quit it br think and vote eidctly vfith 
** Mr. /dams," This you tannot bfliev* 
Unlefs itrefra^able teftiriiony be produced 
to you. Here is art attempt lo dravr the 
Confidence of the p<rople from the fiipl-em;^ 
oiagifbate^^if in the difcliargc of bii 
public duties, he (hould call fo*- the co- 
operation of a man of ulehts and virtue, 
iht aiitwcf would be, every perfon who 
^olds art office undei" you, vaM be kept 
tied downi precluded frbiti the Tree cxer- 
tife of hit own judgment- 6r miid quit his 
office : would not ihcfe won?s be in the 
DioutU or every individu-l who believed 
this libel ? Can a more Wicktd ihtentioii 
exi(>> thaii what this publication proceed- 
ed from ? Here is fallhood^ herb ts fcan- 
^ai, hciie is malice, you cannot hefitite to 
fay, he 's guilty. . , , 

** Adam% and WaihingteH-^ htn^ si/rtt 
<» been shafittg a feries af thefe paperi^ 
" jobbers into judgii and ambatUidorr^ a\ 
*' tbeir njbhole tokragt Ihts in nvAnt rf sbame\ 
" theje paltroom\ wirbont risking a mmnij 
»' and infetrtgible defence •f tbeir owm 
** megfurti^ ratfe an affeded yelp again A 
'« ibe French Difeaory ; as if any 'corrupt 
>< tiQn could be m^re 'venalf more noUrious^ 
<» more execrated ti^an tkeSroiv^/' 

You Will fee gent)en>&n, when you re- 
t'rei that there is abundance of libelioua 
matter in this part of the paper. Ceuld 
you admit that the parts iVpairately coii- 
fidertd were not libellour^ yet when take li 
together^ you mull conclude thfem to be 
fallV, fcandalous and malicious^a moil 
malignart and groundlfcfs tharge. The 
thought of fuch words ai thete^ muii 
excite indignant aftoni(hmtnt| that the 
individual w^o wro e them, was permitted 
to keep his foot en this landt 

" 7h€ object to/iA Hi^. Adami was^ td 
" recommend a French wdr professed j fv^ 
'« the sake of s^ppbrtin^ Amtrican com- 
'* merest but in reality y fir the sake of 
*^ yoking us into an alliance vfhh the 
' « British TyranU'* There il not a, firtglb 
charge that is not falfei This two-fold 
charge is doubly malicious. This is 
certainly a libcl^ onlcfs he can prove the 
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ytMir chief magiftttflc cmi t(i in « matu this repreftnution i$ intended to roake 

t jDtr To hoftile to hU own eouniry ? it it impreffion on thofe tvbo have not (h& 

not necei&ry for ne Vo S^f^wt^ ibef means of information. It ii itot in thb 

«mft /rw/the fa^ti ♦erk it fneiiil|kMloc jibwrfcf of thbfe who knbw the fallacy djf 

on me to adduce proofs I ifhoufd tell fod thia charge, ro go all ov^er the continent 

of the ekertfooa dfthe p'refidenk to makia ti» dif^^rove it k but jt h ftlf^evtdentf^ 

peace with ftanct — I fhotiM tell yooi — falfe j do yoa not believe it to be f o ; IF 

that be attempted negociarion after nego; it be not true, lay your hands on ycufc 

ciatiob. For What t>arpofe did be re* hbartsi aifid yoo muft find it to be ifcaitUa. 

peatediy endeavor to cffe^ 1 rtconcitia* fous and maliciouii 
Wotil Do ads like thofe mark an InteH* l^ ^ -tt l -; r •• 

tion and deOgn fo make war with Franci ) ., ' ^* y^'" '*^ f ^.^% '^''^f '^-f 
Can yoo belief c that he waa golhg to ''«''» '«W'«Vf *^^. W^ lc<w<en free. 
koakewaK not for the prdfeffed porpoft,- ./f« .t*'''*?^^» bet-wUHjaradue and 
but for another ? that yodr prefideot faya t^rdtUony.u 'w:!! ct^^^^ bei^ec. the 
one thing and does another? that he f 5* '^^♦. ,^f' ^"7''/ aud re^erud M 
WtHild betray t^e interefta of hit own 'bupnnapUu and Uf man 'i^b ,e ^^ 

cb«ntry; to promote thofe of anocWR ? t^''''!^^i\''''^f^^^^^^ 

Your own mindi mull fell yoli, gentl^l ^^man H^lme prcdta^onr, t,h th.ie of r en^ 
men, that this chargfe ii falfe and mnlicil 2' tT/"' r.Wr/<^ ,«/. /.,;/.r,v 
ims. the paper th?n proceeds-." iVhlU ff ?*'//^^«^ W«r /^^r man, 'whose 
» mcb kuwihelofihteg^aln^t ^fe///i (fiht ^/' " unip.md hj a enme, and that 

••;« a*;^«r, ajk Mr. Adams, nubeibe. h 'l^^^^^ rf ^^t p^^, f tej^dUu Conn,^^^^^ 

•* /• /ftf /w//rw and 1nms€lf, h, ptrb'aps, ibe V J^*n S^m*. 
•^ m^t dttetiedcharaStr in tte iWHtintki f'^ ^ "> 

^ . / l.a« f^Of ^^at i»c yobr feettngi. at 

' 'tliil fenreiiee divid'el itifelf mtd ;, Hie recital of this itroeious charge f< Fof 

^tts, a pofition is laid dowii circuitotofly my part, I lay dbwn the book io difguft* 

and not dircAly, or affirmrively '; but it Ho<V fwollen and pompous his lahgUage^ 

fttoounts to an afiirmaclvit declaration, iH recom mending to the ^o[llb an indivt^ 

ihtt the pr^ffident had heaped asyriads dF dual, whoda he thought worthy of theit 

dblfars upon Wilflaol Smitb ; When he confidences but when he brings the prea 

' Ai whetlSer it w:)) jf^roper to htap the fideni before the eyes of tht co'nmurityjf 

ttaoney on Mr.Siisiih. you uuft takk it al what a ^gatt is repiefented f What terma 

an affirdlatioh. WkCn what intention il of reproach, depredation and infamy <ibe# 

this said } To Excite jealoufy, contempt he not apply to him M fViy Ihat thefe arl 

•hd hatted^ againi: the* prl^fidem, by en: circuttiftahcea which mark majicje. II 

deavortng to inculcate a beticfi that the thecondudi of the prefident to wicked a4 

money of the people ta fqoiindered away, to produce perdition to thi people ? Is it 

and tnat they are thereby brought gread^ true^ that the prtfideht hass changed hia 

in dtebt; to as toi«q<iiHt the impofitioK of fentimi^nis? Youaic toprbfume, that th^ 

heavy taxea i this Cannot be rtuej your principles of your prefident are fuch ai 

prefident has not power td. dtffipate yoor become him^ and the fame which fo eniu 

money ; this charge is falfe on the tery nently diftinguiflied him iii the revolu^ 

f»ce of it ; It is malicidoa and icafidalott'sj tlon^ and which led to his prefent elevii. 

ktecaufe made to excite the haired and in. tion ; but here yhu aae told, that he, has 

dtgiiation ^ the people towatda htoi; rcverfed all thofe good principles; Thii 

' tiow is yoar pfe&deitt -painted to ydil f Aft is not pro re j to you — 'it is falfe, and confer 

the moft deteftabie charader oti the conti- qbently malitioui.. Hh hands are rtpfefent* 

fient. What' was the bbje£i of the pob. ed as reeking 'w'tth blood. Here he makei 

iidltion of rhis book, when h repreletits i worfe than a direct charge of murder: (he 

jian of parcj unfnilied reputation $ of an language here ufed Is more tmprdlxve 

teiihimilf *flaoiBl^ efaataAcr> ka tkfc aaot thi&thttetmatBoift apphipviate to expreft 

O 



I ^ t 



t!nf crinie/ Theft #orit lit BMitintd 

so lieu of the proper technical teroity be* 
caofc they are betted calculated to inAamt 
the public' ini( d, and make a deeper im. 
.preifiqn than the word mmr^ffn Yet, this 
ia the rcfpe^able citizen, who has precidi 
ed over our councils I Is thefe any indi» 
Vidual on .the continent, who believes, 
the preiident i| guilty of murder f Let 
not paffion guide the pen when you 
Write the verdidl — if the evidence will 
lirarrant you to fay that the fupreme ma- 
giftrate is a huordereri yoli will find the 
fraverfer tiot guilty, 1 havii not called 
youj recollection to what was not neceifa. 
iy — the falfe ftateroents, and uncandtd re- 
brefentation^y relat ve to the failor allud. 
ed to. I have referred to your own 
hearts fot thtfalf^hood of this part of tfte 
libel ; and bbing untrue, and publilhed 
from no motive which Can be Juftlfied, it 
is malicious, and within the words of the 
indi^menti 

*'Mn Addms bat 9nij c^mpUfeJ th^ 
^* scene ofignoMsny^ miibicb Mr* tVeabtn^'" 
*« ton began." 

I will not call to yoiir recdileAion. that 
Btghly revered name — I thought that 
there was not an individual on the tonli* 
neot, who would fpeak of the immacoIatA 
porityj ahd whifc robed hooefty of thU 
great chatadti^ri iu terms of the jeaft dif. 
refped« Yet this man charges Wafbing. 
to with hairing commenced^ and our pre* 
dent with having completed^* fcenel of 
Ignominy ( — Scenes of ignominy, which 
IVaQiington Was hot only engag«Kl in him* 
fe{fi but aflbciated others with him !-«i 
Thif is falfe, d^famatoiry and malicious; 

* The next part of his book, which I 
(hall aniitiadvert on^ is in thefe wbrds-^ 
'•• Tbli last frefidentiai felony ^ nvilt he 
*• burteihy Congfess^ in tBe ^ame irimlnot 
** silencti At its fredecejort," 

As your prelideht has been reprefented 
tb the wo'rld as a, murderer, he is her^ 
iield up as felon ; as a perfon who has 
committed theft oh the public; I will not 
make a iihgle remark on this charge. I 
iubmit it to you^ whether it be Irue or 
liot ; and whether it he not malicious, 
ind Within the tecmk of tbb iodide 
inentfc — 

. ^ere again is the height of defamationi 
l^ Tbai/sremoji in ivbatepet is detefiabU^ 



Mn iikm fiSk^nixU/f» t$ tw4 ^j^itfti't 

f4fmhitUw^ He miMif n pHfeJfed anftocraU 
Ht b^dpr^^udfaitbfmlandJemxiceabU to the 
Briittb iwtef^Jt:' The words «*profcffed 
ariftpcrat" were ibenti^ed and'obferved 
Qpoh by the defehdant's counOel ; but it ia 
an cxpreiJion Which admits of nothing, be« 
]»g proved ^' ariftocrat" is a term extreme* 
]y Tague^ and is indefinite as any lai^uage' 
c«i be& If ufed by a eoliegian in hia f:^6^ 
fet» According to the prill ine meaning of the 
original greeh'^ he would fay^ that an arif- 
tocr^tical governipent Was the beft govern* 
ment in the wor^l^— he would fiAy, that it 
was the governmetit of the t)eit men; '* A* 
rifio's" mean, in the oHginal^ the b^Jf^ hii 
definition of an ar'iftocral would naturally 
be the beft man ; whofe ideas on thefuhjedt, 
of government were the mod correct iThis^ 
firs^ would be the onderftanding oJF hinl 
who had no tntercourfe wi h the world* 
But when you go abroad into the world, 
you find di£Ferent conftruAions ; fome who 
confidcr it ac ording to the original mean- 
iiig, the heft governirent^ and that to call 
any man an '* ariftp rat>" is no llander | 
others, who think it oppre(}«ve and tyraiu 
nical — the government of the few over the 
many. When there is fuch a diverfity of 
conftru(ftion, every attempt to explain it 
would be- inefieftual. . To af^ertain whe* 
ther it be libellous or nOt^ yoo muft 
inooire intd the intention of the author 
«— if you cod!d believe that i( was ufed 
fiiirly aa a there term of candid defcr^* 
tion, you would fay that heisnotguiU 
ty of a libel ; but when you fee. that it ia 
here ofed with wicked intentioni though 
vague in its meanings you rouft think it 
falfei fcandalous and i|iaUcioiis, for as it ia 
with a view to excite the contempt ahd ha* 
tred of the people towards the ''refidenti 
it mult be libetlous. If the tt-uth were 
attempted to be proved that he was really 
an mriftot'iat^ you might entertain a di#er- 
ent opinion from him, and draw a different 
conelufion» when you come to read the foU 
lowing words, they (hew his intentiorf to 
be, to excite the contempt and hatred ot 
the people : ^ « tbat he prmued proieeahli 
to the Brttiib interest^" . meaning that he 
h^id done every thing he could to injure 
the intereft of his own couhtry, to promote 
that of a toreigntiition. His repetition 
of the charge Ihews malice; feveralciiarga 
ea go to his private charadec, but thi< 
goea to his public charader wAf* GeoilM 
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rifaii iiiay\rdt^3f/thit « dflkA!oce*of opi'x 

pton exifts among tfll Yhe citizent of the 

pnited .Mates ; if thef vrerefftir argamentf • 

4edudion neceflf^iiy fotlowtng jo^ premi. 

fc9f a- candid dif offion of principlcsi they 

could not he the fobjeit of ihi» indtftment ; 

bat.wh^n it h pot ^r n aucnflpi^d toQK\^ 

Uny ncctffary deduction, apy faira^d ^a^i^ 

4%d concliifion from pfemif § clearly eftab* 

liih«d| (aq thjpfe teems be ufed with any 

Other intent tb^n toexoire the indignation 

of t)|'e people tOHT^sd^ the fuprr me inagiCc 

tratCi and to withdraw their confidence 

from him ? It'ts therefore f^/e and ipalici* 

bus. ^^ fhut luf fee the ^env'tne ckaraSer 

if thf hnfiient ^*wkeM hut in a fecondqry 

Jtaii^k if cenjured the funi'tngfyfttm — njohej^ 

mt ihe'head of affairs be re*verjes all his foX" 

mer principles. He exerts himfelfto pluvge 

its country into the fSlfOst expensi^te and ^j" 

90HS establijhmentt. In the tnjoo first fears 

4f his prefidencyy he has CQntrt*ved pretences 

to double the annual expenje of government by 

m/ele/s Jieets^^ armlet^ sinecures^ and jobs of 

every pcf^ble defcription," Here 19 an ac* 

cufation the troth or falfehood of which 

iqay be dctermincdby thef xprcffioiif them.' 

felVcs. I (hall abide by them. I alk you 

if irbe poflible for the Prefident to contrive 

pretence^ to doable, or even incrrafc the 

^xpenfe of government. ^ Has he the yirhole 

^nd entire con rol of the governmeni 2 

Are there not two branches of the legif. 

larure who have uncontrolUble power 

over all expenditures and appropriations f 

|s he not bound to ex ciite when the le^ 

giaiative authority has dire«)ed ? C-an 

any appropriation be made bu^ according 

to an ex.fting law i This attempt to ^x\m 



imtfi war witii fVftlM. The tiitbor mij 
have had \n his mindi when writin ; 
)>ooiC| tbat the fendinef ainbafsadors to I 
ris, to negociate a pAce, night count 
ad his misrrpresentations, aii4 prevc 
any belief in his a&ser(tons ; t^a: the P 
^ d nt vriflied to plunge his ^puntry tr 
a war with that count y UnJcr ^his * 
prebensioni fearful that this enibai 
would i>^ve a gqqd e(!e£i, and would c 
ftroy.tl^ credit ol h|s charges, he f.i 
that noth ng was intended hy ^t, but m 
chitf ; nor docs he* introduce the Pre 
drnt by hjmfelff but unites with hi 
thofe w^o concurred with him inopinii 
whim i'.e malignantly calls, by the C( 
temptious epithpt, " British faction 
Tak>' all into cooiiderattan, his many, 
fertions thit the President wt^lnfd a w 
vtiih France -^h\i endeavors to impute 
mischievous defign to the Presideni, in I 
att^mj>ts at negociation^ and you will u 
theni as cqntradiciory a> they are m.alr^ 
lent. If thofe ei^piessions be tfue, t/u 
mud be f^lfe ; if be were 4esirous tQ 
yolve his country in war with France^ 
would not attempt to fend ministers 
peace t if he fenc ministers of peace 
re^oncil all diflfereucps with that cnnnci 
be could not have been denrous to eo 
Y^ar with it* Can yoij believe the insir 
ation, that the President was insince>^ 
Cai) you believe that they werf fent t^e 
for mischief? */n that paper ^ with att \ 
cowardly indolence arisifig frpm l\is ^ 
surunce of personal safety »** In feve 
parts of this boo^, the Pr sidnt is rep 
icrnted as achampi'>n| hut he e it \% asse 
ed by a neccfsary implication, that at t 
approach of danger, he is a coward, T'^< 



minate the executive branch of the go^ ,. ^. • ^ ^. - ^ . 

Ternment, for exercifing powpr, which are many con raiiaions of tht,^^^^^^ 

y«, well know, itf:ould^npt exercife be- ^^^^^ . Whether this be falfe or tn 

Lofe it exclusively belongs to the legi,. ^^^^^ »; P^«°/ ^^ l^\ ^^«;^ ^fl' V^ 

kture, it falfe, fcandaloas and nialiciooi. ""^ith all the fury hut wthm^^^^^ 

«f 4r sending these ambassadors to Paris f'^'^J^ or fubUmty of Homefs AchilUs, / 

Mr. Mams ani his firitish fiicpion. dp. ^ary headed tnctmdiary this hbrUev 

signed ta do packing ha mischief.''^ the govenor ^f Vrginia^ b.arvk oMt 

Thefe are expressioos of malignity s they flr»w, then to arm9 / it wa^s floating i 

Mtt ufed as terms of contempt, Thefe on the same bladder ofpopukurity^t th 

words u^en fepanytely an^ HpcoDoedt^d Mr. Adams threatened fo metke this { 

wi h atty father part of the book, might jty, the centrici\l point of a bonftrt 

iiot.be IKielloiis ; but ifhep considered. No language can be ftrongcf thaQ this 

with what he fays in fey,eral other pafta- be reprefenta tb«; Pretideot to be of 

ge4i it is c^rt^ioly libellous. Id fe- malignant a hearty thtit be woild fet t 

Wral parts of this boo)c, the President is match to his' happy country and confui 

endeavored to.be held up to the view of it. Theie extremely ftrong harfli ten 

i^ ^pld' at largci as dcsirovi ta %xk\%x ^ire.vtfedj wiU^nt i^n^ praiof V^ (up^ 



and mftViciAusK I Idiow not what c%|i he ed « mardf rer^ traitor, (rlon^ fnceiidt<Mr3F:| 

fo ) and will clafe ibe boak tnd l]pe^ no but tU peo^pk vmfk b^ toM in ftronf 

iBort:. trrmt that he it wantonly dtffipatin|; 

Again, tbepiaurtit attf m^tM to be thejr funds ^.ad t^t all hi. aOt w. «ai 

licightened. •« Reader dosi thpuemy of wfamy a?d wukedtifcii t 

IfAof unfottunote old man, with hik *^ ¥or ahhM^h 3if. Aiatif^ mrfe «* 

twenty fv^ thoumnd aojUars a tfietir : i$Ake d treatf ^th France^ yH guch * 

With :hc fittty ffarade of his birth day, ihe grossmen bf his prejudUt, ands^. 

XOf^ the importance of hit name, 9ticJk' ir^^^the^iolenc9dfhispa»ionf thH. 

Inz in everu otktr page of thf statute ^^ *'"* adrnM^^POttoh, AmerkU ia^MJf 

M Alas i he ifnoi an object of ^ in^onsiMnidan^/ofa ^^cjmdipiatrsir^ 

envyt hut of compasMJon and horror !. y confefs tb*t when the period of j^ 

^ith Cqnnecti^ut^ mors than halfunde* new ele^lion arrival^ eve y cit «e;i hM i^ 

ctved; with Pennnyhan/a disgwtted; right to withdraw bit Totr from the es« 

tell the 



with VttgimqL afarmedy with KpUuciyi %nmg chief magiflrate. and to tel 
holding aim in deSance^^ having re- world. « / mifi gtvs mjf cpnjidsn 



ee to 



mnaiced all hS* origtnal ptinciplesf md *n.o^fc«rr." But thw right does noj i^r. 

effrantrdaU kit howt tr/foda. h* can- !*«« W™ »» ti^a^uce »nd def.me thf perfoi 

h*teHj0uUu.tmii »lim^>tVM <^ inno. WW ioofiice. Her? > he twtrfer br 

w«cc ". He thaccnnot enjoy tT« «•«? «p efeiiting the 1»ref. dent a. • man of. 

jtomAer, o/mttocepfe n^uit bi hit-dfred by. f"** g,~P pr'jud.ce, "n^ Potent naffipfff. 

gu.lt. .nd cannit therefore be envied ; if <»y» ^ »>>« «"««»• <>f t^e UmtedSute.^ 

tndecd Ik; were to ^ntinue under this ' 4° "<\^ "^^ f"*^^ »'« Pfcfent president, for 

charge. \^ yonr ye dift, he could not be J* •f "^'^-'^f X«» » "•'• , Xf » c""""'. 

^vied : buiof thtfe qja nolent and in- f»r «•»« thu i, true therefore .t mull be. 

^r?or..ui» 9hargei vhere is no: the fli^tett ¥^!^ fc»n.daloii^ v>d mlic.oiis.^ 

jproof. What then ?an be more mal.ci- ^ ppj^^^ ^ cMtf magistrate m. A«<H 

6us than ihi* accufation. wh cb drfcr.bet .^ ^;, sfifech^i and in his new*paper»; 

bini » covered with ^o I: i " /t « A<i«>j; f„„„<„,/^ revlUng f^rance. ' Ar <»i< 

^Or JU^, Ar<:*, i;m«jr « «*7/ «. /cr A,, ; ^^ „^« ^,;^ ,^ ^^ ^;j 

ibtf»/rif, tAdt A<^ hath asserted an y»- ,^ ^ •,£ a 't^^z .-.:.- ^i;**J»l 

• h * • ' ' ''' tp pejce With her* Take your £hoice 

L '-.*.* I. J <• f ^*^^ between. Adams ivr^r and oegg^m^ 

Th^ ^^fid^at IS reprefented as ^ feloi^ ' . and\eJF€rs(in^ peace qnd c^^e^ 

If nmrderec^ ;\ tra»tor, and aix iiT^Ccndiary 5 J?L-j. « '^^•r * " ' ' -T * 

jjut not contented with in^puting to hiin v-^^" 

^bis acca.mulatioin of crimes « he makes \ h^v« told yon^ and ^^^^ wpfat, tbtti 

biin a 'finifced>haraa<Lr» and calls him a »t it the pecabar privilege of nrtfry citiaei^ 

\iar. If it daa<Jcr"or no^t to^ call Mm a o^ this;lv»ppY country to phice ^onadence 

thiet',^ murdtrcr^ inceQ.4i4ry, and liar? in whom he pleafei, and at the conftita* 

He bat no't proved that the Prefident de. ^pn •* P«r»<>^« ^^ making new eleaiooty 

fervet any of th«-fe epithets. Is not this ^ withdraw hb confidence from, a forincr 

flandcr malicious? ' Can it be ^thcrwifc ? reprefentatiye, an^ pUce his truft ia 

Your verd;a the;cfpcc iufl fee, th*t te another; and even exp^tateoa the fir*' 

i| guil-tv/ W tiies of the new candidate ; bat this doea 

, ' ' . , ^ , ^ opt warranjt bim to v liHy, revile arfd ak-- 

V In thif. midst of., such a scene, of pro^ fe„^ another individual, who is a candi. 

Jigacjf^ qtid of usury, the PrtsidpU has ^^^ (.anno^ ^ goo* th.iag be fiiid o|f 

Ursisud as tong. as he durst^ in, making ^^^ mdividual, witfaoat faying black and 

its utmost efforts for, pn^/fing a Frencjk damnable tbingt of an|?ther ? \t it necef. 

VJ^' ibryi in order to' recommend one man, tft 

HfTt h t po^LtWc repe^tion, of what the presidential office, tKat you Oiould 

was before. ^>roniifed« Here is an afBrmk* chacg^e another^ with bricking on hit coim- 

tive declaration of what was before tall- try war and beggary f The Wiiole forma 

auHted I^e taket vail paiot to vtliiy the a perfea 6haia af oialkei iaHcliMyl i^vfc 




Y4ie ^UATMr fN* <1k ' Vnitbi States tttprney Ibr tlie UsUted Stutj^ had, iqi 

liayipflr pAneiuded the counfel tor the opening the caufe, stated t^e purpofe fgr 

ftwffcT Hitrodpced col J hn • avlor (of which be introdsiced t^ wicntffc^* 
Carofiiic county) as » witnel^ 'ai^d he was j„j^ ^.^afc, haYinr rwivc4 A sUiO* 

fwora.huiat th.- moment the oith waa „ent of the queatmns aoeanttv he put* 

pdminidrred. the judne c.« d on tt»em ^nd whch were propounded by Mr Ni^ 

tnd dcsrrd to ktto^ wh t they mtendc* ^^olas, <iecl;ired colqael rAylor's evidrnof 

10 prove hy t ;e *'ipieis ^ b^- in^mitfble No evidence fai4 

The-K anfwered that they intrnded to ^^^ w<*ff« " admiffible, thn do^a not g» 

examine CO . Tdvior, to ^ntovc that he tojosrify the whole charge.Thc charge y«* 

had avowed priiiciples in his prcfcnce oican to justiy 4»y thiS witneC*, « 1 uji# 
which >T4ifi-/ Mr. < j 
that the Pr(;<tdeni was 



Fniiciples ^ ^ j i- « j 

w„,w. .«...,. Mr. < allrnder! In laying d^r^tand you is, that t^c PKCudent is » 

^„ jihocvat— that prote^ea i*ri8tocr«;.-rand that he haiprov^ 

he had yoxi agaiprt ibe frouct^ra ion ed ferificeable to th^ Britiib interest. Ywi 



.—^. ibc irqucttra'ioi^ 
Uw, and the rcfolut:oiu coocernini( the inost prove both thefc poiflta. or yoaprof^ 
jufpciision pf 'com.'^rcial intjrcou.fe nothing Now aa you do not attcaipt lo 
Vith Great Britain ; hy which he dcfeatl P~^c «^« ^hole #f one (peciftc charge, 
td every effort of thofc who were in favor ^M^ only ^ part ot it. your evidence canr 
•f thofe beoeficii^I wdafurcs, which were »•» ^ received-- this is the taw, both in 

f ivi I and criminal cafei-'-be vbo }ttsti6e«j 
muat justify an entire charge or elfe ht^ 
defence dors not amouni^ to a justification 



well calculated \o pfon|ote thp k^appiiK^fs 
t£ their couiitr]^. 



The judge demanded a (iatenieat in 
frriting, of the queOioas intended to bfi 

pat to the sf itne^. 

•  * 

Mr, NiclioU* ren^arked, that thf tn^- 
yerferwas at leaft entitled to every tndttl- 



in la^r. You have not proved the troth of 
any p'^cticular charge though in order t^ 
excofe ity you iriusi prove the whole-^to 
prove the truth ok a V^^ only, ts not 
proving what is material. Th^. attorney 

wcncrw.. «.c*,,enm.eauicvcr^,„am. ^^ fc^ tq prove \A% ndiamcnt. Ht 

tence, wh cli had been fhewn to tl« at- ira;ex..ibited his oral and written teitimo. 
V>mey fqr the United States— «that this 
^requisition had ubt beep made of the at. 
torney, wlien be introduced witneffes on 



py to prove it. The traverfer excufea. 
him (elf from th^ imputed guilt, by averA 



behalf of tlte Unseed States, ^or was it 
^ccordin{|[ to the pira5)rce df the ihite 
Courts— that he wifhed the witnefs tq 
bate all he knew, that would apply to the 
defence of* his client*— th^t ^e did not 
know what the witnela would precifely 

(rove, but that if the court insifted upon 
^t he would h^mifh a flatement of the 
^ueftions, whicii he (hould firi) propoundg^ 
ittt requested that he might not be con- 
sidered as confined in the e^smtnatioti of 
the witness, to the questions' fo stated. 

Judge Cba(e« It is right to, static the 



nnj$ that fart of fooie of the charges ia 
true. Is this evidence proper* vfhcn the 
wMc, char^ is in iflfue. If it be, the 
f roof of a very trivial part of an in^rv- 
Ant indi6(ment| would excufe .IVom thie 
Vhole ; bat I pronouoce the law to be 
other wife, and take .the rcfponiibility or 
iny&lf, and riik vny charader on it* It 
may be faidei tbit this vfiU preclude tb& 
party fron\ .the privilege of his testimony, 
iut thiB wiUdniyt be a misrefiretentation^ 

& precludes him from no legal henefiz. 
y country has made me a judge, and 
you must be governed now, by my opinion, 



laestions tnCeoded to be propounded lei though I may be mistaken ; but if I am 



witnefisf* in aA cafe^ •and the wai«D is 

tytremrly plaii^« Jursea are only to hear 

legal evidence, aiid she court are the Ojiily 

jodgei of what ia or is aot legal ovidenco, 

tofuppoit the iiToe joined betsveto abo 

^parties. To fay that yoc^ will conre6t 

•'improper wavideace, after kt Ihall har^ 

••keen given, is improper, b^cauCe illrgal 

«^tvideace, onoe beards aoav make an uiu 

'^^ iaipreffiovi t and therefore o^hMiot 



f(ot right, it ^ an error ia judgement, 

^ i^wsffjni In. Did foa ever hear Ur. 
^darra* ejcprass any optnioa favorible t9 mo* 
narchy and arisiocrac/ \ aad what wcrs they i 

^weiti4m %d. Did yon ever hear Mr. Adamsi^ 
whilst Vice Pretidant, expgr«aa his disapprcba-. 
tion of the londiug systcaii I 

^vetftoa ^.- Do yea knnw whether Mir 
Adams d d not, in the year i794, voce agiinss 
the sfqneitraticn law, and the b'.ll lor vapend- 
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an4 you can Uate tbe proceedings on the 
record fo as to (hew any error, and i 
fhall be the first nian to grant yon the be- 
ife8t of a new trial by gran ing you a 
writ of error, in the fuprenie cqurt. It 
is on thefc grounds « that I rejeti\ the evi* 
jlence of the gentle niam. 1 he very ^rgOr 
ihent afligned by the young gent'eman, 
who fpojce last; hat convinced my in nd 
that I am right. 1 he oflered testimony 
has DodireA and piPoper application to 
the ilTue—- It would ditceive apd mislead 
the jury ; an argumentative justification 
«f a trivial, unimportant part of a libel, 
^ould be urged before a jury, as a fub- 
•tantial vindication of the whoV* You 
would, by miOeading the jury under fuch 
illegal tf stimo^y* destroy public treaties, 
and public fsi'th ^nd nothing would be 
more unrtrtain th^in law. were fuch ai| 
iilegal cxcufc admitted in courts of law* 

Mr. Nipho^as fuggeated that it m ght 
}>e proper to prove one part of a fpecific^ 
fharge by one witnef^, and another part 
by another, and thereby provp tlis charge* 

J Judge Ghafc, tn anfwcr, repealed fome 
0f his former arguments, and added, that 

I the very argument fuggcsted by the young 
gfentleni»n who fpoke last, convincei] his 
nind, that it would be improper to admit 
the testimony now offered to the court ; 
that to admit evidence^ which went to an 
argumentative. establilHmcnt of the truth 
•f a minute part of the charc^e, by one 
witnef^. and anotherminute part by ana* 
ther wttfiefs, would be irregular and lub- 
rersive of ev«ry priarpiple of law ; that 
It had no relation to \)\t iCTue ; tbat it was a 
popular argumenty Calculated to deceive 
the people ; but very incorrect. 

Here judge Griffin being called up(m 
by judge Chafe to deliver ha opmion on^ 
the question before the court, declared 
{bat he concurred with his brother judge. 

Judge Chafe then «»brerved— thia ta a 
QCW do^rine, nculcated in Virginia. 
You have all along miflaken the law, 
9nd preft your mj^akes on the court* 
The United States muft prove the publi. 
^atioui and the fallacy of it. When 
thefe things are done, you muft prove a 
iofttfication, and this juf^ification muft 
DC entire, and complete, as to any one 
fpccific charge ; a partial juftification is 
^nf dnMjbie, I am happy to find, that 



my brother judg^ Griilln'^ coaetrra with 
me in opinion. 

The .copnfel for the trover fer^ agaiq 
dfi^red to be heard gn the Aibjcitt, 

Mr. Hay fpoke thus. The quefdoQ- 
before the court isy whether this evidence 
goes to prove the truth' of ;he whoU 
charge? The opinion given by the courts 
I undefftand tp be* that evidence c^nno( 
be produced by the travcrrery^ to prove 
the truth of ^ part .of a charge ; but i( 
evidence coo d be adduce<j to prove cha 
whole, then fuch evidence wouid be ad. 
iniflihle. Qne fpccific charge is two-fold ; 
that the prefident is an ariftocr^t ; an^ 
that he proved ferviceable lo the Britiflr 
intereft/ Thcev!dencC| |ve fuppofe, wilj 
fupport this charge, we •»i(h to prove th^ 
(^^th of th^ w^ofe charge if we can,' 
(hough I do not know that it is in oui 
power. The evidence, we have rcafon to 
believei goes firft to prove that he h an 
ariftocraty and fecondly that he ^/V prove 
ferviceable to the B'itifh intereft ; ii thf 
tfdimony iviil in fa^ pr6ve thefe two 
points, whatever m,ay be the opin on of 
the couct, I do not beiitate (o f^y| thar 
in my eftimation, it will fully cxcufl( 
and juftify the travcjfer ; if we caq 
prpvf that t)ie prefident has avowed arifto* 
cratical fentimentf io converfation, and 
that he did in real ty, prov^ faithful and 
ferviceable to the firitifh intereft, th^ 
f raverfer nquft be acquitted of this eharge. 
At to )he firft part, I can prove f>y th^ 
words of Mr« Adams, pubiibe^ by him* 
felf, in his book called a defence of th^ 
Afnertcan conftitutioiis, that he thinka 4 
government of three parts, a king, lordi 
j|n4 commons, the beft in the world, 
Suppofe in addition to this, it could be 
proved, that a law paffed the boufe of 
reprcfentatives of the United States, to 
feqaefter Britiih property. ^ and fappofe 
that one haif the fenate ef the United 
States, were in favor 'of it ; ^nd that the 
policy of paffin^ the law, waa advoeared 
by the heft and vf ifeft men in this councry, 
who have the fame pretenfiona to patriot* 
ifm and virtue, that Mr. Adams has, bat 
that i-8 paffage was ppevented by the ca(l« 
ing vote of Mr. Adams as fpeaker of the 
fenate^ woold not the traverfer be juftifie4 
as to this charge t Would it nee denson. 
ft rate, that he proved ferviceable to iht 
BritiOi iatcreft t By the aafwert tfi t|« 
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jiiii and: tiitd qwftioos, wc txf^ lo prove 
^th tfadc poinist 

Here Mr. Nelfon ohjffled to the in- 
troduai&fl ot fuch teltimonyi Us being 
ahogfetlfer iriadroifliblc ; that gcntlfemcn 

^agh 10 rcflcai that if fuch evidence 
as this W>8 to he rcreivcdi arty other 
teftintt>ny, hdwcver irregular or improper, 

' might aifo be admitted ; and paniciilarl^ 
thauit would be a departure from the 
Ijnivfrfal principiU of Uw^i which required 
the prodikUon of the bcft teftimony, 
i/vhich th<?oatureof every cafe admitted, 
and that the journali and records of con- 
grefs, were the bcft evideii '^ of what 
rota had been given on any fubjjtA dif- 
Cuffed before that bddy« 
Judge Chafe then atidreiTed himfclf to 

,Mr. Nelfon^ thus— Being fery much 

-.'preffed by the young gentlemen, who de- 
fcnd^^he craverferi to adinil thii teilimony, 
I wasi^eottig to recommend to yOu^ to 

*Aent^ thufe qaeftion* to be put to the 
witnefj., though they are certainly irregu. 

Jar. 'J ^i(h you could confent that they 
&oiild be prQpooiidedi 

Mr;-Nclfon declared tfctt he did not fc<fl 
himfclf at liberty to confent to ftfch a 
tlepartdre from legil priociples^ 

Mr. Wirt then rofe and addreffeJ the 
jory— ^He premifed that che fitaation of 
ibe defendant and hti couafel W49 tx* 
imoely cmbarratfing ; that as Mr. Cal- 
lender had been . pfefcntcd, indifted, ar- 
retted and tried* during this termi he 
bad not ^ en able to procure the teftimo* 
By eflenrfal to his defence, nor was his 
ecmftl prepared to defend him ; and he 
tnfinaated that the conduA of the court, 
wu appare0rjy precipitate, io not poft. 
poning. the uial unul the next urm. 

Judge Chafe told him he muft not refleA 
to the court. 



cauics vhbh have confpii^. ib weaken; 
our defence, and it is no doubt right, 
that ^ (hould be prevented, as the coi^rl 
have fo decided i p'ermit me then, gentler 
mei), to pafs on abruptly to the lau*^ 
under which we are fndided/ You wil^ 
find that a material part ot your enqnir^ 
will relate to the powers of a jury ovet 
the fnbje^l committed to ihem^ whethei 
they have the right to deterc^ine the law^ 
as well as the fadi. In Virginia, an a6t 
of the aifcmbly has adopted the coniunoa 
law of England— ^that common law, thcrc^ 
fore, poiTcfles in this Rate all the energy of 
a legiri^tive a£l. By ab iaA of congrcf^^ 
the rules of proceedings in the federal 
courtsj in the feveral ftates; are directed to 
conform to the rules of the dates in which 
fuch court may be in feOton ; by that adt 
of congrefsi it ts therefore protided, that 
the piradtice 6f the eoiirts of Virginia 
{hall be obferved in this court : to afcer. 
tain your power therfrfore^ as a jury; wi 
have only to ref«*r to the common law of 
England, which has been adopted in the 
laws of this ftate, and which defines the 
powers of juries in the ftatecoutta. By 
the tomnson law of England^ jutiet poflefa 
the power of conitdering and deciding 
the law as well as the fadt^ in every cafe 
which R^ay come before theni* 1 have nci 
doubt but i (hall receive the correAion oi 
the court, if I am wrong in ^hefc pofi. 
tionsi If then, a jury in a coutt of the 
fiate would have a tight to decide th^ 
law and the iaA^ fo have you. The 
fedei:ai conftitutioh is the fupreme law of 
the land, and a right to confider the law, 
is a right to confider the conditution : if 
the law of congrefs under which we are in^ 
dialed, be an infraction of the eonftittition, 
it has not the force of a law, and if .V^tl 
were to find the traverfcr guilty, undet 
fuch an adt ^ yoo wotild violate your oaths. 



Here judge Chafe interropted him, add 
fp6ke thus : — Take your feat fin if you 
pleafe. If I underftand you rightly, yoe 
.offer an argument to the petit jury, tocon« 
vince them that the flatute of congrefs, en^ 
titled, '* Ana^i &c«" commonly called 
The lodee, after obferving that hia the fcdition law, is contrary to the coofti^ 
"*- ^ . , . n^i^^ t^ to tion of the United States, and therefore" 

void. Now I tell yon, that this is irre. 
gular and inadmifiible ; it is not competent 
to the jury to decide on this point ; but if 
jott addrefs /ourfelres, gentlemciii to the 



Mr; Wirt explaihed-^that hit objeft 
was not to reflea on the court, but to 
•potogite to the jury, for the weaknefa 
tof a defctice ilrhich he was about to make. 

The judge, after obferving that hit 
apoloj^y ineiuded the very reflcf^ion he 
denied, told him to proceed in his caufe* 



Mr. Wirt. Gentlemen of the jury, I 
tm prevented from explaining to yoa the 
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IWH, iftcy irill wifft |^ac j^tftire hear 
ln)r reafbns you may offert Id (hiw that 
the jurjr hate the right contended for. — 
Since I came idto the cooirxionweatth, liirii 
iierftood that thia quelltori ivouid be ftaru 
tdy mi that the power oF i jdry to deter- 
sninethe validity or nullity of a law^ would 
be uTgtd. 1 have, cher<if6rey deliberately 
«onfidered the fu^je^ and I am ready to 
explain my feafons for concluding that the 
petit jury have not a right to decide on the 
ionftitut onallcy of a law, jind that fuch ii 
power would be exii:emely dangerous. — 
Hear my wordi| t widl the world to know 
ihem, my •pinion it the refuit of maturi^ 
tcfledlion. 

Here be read part df a Idttg opinion, \6 
fliew that the jury had noi the iright con. 
tended for ; after whicb^ he told the coun« 
(el for the ctaverfer^ that be would hear 
with pleafure« any arguments which could 
be urgcd^ to (hew that he wai niiftakeii; 

Mr. Wirt. I (hall ftat* to the court, 
in a few wotds, the r^afonl which have 
induced me to afcribe this right o the jui 
t}\ Thejr ar^ fworn to gite their verdi^ 
according to the evidence, and the law ia 
evidence-*«if the jury have no right to con. 
fider the law, how is it poffible ^or them 
to render a general vefdia ? Suppofe, for 
example, an, indi^ment for murdef — how 
ean the jury pronounce a verdiA of guilt)r 
#t not guilty, if they have not the right 
as well of afcertaining whether tSe fadts 
liave been coalmitted^ as Whether they a. 
iBOont to a breach of law f This dodtriqe 
is too clearly eftabliflied^ to requite the aid 
df aothoritiet. 

Judge t^hafe; No man will deny your 
lgw„we all know that jutUi huyt the 
iight to decide the law^ as well as the fa^ 
^— and the' conftitution is the fupreme law 
0f the land, which controls all laws which 
are repugnant to it; 

Mr. Wirt; Since theii the jury hav> a 
Hg1it to confider the law, and (ince the 
tonftitution is law, the c6nclufion is cer* 
cainly fyllogiftict that the jury have * 
Hght to cofifider the conftitution. 

Judge Chafe, A mok teqmiur^ fir. 

Here Mr* Wirt fat down. 

Mr. Nicholas then addreCfed the court, 
i am fo rottch under the influence of duty> 
thtt tlMogli I ua in ihc fame fiioatton 



#tth the gentT^maii who preiifded 18^ | 
and though the court feem to he impreiTed 
wt^h the opinion, t'ut ^he jurv have no 
right toderermine oh the conftitutioiijilttf 
of an ad of c^tigrcfs, yet arduoos as the 
talk may be, I (h-cH o6rer a few ohfervi. 
^iotis, to (heW liat they Have th?s ri^hc^ 
I intend to defend Ivlr. Cai lender by clis 
eftabliihmeni of two poihis. 

, Firft, that a law; conrrary' fb thS c(Hi« 
ftttution is void ; and f<^condlyi that the 
jury have a ri^' r to rnniider the law and 
the fd^. Firft; it fi*ert{« o beadmiited og 
all hands, that when the legiflature excr« 
cife a f)dwer not given them; by the coik. 
llitutidn, the judtctury will difregard theit 
a^. The fecond point, that the jury^ 
have i right to decide tKe law and the £adt 
appears to me equally clear. In tha 
exercifc of .fh.e power of determi^ 
ing liw and ia^>, a jpry cannot b4 
eoqtroHed bv the coprt«, The ciNtrt have 
a right to inftruA the jury, but the jury 
have a right to a6^ as they thinfc right ; 
and if they fihd contrary tb ihedke^ioBs 
of the court, and to the law of the cafe» 
the couft may fe* afide their v4fdiA and 
^rant a new triaU 

Judge Chafe. Courta do net claim th6 
right of fettlng aiidc the tetdi^ in crtaain* 
al cafes. 

; Mr. Nlicholas. From thia rigfit of Ific 

I jury to confider law and fad in a general 

jveidi6t; it feema to follow,' thtt counfet 

ought to be permitted to addrefs a jury 4ti 

I the conftitutionality of the law in tjueftioa 

I ^hil leads me back ?o my irk pofitioft^ 

that if an ad of congrefl contravene the 

eonftitntiori of the United States, a jorp 

have a right to fay that it ia noil, and that 

they will not give th^.eficacy of a law to 

ah ad which is void in \tU\t % believing 

it to be conirary to the conftitution, they 

tilrillnotconvid any man of a violation of 

it ; if this jury beli^eft that thifedition aA 

is not a law of the land,, Uity cannot fiaid 

the defendant gailty. The oDntfitotiom le« 

cifrea m evc ry mah a ^air aUd impartial tHat 

by jury, in the diftrid where the fad (hall 

have been committed : and to prefervi this 

Tacr^d rit^ht unir()paired» it (fiould nevee 

be interfered with. If ever a precedent 

is eftaHliJhed,' that the court can control 

the jury fo as to prevent them from finding 

a gcikral terdld/ fhctf uD|!oh«tu rights 
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#itWt wVicK vitry tsihttYi^t' it of no Mr. Hay roTe' after Mr« NfcliolJly «6n:^ 
Vaiuc^ will be impairedi if not MoMttly. eluded, and o^jferved, that he was prep4« 



dcOroyed. Jurieiare to decide according 
tto the dictates of conscience and the laws 
of the eoontry^ and to control them would 
endiinger the right of this moft invaiuable 
mode of trial* ' 

I have onderflood that fome reliance 

vocld be placed on two decifiont of. the 

coartsofthis ftate, in which, they deter. 

mined two a As of our legillature to be 

v^conllitutional ; bu( when, vi(t come .to 

jt»4Vne ihefe decifions; f^ey will not au. 

thorife the belief, that the jury, hare not 

iheright I cotitend.for, they only prova 

ijiat.th^ judiciary can declare legiilativc 

a As to be unconftitutional ; ^ they do not 

p0ve that, a jory loay nQt h^ve ,a dia|Ur 

poMxr. — lo the cafe of Ka^nper vs. Ftawv 

\^Q$; they refufed to carry into tffctl a 

l^w which gave the diftrid courts a right 

t(» grant iojunflions in certain cafesf be. 

caufe they thought it unconf^itutional, 

apd that ihe courts ha<)^ 09 power to a^» 

Oiider the law^ ^hat^cafe did not turn on 

a relative view of the power and connec. 

tipn^qf a. court, and jury ; it wa^ a Qucf- 

tion whether tfie courts would exercile , a 

particular jorifdi^ion and carry into cf. 

k£i^ that a6t« as pradifc^ by the judges 

in chancery; but they never deci4ed th^t 

ajury had not a . rigtit tg deternnine on 

tlie coQ^i/utionaiity of a la^w, nor could a 

qaeilioo about this right have ari(cn in 

thufe two cafes ; the court faid that the 

judiciary were not bound to carry into 

effect ap oocooftitotiopal lave. I do not 

djcny the right of the court to^ determine 

^ U^, but 1 deny the right of the 

court to control the jury ; though I have 

not beftoured a very particular attention 

^ this fubjei^, j am perfectly convinced 

that the jury h^ve tlie right I contend 

for ; and confcquently that Qounfel^ have 

fright to addrefs them 00 tl)af fobjcd. 

 * • 

The a^ o^ congrefs to whic{i I have al. 
i;jdcd, appear^ to have given to the jury 
t\x power of deciding on the law and the 
f:A ; and I tfu&%. that when this whole 
qaedion comes into coo fide ration, the 



red to addrefs tbei court on the extent of 
the ^vvers of the jury^ in the cafe al 
l^ar» The arguqnents^ faid he,,; which T 
fliall urge* I ihall addrefs XO, xht cpurt^ 
not withing to be h%»td.bf the jury^. or tp. 
be attended to t»y the numerous auditory 
now pfefent* A que^iod ,of .greai .iuu 
pprtance depends on this deqt^on ; jnu.ch 
of 'the public happinefs> pf the publitj 
peace,. of the public libcrty> depends on 
th^ final. decifion v^htch thall.he pronoun^ 
ced on this fubjedi. I entertained douhtt* 
at firft, but a calm, and difpaffionate en* 
quiry, and the moft temperate re{le6lioO| 
hav^ led me to believe and to'iay^ that 
tjic jury fiayc a right Jo d^rteruijne every^ 
quc^ion which is neqefTary to determine^' 
before fentcpce is pronounced upon, the 
traverfer. I contend that; the jury have 
a right to determine , whet her the lyrir. 
ing charged in the indictment to. be . falfe, 
fcandalous and malicious, be a libel of* 
npt. If this quef^^on .ihouid be decided 
in the afErmative by the court, I fhall en. 
deavar to coavioce the jury, that it is not* 
alibel> becaufe there is no law in Ibrce. 
uncjer the government of the United 
States, which defines what a libel is,, or* 
prcfcribes Rs puniihoient. It is a.n uni. 
vcrfal principle of law, tbat.queilio's of. 
law belong to the court, and that the de« 
qfioa^ o(| iads.belong to /he j^ry. ; but . a 
jarjr, hav^ a right to determine both lav 
find fadi in all cafes. 

.Here jndge Chafe aikcd Mr, H^y, 
whether he meant to extend his propofif 
tiop to civil as well as criminal cafes, .and 
tql4 hiQit that if he did, the law wai • 

clearly otherwife. 

Mr. Hay anfwercd, that he thodghC; 
the propofilioo univrrfaily true^ but it 
was only neceffary for him to prove it to. 
be true in cafes of a criminal nature. 

Judge Chafe again intrrrjpted Mr; 
Hay, and briefly expreiTed hii opinion of 
tiie law. And then Mr. Hjy folded up and 
put away his papers, feemiug to decline 



court will fuffer the cpunfel for the tra. | any further argument. 

Judge Chafe requeftea him to continue 



iia. f 
vcrfer to go 00 to fpcak to thf jory> fub- 1 
j^ to t&e duef)ion of the court. - J 



hts argument, and added«^'^plcare i^ 
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wodiiA^ ifii ^ zihtU Hue jrdii wQl not 
be interrtipcdd hf nc,*' 

Mr* Hay refded to proceed. 

Jodge Chafe obferved, that though he 
tlioughc it his duty to fto|> the. coan(el| 
whca miflakiag the laW| jet hi )ftd ikit 
wish to hurfu^i Aim iittfroper!j ; that 
therb Will iio occafion to be capttoui ; and 
eonclodcd thus, *< a^ ai yoa pleafe, fii*/' 

And after declaring that he wifttcd the 
fentimcnti ahd opinion n^Mch he wM 
aboot to deliver to be pdblifted and known 
to the world, he read an opinion (hewing 
that the jory had not a right to determine 
6n the COntlitOtionility of ah aA of eon. 

After the jodge had pronoonced this 
opinion he explained the ifliie to ihe jury. 
He faid that the faa of publication mtift be 
proved, and it mtift appear to b^ iaife, 
ftandaloas and m'4lictoui; He then ftated 
ihe length of tine in which Mr. Adamt 
iiad been in the psrvice of his cbantry, and 
^he eminent fefttces that he had rendered 
it, and added thit he was extremely happy 
that Callender li^as not a native American; 
The jory then retired^ and after an abfence 
6f about two hours, th^y reCiimed into 
ppxxxt aad prohoonccd a ?erdi£i of GUIL- 
TY- 

i)miid iitirifw irofi^ikamnti h) Mu 

Randolph* 

Q. Did you fee any other eonfoltatioh 
between the judges than you bav6 men. 
isoned \ 

A. I did not obfrrve more. 

Q^ Have you not for a long time been 
tn attorney and alfo a profecuior \ 

A. I have praOiced law for more than 
ixteen years,- anS am profecutor in two 
diftrida^ having criminal jurifdiAidh; 

Q^ What is the mode of proceeding in 
driminai cafes, £ot capiral \ 

A. Nloft of the mirdemeanors which 
are committed in thofediftridsafeafi'aultl 
and batteries* The firft procefs is a 
fummoos, and upon the return of that, if 
the party do«s ^orc appear^ then a capias 
Iftiies. I do not recoiled biit two cafes 
when impriiimment was the punifliment 
end the parties were in court. One of 
ihem was a confpiracy to poifon and the 
hther an attempt to burn a houfe, and both 
4»ere ^nifhcd with fine vA imprifoniheht. 



\^ When the rommow ii ifted, whea 
is it returnable I 

V\. To the next court. 

(^ Have you (ever known an inftanet 
when a party waa ruled to trial at the firft 
term ? 

A. I hair( known ca(Vi of felony tried 
immediately after the prefibtment waa 
found. 

Q;, )^^y^ you known any cafe lefs tbaa 
felony fo tried ? 

A. I neter have. 

Q. Did you hear any oflrr, on the part 
of the court, to poftpone the thai of 
Callender ? 

A. I came into court tt the conclofioa 
tff ihe iaft motion for a continuance^ I 
thefefoie did not hear it. 

Q^ Is it in the power of the court to 
ifltie what procefs they pleafe ? 
^» A» I not only think it th the powers 
^••but I think it the duty of the court, to 
«»iirue what procefs they conceive to be 
^moll pro))er. 

Q^ In thofe two cafes which yoo have 
mentioned, was there any motion to coiw 
tinoe the caufes \ 

A* I do not recoiled that there was. 

Q^ Did the parties appear by cconfel ? 

A. They didi 

Q« In what maimer were they proceeded 
sigainft \ 

A: The on^ was proceeded agairift b^ 
an information ahd the other by iixlift; 
ihent.» 

The court then adjourned. 

^oitDXT, February t8, tSoj;. 

ThJB court being called as ufual, Mr. 
Randolph faid he wished to iroft^xaimtmi 
fViUidm Marshall. 

William Marshall, 

Of Have you ever known an inftaadeof 
a court's adjourniiig for more than fromi 
day to day ? 

A. I have never kno#n the circuit 
court to adjourn longer but once, and that 
was ftom a Tuefday to the Saturday 
following. The gentlemefi of the bat 
were then engaged in the fuperior court 
in Richmond, and the adjournment toolc 
place to accommodate them. I have never 
known an inftance of an adjournment 
taking place and another court being; 
held ift the intermediate time; 
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^efispis hy Mr. Harper. 

We have heard roach of the political 
shairaQers of a n^cDber of genciexnen ;. 
what was the political charafter of Mr, 
NeJfont rhe attorneyi at the time Callen. 
dcr «as tried? 

A. He was oppofed to the thim admin- 
iftration. 

Q^ Have you known inftances where 
the courts have decided, before judge 
Chafe went to Ricbinorid» that the ftate 
laws, did not govern in the iqann^r of 
aflefling the fini; T 

A. There had been two inftanccs of in- 
diAmenc before the trial of Caliendcr, one 
before jud^* U^^W nxi^rxn^ other hti^te 
r^6r vm.*tf»i*9 ^<)d tl^ey both decided that 
the court would aflefs the 6ne« 

Q. In what manner did they mention 
thia ? 

A, The jury were abqpt to be fworn, 
and the ftate law was mffitionedj t>ut 
jud^t' Wilfon iiBoiediatrly declared that \% 
was the province of the court co aQefs the 
fine* Thete was no verdid in this cafe, 
but there waa, in the cafe in which judge 
Iredell prefided, a general verdid of guilty, 
but the judgment was afterwards arrefted 
C^r fooK defect in the indiqi^ent. 

Qt;^ Did the counfel contend for the 
right of the jury to aflfefs the fine ? 

A. The point was mentioned by th^ 
counfel, but was not argued* 

<^ Are yon not prof^cuiior of th^ court 
held in Richmond i 

A. I am* 

Q^ Have you not kn«wn a capiat to 
have iflued, in cafes of mifdeipeanor, and 
the caufe tried at the firit term ? 

A. I recoiled^ a capias once to have 
iflaed ; bat - he caufe was not tf ted at the 
irit term. { have repeatedly tried cafes 
flif rDifdemeapors at the firft tern^» 

(h Did you try any of them when a 
motion was made for a continuante } 

A. Generally when a motion was made 
(nr a continuance I fu^ered if tq take 
place ; but I Dv ver copiidered it a« a 
natter of right. 

(^ Is the court you fpeak of cseated 
by an adl of the Je^iOature 2 

A. It is. 

Q. Do yott recollefl an inftance whece 
% motion was made for a continuapcej and 
yet tbt oafe tried at liie &rft teraf J 



A. I do, it wa$ the cafe of a map^lut 
was prefented for receiving a hoglhead oC 
tobacco oqt of a dray driven by a negro, 
a motion was madf for ^ cpntimiaiice, buf . 
it was refufed, and the jury fined him one 
hundred dollar^, and the cofirt fcot^nrc4 
Lim to be imprifoned for ^tl moQths'. , 

Jamil Wtnthefitr examined hj> Mr. Harper^ 

Q^ Is it rjQt the |radicf; in Mary)an4 
to adjourn courts ) 

A. It has been a conftaot prad^ice ever 
fince I have beep acquainted with the 
courts for them to adjourn to any time 
they thought proper. I wa) a (hort tiipe 
clerk tv the circuit court of Maryland ^ 
1 was afrcrwarda a men^ber o^ the bar, 
and^ ^nce x\\p yejir 1 798, havf^ l^eii 
diftrid judge, and I hare never beard their 
right to adjourn difputed* The fiat^ 
court) of Maty land are ip' the cqqftanc 
pr ^ice of adjourning. 

Q^ t>o (hey try caufet at the adjourned 
courts ? 

A. Certainly they do ; but I hare no 
recofledion of feeing a criqrnai tried a| 
pne of them. 

Q^ Do you not know that judge Chaff 
once adjourped the c(}urt in Maryland an4 
went to hold a court in Delaware ? 

A* I think I recolledi that he once did* 
SljiativH by Mr. AV/. 

Was therle not an adjournment of ihd 
court from May to December I 

A. There waf. 

Sluestion ty ilff . Rnudcfpb. 

Have you ever known any other of the 
judges of the circuit coiiri to do (his, ex- 
cept judge Chiife ? 

A. I donptreoolleft, 

f^lUiam Raivie examined by Mr* ffarffr, 
CL* Is it not the praCiice for the circuit 
courts to adjourn ? 

A. The am rime J recolleQ the fubjea 
to have been diAulFed was when Mr. Jay, 
the then chief juftice, prefided^ bome 
occafion pfoduced a wi^ for an adjouror 
ment. The judges called me up to the 
bench and requefted m^ to examine whe» 
thcr they had the power to do it. I ac. 
cordingly exan^tned the a^ pf coogrefat 
and told the court that in my opinion they 
had a right to adjourn, as the length of 
their ifffion was not limited b^ Jaw, apdj 



c. 
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4>ott the jadges wci<e of the fame opinion, •pficncf, for the attorney to fend ou an 
*rhe next inftance that I remember, wft ^lifidi^ment, and upon its being returned a 
in tV year 179^, when the trials of foment rue bill, a capias is ordered to tflueupoil 
'pf the infor^ents lafted antil 3 or i(. o'clock ^he indidlment. I have had occafion to 
Jn the ihprning and the court did not incct^^makc the point ,^ but the courts haVc unil 
theaext'day. In the year 1804, on rr»jryrverfally determined that under the worda 
potfon, jurfge Waihirigton aajoorned thc^'of the Iliir, *« other proper proccfs.^ 
pourt Irom May until foroc day in July, ^they had the poster to award a capias* 

' '^uesficn fy Mr. Rof>kw/on. ' ' -^Ih the diftrift courts I have known a 
' Was it ntJt contcmpiarc!d to adjourn the^^apias to iffuc »n the firft inftance on arf 
court laft fummer until January ? '^ndf^tm'cnf, ifor anaBa'ult and battery. 

^. It was centcnftpiared, provided the 



fever {ht>uld be in Philadelphia. 

' Mr. Harper, Previous to our examining 
wi^'neiTes 10 prove the pra^irc cfriffuing 
fapi . e^ in Virginia/ 1 Au»ft do juftice 16 
Mr. \ichblas. I ftatcd'^Thdt we (Iv uld be 
fible (O prove that he ordeied a capias in a 
cafe not capital The record which 'I have 
fcceived docs not warrant that portion. 
e will now call Mr. Ed mu Ad I. -Lee to 
mkvr what has Been the practice in that 

fa^t of Virginia, where he prafticcs. '• 



' Q^ Has not the circuit of the ditt/ift 

of Columbia, fitting in Alexandria^^ 

tvhen the laws of Virginia are in force, 

<lcfermine4 tbai^ capias was the proper 
pr^cefs.' ' -  ~ -- - 

•• A. The court did fo d«tt,,„;^. -..-* 
Mr. Mafon, >thc profecutor, h«s um-» 
formly iflucd a capias 'on alHndiOable 
offences, ^ ' 

^Q.. U not a capias the only mode of 
arrcrt in Virginia ?* ' ^ ' 

A. I have never known any other. 

Q^ Where did Mr. Nelfoh, the late at- 
torncy, of the diftrift of Virginia, re.' 

iSde? 
. A. He refided in York county. 



Edmund /. Lee examn^d hy Mr, Harp$r, 
Q^ What is the praftice in Virginia 
with refpe^ to t he i flung ofproccfs I'- -^ . 

» A. I have pta^iced law in Virginia 'Edmund I, Lee cro/s-exam'tned hj Mr. 



for nine years. My pra^ice has beerf 
09nfined to the upper counties 'in that 
fate. 1 have never been public prcfeco- 
toT ; but whenever I have been engaged 
in a criminal cafe, it was on the fide of 
fhe defendant. In ihofe conns, the pr-o- 
cefs in cafes not dapifdl, and where the 
ptrty is not pct)cccded againft by way of 
ifidi^i^nenr) is to iflfue afummons. There 
arc fome offences which are tried foldy 
by the court, without the inter vent it>n 
pfa j'iry, fuch as profane (wearing and 
fabhathbrea Icing. Wheh the grand jury 
presents ant>flreni'e, in 'which the fine does 
not exceed five dollars; a fummons if* 
focfi. There arc fonftc ofRnces which 
may be profecutcd in the diftri6^ courts;' 
where the pcnah]^ docs oqt exceed 20 dol- 
lars, tljerq a fummons iUues. There ar^ 
fdmc proceeded againft by way of infor- 
rnation^ and there a fumoionfc tflues ; but 
in the C9urts in which* I pra^li^e, I have 
rfver known a iummoo$ to iO'ue for the 
|>arty to appear and anfwer to an indl6t* 
^ incnt for any offence. The pra^ice is, 
^ when a perf^n is prefented for an indi^ble 



Randolfthi 

Q^ Did you ever know a capias |o iffue 
upon a prefentment ? 

A. I never did. 

Q^ Af what time is a capias yetuma.^ 
blc? ...... 

A- The next court. 

Q^ Is l>ail deufianded ?^ 

A* It is. 

Q^ H^vc you been much engaged in 
criminal profecutions ? 

A, Only in the county courts. 

Q^ Did you e - er hear of a bench wat. 
rant in Virginia ? * 

A. I never have, 

Q^ Have you ever known 9 man to be 
taken up on a inagiilrats'd warrant and 
held to bail ? ^ ' 

A. I have in cafes of aflault and bar. 
tcry. 

Gunntng Bedford /nvorn and examitfed hy 
' Mr, Harper^ 

Q. Judge Bedford, was y on pn the bench. 
with judge Chafe,;at a ctrcmlrcfitnrt M4.h^< 
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Kew Gaftle, in thi (katt of Delaware, in 
June 1800? 

A. I wasprcfcDt and'fatas one of the 
judges on the ijih aod 28th Of June, 
i8oo>.at the ciccQic court odd at h^w 
Caftle, at which court judge Chafe pre- 
Wed. • ^. - 

Q;^ What' were the clrcumftanccs which 
took" place at the court ? 

A. On the morning of the firft day of 
the court, I believe, I arrived at New 
Ca(lie, about half an hoar before judge 
Chafe. The coor^ met, and the grand 
jury being charged by judge Chafcj re* 
tired to theft room. After being thero 
about half an hour, they returned. J mo 
court, aod being aiked by the clc^k whe- 
ther they had any prcfcntmcnis or bifls of 
indi^menr^they anfwercd in the negative. 
The coart ihcn called upon the attorney/ 
to know whether he had any bufinefs tc^ 
lay before the grand jury, and the reply 
was that he bad none. The grand jury 
then aiked to be diicbargeid. Judge 
Chafe obferved that it was not ufaal :q 
difcharge the jury fo foon, and turning; 
found immediately to roe, he faid, <' Mr.- 
Bedford, what ia yoor ufaal prafiice 
kere, with regarii to difcharging granc^ 
pries." I replied that it depended on 
the bufinefr which they had to do. Judge 
Chafe then addreffed hirofeli to ^he grand 
jury and faid, *vi>gt, gentlemen, I have 
been informed that you have in th^ ftate 
afeditioos printer who is in the cooftaot 
habit of abufing the government. His 
name is*— bat perhaps i may do injyry to 
the man by mentioning his name. JEiavei 
you ever attended to this fubjeft ?" The. 
grand jury anfwered that they had not. 
jadge Chafe obferved that it w«s their 
doty to enquire, as he had given them the 
feditloo law in charge, and if th^re was 
aoy troth in what had been told him it 
was their daty to enquire into it. Judge 
Chafe further obferved, that it was high 
time that thefe feditioos printers (hoold* 
he correded, that the happinefs, honor 
aad profperity of the country depended 
on it. He then a(ked the attorney who. 
tber he could procure a file ol the printer's 
papers. Some perfon at the bar obferved 
tbat he Goold. The jodge then aflced 
Mr. Read whether he wonld look over the 
Ue anAktt bj the: next morning at ten 



o'clock, whether there was jny thing in 
them. Mr. Read replied that he would. 
Judge Chafe then told ihe grand jury thai* 
they moft attend next morning at ten 
o'clock. They complained at not being! 
difc barged and faid- that ft was a bufy 
feafon, but the jadge faid.thMt the bafi^" 
nefs about whjch he* had fpoken was im- 
portant and he could not djfchapge themr 
Other buHnefs was- tiien done and the 
cosrt adjourned.' On our ^way to ouv 
lodgings, I obfsrvcJ to judge Chafc^ 
<*why my ^friend, 1 believe you do not 
know where you are, the people in thia 
place are not well pi^aled wX\h the fedi# 
^tion law." Judge Chafe replied, " my^ 
^ear Bedford, no matter whece we are or w 
^amon? whom we arc^wie mt^d do our duty.'* ^ 
We went into court the next day and the 
grand jury, aftet being Called over retired 
10 their room. In about an homr they re. 
torned and obiVsrved that they had made 
no prefenrment. Judge Chafe thenafkec^ 
the attorney w he the r he had found any 
thing in the file of papers, who replied- 
that he had found nothing except a piece 
a^ainft the judge htmfelf. Judge Chafe 
icplied, << my Ihouldera are broad enoogh 
and I can bear any thing igainft myfelf,' 
but where th^re is a violation of the 
laws, then will I interiere and have the* 
offender punlibed." The grand jury were 
the IX immediately difcharged; 

Q^ Did jodge Chafe fay any thinj 
about a feditious temper being man ifeiti 
in Delaware, among a certain defcripttoik 
of people ? 

A. I have no recollection of anv thinfr. \/ 
. of that kiod. I have turned my attention^ 
to the fubje^ ever fince I faw the depou^ 
tion of Mr. Read, which was taken laft 
winter for the ufe of the houfe of repre- 
fentatives, bat I cannot recoiled^ any 
thing of it. The con verfa tion which 
took place en the day of the tranfa^ioa 
between jcdge Chafe and myfclf, make; 
me believe that I coold, never have heard- 
thofe exprefBons, becaafc|if I had I (hoold 
not have told him that 1 believed he di<l 
not know where he was, becaufe thofe. 
expreflions would have ihewo that he dtd« 
I faw a publication in the << Mirror of the 
Times,'^ (the paper which had been ex« 
amined by the attorney) on the fourth of 
July i8co^ which coataiitcd a ftateonai^ 
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pf the traoTaAion. I tbobglit the h(\t 
were iBuch exa^erated, buc there was 
not one Word in the poblication concern- 
ing the '' redttiooi teipper," which has 
been tirntioned by Mr* R^ad, 

Q^^ Was there any commanding in the 
manner of judge Chafe to the attorney^ ? 
. A. There wat more the ofuai miinner of 
^ court to the piofecutor. 

punjfhig 'Btifori tr^fs'txa^intd hj Mr» 

Rodmej, 
Q^ Was the title of the pape^ mf ntion^ 
ed by judge Chaie ? 

^A* I believe not, I believe it was 

, nientioned by me when the attorney was 

, Kquefled to procure a file of. them. 

Q^ Was not judge Chafe warm ? 

i^* He generally exprefles himfelf \t\ e 

Warm mannefybut I faw nothittg unvfuaAtf: 

hia manner on that day. 



in Delaware, ifhile he coatd tii e?tr^ 
ofiier place ; but this obfervation was nof 
in the language of coapi4int nor was it 
made to mcy but w 29 made by judge Chaf(| 
in a public and in a jocular manner* 

NifhoIaM FqnJjke J^om ^nd exmmined hf 

Mr. Harper. 

Q. Wait you in the circuit court at Neif 
Caiftie in the month of June iSoo, and 
w|)at took placp ? 

A. I attended the circuit court held at 
N^w Caftle on the 27th and aSth o\ June 
iSpo, as one of the bar. i was not pre<cn^ 
the firft day when the court was opened 
b!^"t came in while inc judge was dciiver^p 
iiig a charge to the grand jqrv. After 
this the grand jury retired to thtir cham- 
berj. ihey were there but a little whilf 
wh^n they returned into cour^ I have no 
dtffina recollection pf a quellion being aflcJ 



Q^ Did not an onufoal cofieoutfe of cd them by the clerk, I beiicve I was out 
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jkople attend on the fecond day ? 
A. I believe there was more 

itf^j, -■ • • • • • • 

Q^ Did not judge Chafe a(k whether 
there were not two printers ? 

A* He did when he fiiid that perhaps 
he might do the man an injury* 

Q^ Do you recoiled judge Ciiafe'a ex. 
preffions on that occafiop \ 

A* They were very much in theft 
termS| *' perhaps I am going too ^ar, or 
^ may do the mtin an injury, have you not 
two printers ?" the anfwer was in thf| 
alHrmative* 

Q^ Has it not been the praAice in the 
circuit court of Delaware todifcharge the 
grand jury on the firft day of the lerm 2 

A* (t is the ufual pradlice* < . 

Q^ Did not judge Chafe obfervc when 
fpeaking of the printer, " that if report 
did not belie him he came onder the fed^ 
tion law" ? 

A* I did not hear him fay fo* 

Q^ Did you not hear judge Chafe com* 
plain/hat while he could not get any pripr. 



at that time* I came to the bar while there 
fras a paufe^ when judge Chafr obferved 
that fmce he had come to theftate, he ha4 
been tnfornned that there was a feditiouft 
printer among th^m, ;ind he conceived ic 
his doty to call the attention of the gfaod 
jury to the fubjed^. He appeared to fo^ 
proceeding to ftate the name of the printer 
bqt tie did not, whether he faid th^it it 
might be improjier for him to mention thi 
name, or that he might do the man to* 
j oft ice, I do not remember* He tbe«| 
turned and aiked the attorney whether 
there were not two printers in the ftate; 
f^rho refdicdthat there was* Somecooveff*^ 
tion then enfued : the fqbilance vf ts concern* 
ing an enquiry into the fubjett. The judgtt 
afked the attorney whether he could not 
procure a file of the papers ; but I did noC 
hear him mention the title** Some perfon 
at the bar mentioned where a fi>e oxild 
be procured, and the attorney faid thaf 
he would examine them, by the nex^ 
morning* I then heard fome obfervationi 
atnong the jury ^bout being difcharged# 
er indited in Delaware, that in Virginia and they requefled the court to difcfaargf 
he could not only get them indi^Ud but /hem* Some of them itated that thef 
ctmvi^ed and puniOied ? nrere farmers and that it waaa boCy feafon* 

A. I do not recoiled^ to have heard any /judge Chafe faid that the bufinefs l^ 
filch expreflions. I have fome tmpreflion | which he had called their attention was of 
on my mind of hearing judge Chafe ob. /[confiderabte irrportance to the coMHOiinilyi^ 
ferve in a public company *< rhat it waatiatid he could notdifcharge them until chli 
hard be oou4d not get a fii^e man indiAed ^ qext daj. This ia ail ^tfaat I tfcollcft Wb^ 



c 

iafe taken place on Chat day. I «tU not 
petehd to (ay that I have ufed the 
langdage of the judge; 

Q^ Did JroQ hear any thing abobt a 
fcdifioot temper which had manifefted 
Ufelf in Delaware ? 

, A. I do hot think t ever heard Aich 
ekprefliona in the court houfe; I have 
endeavored to recoiled any thiiig of the 
kind but I caBn6t, hot I do not pretend 
b fay bot What they might have been 
•fed* .>:••' 

Q^ Did't^d fetnrn lAto cdart befofe the 
cbnvcrfattoli commenced i 

A. I came into coort whei rhere waan 

rofcy and iben judge Chafe proceeded as 
have jdft dated; 

Q:^ What was the inanner of jildge 
Chafe iti fpeaking to the attorney f 

A. It wal hia nfoal roanher- which ia 
Umeft and warm^ bat thc|e wu tiothing 
which apffeared uncommon* 

Q;^ Was thefe any thing imperative f 

A. It did fo ftrike me^ I came into 
cooft the n^xt day after the grand jirry 
had ietite<f« Th^ attorney went up to 
ibem, and a^ei^ a while the gratid jury 
Ittumcd* A file of the paper called the 
^.* Mirror of the Times/' wfti then laid 
te the bat table. The judge then enquired 
^ the attorney if he had fobnd any 
t)iiag in tliemi l*he attorney replied 
that there was itothing which he could 
ft€ except a publication againft the judge 
jif aafelC Jud^£. Chafe faid «« that haa do- 
thing to do with the fobjeA^ it ia only lor 
ihnfing the government that we are to 
idte nQtice A printers, my Ihouider^ are 
brpad enough to bear all they can (ay 
ihout me/* He then difchatged the 
grand jury; 

> 
itrtb^mld Hamilton /tvf r» - e Xmmlntd fy 

Mr. Harper^ 

(^ Wns you prefcnt at the circuit court 
held at New Caftle in June i8Qdi end 
#hat look piace in court } 

A. I left home on the morning of the 
eoQR very early^ with my lathery 
who waa the diarihal of the diftrid), and 
arrived at New. Caftle before judge Chafe. 
^Vheo the coort waa opeaedi the graitd 
^ry were called and fwom, and having 
beiqg charged by. judge Chafe they re« 
focd to-chdr ckalaJicr« They ramained 
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there abbot in honr whdi thejr fetqniedj| 
and being aflccd by the clerk whether 
they had any pfefentments to make, the^ 
rrpjicd in the negative. The judge tbeii 
aftred Ihc attorney w hcthcr he had any 
bufihcfs to lay before them, Who replica 
that he had hot. Judge Chafe faid it waa 
not ufaal for a grand jury to be fo fooa 
difchargcdj that perhaps fome bufiheft 
might turn op. He dbferved that he had 
been infdrmed that there Was a (Mfttpiii 
printer in the date who was in the habit of 
abufmg the government, that hia napie 
was, he here faid; «« ftopj I may commit 
diyfelf and doinjuftice to the man; have 
yoo not two printers ?" the reply that Waa 
there #ere. Judge Chafe then aflced the 
attorney whether he conid not procure « 
file of the papers; Mr. R,ead replied that 
be did not take the pap>r; Some pcffpa 
obferved that a file might be got of Mr. 
Crofs. Judge Chafe then aiked Mr. Read 
whether he would get and examine it^ 
Mr. Flead replied that he coniidercd it 
his duty and would 60 it. The judge 
then told the jury that ihey muft attend 
the next day. I waa in court ihe next 
day when judge Chafe aflced the attome3r 
whether he had found any thing in the 
piapers, M^« Read replied there waa 
nothing but a piece againft the judge 
himfelf and was handing op the file for 
bim to look at, judge Chafe faid ^ 00,^ 
fif, \ny ihouidcrs are broad enoogh end- 
can bear all the abuic, I am abufed fiom 
one end of the continent to the other, but 
it is not of that I compliiin.^' He llieii 
difcharged the grand jory. 

Q;^ iSid you hear any thing about a 
feditioua teiriper ? 

A. There was Ho exprefiion of thee 1 
kind ufed. I was fittii^ by the fide of  
the clerk, diredlly under judge Cha£(, and. 
nothing of that kind could hive been iaid 
without my hearing it. 

AnbtbaU Hamilton sn/t^ixamined fy Mn 

Radtujm 

Q. What wai the oianner iff jndgjo 
Chafe } 

A. There was nothing pateicolar ia ht4 
manner; 

(^ Did not the term end on the fecond 
day ? 

A. It did^ 
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' (i^ Are ydn certain tlni Mr; Read faid 
Le conceived it his duty and would ex- 
imine the file of pa^ifcrs ? 

A. He faid chat he confidered it his 
duty to inqiiire into fuch roatterf. 

yoJut Hail fwarny exaMtaed hy Mr, Hkr* 

I ./''•• 

; Q^ wis you in the circuit court tl New 
Caftle in June 1 800 .? 

 A. t ^i«. 

• *Qj, Was you there when the court 

kiet ? 

A. I was prefcnt when the gran4 jury 
Returned . from their room, being at a 
diftancc I cottld not hear evdry thing that 

paired, 

Q. Did yon hear any thing about the 

printer? . • ^ 

A. Judge Chafe addrcffcd himfelf to 
the grand jury and faid that he had been 
informed that there were certain fediciout 
publications in the ftate of Delaware^ and 
alked them whether ihey had come under 
their notice. The jury replied that it, 
Bad not. Some convcrfatioh then took 
[^ace between the judge and the attorney., 
The judge alked whether there wiere not 
two printersj and whether the attorney 
could not procure a file of the pajpcrs. . . 

Q£ Did you hear judge Chafe fay that 
a highly fedttious temper had nlaniitfUed 
itfelf among aceruin dcfciiption of people . 
in Delaware ? 

A; i heaid nothing of that kind nor 
'did I hear him mention the county of 
Kew Callle or town of Wilmington. On 
the morning of the 27th of June, the day 
Oh which the court met, I was applied 
to at Wilmington, by a doddr M^Mahon 
CO Icnoiv whether I had any of the papers 
called the " Mirror of the Times/' he. 
faid he wilhed to prefent them to judge 
Chafe, who was then on his way to New 
Caftle to hold a court. This Dr. M*Ma. 
hon was at that t.me a juftice of the peace 
rod Hiio was a grand juror; 

* • - 

Samuel P. M^ore affirmed — examined by 

Mr, Harper, 
• Q. Was yotl in court at New Caftle in 
June 1800 ? 

A. I was not in court whcQ it met nor 
irhcn the grand jury were charged • I 



did not Ittejid parficularly \^ any Mm^ 
that took place of the fi'rft day. I ariend.' 
ed the fecond day, when the grand jury^- 
after remaining oot about an hour, retumcd 
to their box« The ufuai qufcftton was 
then alked them and aiifwered in the nega. 
tlve; Judge Chafi then alked ilie auor. 
Di*y whether he had found any- thing. Mr*"* 
Rtad then laid hold of a file Of papers and 
obferved that there was a (uiblkattoa- 
againtt " his honor." The judgteobfcnr- 
ed chat his Hiouldars were broad enougltf 
to hear all their abufirv and thai kk 5M7 
complained of their abufing the govenif 
sent. He then difcharged the grand juty^ 

(^ Do you know ahy^ ciroumftance** 
relative to the difpofition of Illr. Read I ^ 

A. I prefume the cantrerfaciona wlfick 
I have heard are not evidence, but thejlh^ 
are confidential oncs^ahd I hope the court 
will not oblige me to rtvcal the mi 

t . * • • • , a 

Mr,. Harper, -^My objcd is todifctE. 
4it. Mr. I^ead, by (hewing x^s jot bis 
at the time of taking his depofition. - If< 
the wirnels is uoacqnainted'with any fuch 
circumftanccs, we have been nufioform- 
ed-^if it vyili oblige him to difclofe a con. • 
fidential coroniunication, we do not defire . 
him to anfwer; I withdraw thequeftion. 

S'amuel P\ Mdore cress- ex (imlfted 'hy M}* 

Raadblpb. 

. Ql^^' Y^^ know any thing that frilL 
difcredit Mr. Read ? > 

A. I do hot; * 

Mr, Harper,' — We come now to the. 
eighth article, but previous to our exam* 
ination of wicneHes, I^ wilh to alk a'quef.' 
tion of Mr. Montgomery. 

yjjn Montgomery exam'jtnd by Mr, Harder ^ 

Q^ Will you pleafc to look at that pa- 
per, (handing him one) is that the public] 
cation you fent to the prcfs i 

, A. It is in the American of the i^th^ 
oiFJune, 1803* , 

C^ Did you fend any other on this fub^'t 
jeft? 

A. I did not. 

Mr, Harper, — Wc offer this publica* 
tion m evidence^ 
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JFrom the AMERICAN. 

Upw the liqbiiitf to impsa'chkbnt if 
iuDCB Chase, fbr alMged K|«bx- 

BAVIOR IM OFFICE. 

<• Tht judged both of the luprime And inferior 
toonrtt. bHaU bold their cfficM during good be* 
livrier." [Coat. sicc. 1, Art. 3 ] 

THE charge; delivered by judge Chaf* 
to thf grand jury, at the late tircuit coart 
bf the United Scatet, fketches of which 
have been gRrcn.tt) the *publiC| through 
the National Intclligcnder, and the 
American, may be denounced as a violent 
and malevolent attache upon the prefent 
hdmibiftration, the congrifs of the United 
States, and' the lej^isUciirc of Maryland, 
Judge Chafe fcemcd, on this occafion. to 
have exceeded the brawling Samuel Chafei 
for iQcendiary, faflious and * turbulent 
lanf;aag'(i. He indicated frbiii his ex- 
prefilons, and bis manner; a ftrong and 
invincibfe deft re to inculcate in the minds 
of the jury, and bye-ftandcrs, a thorough 
contempt for the adrfiiniftration ; defcriti- 
ing it Weak, puftllanimotls, reUxed, and 
not adequate to the due dlfcharge of the 
important fuhdUons attached to it ;— Uiat 
iu acisliad not a tendency to produce the 
jgeneral happinefs but had iolely in \\,% 
ylew| a continuance in unfairly acquirc:d 

potirer. 

» • » -f 

. To congrefa, he afcribed a wilful and 
Bagrant violation of the contlitation, in 
the repeal of the judiciary, and the conle* 
qocnt removal fi.oro office of the fixteert 
judges ; that by this a£l, the conlUtutioii 
had received a mortal blow, As it totally 
demolilHed t^at independence in the judi- 
eiary, which tbe'cdnftittttion contbmplatea 
toeftablifh. 

He refle^led upon the legislature of 
Maryland, as having been guilty of a 
iiniilar Ilagrant trifradliou of the ftate 
conHitution, in the repeal of the late ftate 
judiciary law, and in both inlUnces^ 
afcribed to, and {\igmatl2ed the fupporters 
•f thofe medfures, with motives fubverfive 
of the condi'tutiona and governments^ and 
^eftruclivc ofi and dani^erous to the tran- 
quiiity^ happinefs and welfare of the com- 
munity. He prdnounced a fevere in« 
ve^ive againll the general iuiTra^e law, 
which was confirmed by the (late legisk- 
ture at the lall feiTion \ the framers of 
^iie conflitutioik |;c 6bferved| yrhich that 



law 9 by its conGirmation^ altered, Wert 

men of integrity, talents and found judgi 
ment ; that the names of many of them 
were honoribiy enrolled in the journals of 
the old congrefs ; but it was with regret 
he had to rcmdrki tlm the tirgcricratc 
Tons of some of thofe diflinguillied fcha- 
raclers, were the cMef lupportert of t\k 
dertruiStivte meafurfe ; thus letting dowd 
the auguft and dignified tha^a(:lcr ot 
judge, to a level with that of a difcon. 
tented cie^uoncering rt viler fJe ilated^ 
that this general fuflVage law*, Oruck dee^ 
f^t the indcpeiulencc oF the (late judiciary ; 
for as the (lace of Maryland and congrefs^ 
had each, by a finglc repealing a*«i re. 
moved judges from ihcir offiices ; and, at. 
by. the general full rage JlqX\ every Cre^e 
male white perfon, having thr Qualifica- 
tions of age and re fide nee, is now in tided 
to the right of faffragc — although lie may 
not have a property in, a common interelt 
With, and kn atuchinen;. to the communi- 
ty ; that no perfon co ipt-tent to dii^whaigc 
th^ important duties of a jddge, witti 
ability^ would* be found to accept of ad 
appointment, which nlUlt be Htld at th^ 
wili of fucd raeri as milft i^cce(farily b6 
elected by fbch Worthlefs voters; 

He ceiifured the late a.^Vs df the getieral 
tefovcrnment ; Ind 6{ the llate govern mrnt 
as precipitating the country into politivc 
de;iru6lidu ; and that to complete the 
ruin, theri Was but one" a A k-cnamingr 
to be done, and that was, tVie confir tuatioa 
of the billy aboil thing the court of appeals^ 
and the general court, at the next Teflioii 
of the IVaic ItgrlatuVe; 

A l-eprefentative governmcqt he gave i 
definition of, pidlurcd its eJtcelUncies and 
in llrong ladgua^^e fpokc his admiration of 
it*-but in agonizing tan^s cxpreficd hi4 
pgret^ that our govcrnuxiu, thu^gh in- 
tended to be reprefentative, i^as fail 
verging to a mobocracy. He dctcnbrd^ 
that in that country where were equal 
rights and equal Uws, , that is, hws 
equally adrainitlercd, and that operate 
equally upon the rich and poor, iJuji-c was 
freedom ; but that that country was not 
ours ; that toe had no equal rights or 
equal laws« 

Throughout he contended^ that the 

great bulwark of the coniiitution, and 

fAfeguaid of the govethmcpt, was <iil 

independent jufiiciary \ as it was no# 

made a dependent 4nd ^eponfible depari* 
p » ' - 



WfeRt of g6vfcf hmcnt by the htc prbttccd. 
iogsof cofigrcfi ^rtd legislature oF Maty- 
landj the contlitutions and governments 
tauft iirik into contcmpti 

He gave an opinion, that there rtight 
be freicdom in a monarchy, alluding per- 
haps to the Britifli government j and 
slavery in a republic, with an allufion 
^rhaps to our own goverx^ment. 

in a folemrt afad impi-cflivc tone, he 
called upon the jury to paulc^-to rcflcfil 
on the awfully ihreatning crifis ; and 
^hen they returned to their homes, to 
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reviling thofe favorite ^ejifiiresi ai»^ 
dandering their fupporters. 

But is it to be tolerated in a govern* 
meot, like that we have the bap^inefa lo 
live under i can it be fubmitted to, that 
the facred bench of juUice Ihall be cfeckd 
into an eleftioneerini^ tub-; that Oar 
courts of laiir, inftead of admintderifig 
impartial justice. . are to be made the 
vehicle f6r conveying to the peopx, tup* 
bulent elediioneering fpeecbes % and in^ 
stead of judges of onr courts giving 
fuppoH to the laws, that they, for elec. 
tioneering purpOfes, from the bench. 



make a firm Hand, and ufc their beft ex- u^gj^i treat' them with contempt and 
ertions to avert the impendrng evils, and ^^^ ^y^^^^ ^^^ framcrs of them ; the judge 



favc their Country— that wfc were reduced 
to this alarming fituation, by the people 
being misled by art, fallhood and mifre- 
prcfcntation i and that by corrcaing the 
errors, thus dccafioned among the people, 
the evil might ftill be difpeUed, and good 
ordir be again restored. 



f wears, that he will faithfully andimpan 
iUlly difcbarge and perform all the duties 
incumbent on hiih as circuit judge^ at* 
cording \^ the best of his abiU(tei and 
understauding, agreeably to the constitn* 
tioh and /ow^ of the United States ; be 
tannot then be id the due and faitbftti 



T. givcfroni «co.Uaion, ..t the difcbar^ «f tte d„tic. of his offi«^ 



Venom he difcharged upon this memorable 
Occafion, is impoffible— the above arc 
juany of the prominent fentiments ex- 
prcfTed in the extrajudicial part of this 
extraordinary and inflammatory Charge. 
From the whole tenor of it, it exhibited 
k fixt intent to produce effeAs, hostile to 
the administration, and to the roajori 
in congrcfs, and in the legislature 



wlieh in the ac\t from the bench, ot 
abuiiRg the laws, tlie government and 
the first magistrate in the government. 

I'he judge laments, that by the late 
proceedings of congrefs^ arid the legisla* 
ture of Maryland, the independency of 
the judiciary has been delboycd— must 



the administration, and to the majorities ^^^ ij^Hed America regret that Ae digni 
in congrcfs, and in the legislature of ^^ refpccUbility, and the honorable 

Maryland, and in faa, to rcvoliitioniic ^^ ^^ation of our courts cf justice have 

the Hate* He appeared to be fo enveloped ^^^^ prostrated to the dust^ by condoa ffl 

tvith the conceit of his popular cleaion- i^jjo^ii^ting 4S that exhibited by the 

ecring powers, as to have loft all rccol. . , ^^ ^^^^ ^^^^^ occafien ? 

legion of the univerlally received opinion* •» ** 

that to damn any political man, or mea- A jndge of the fupreme court ot ttie 

fure, it is only neceffary for him to United States, under the 1st fe6iion of 

advocate them, and to recommend them, the 3d article of the constitution holJj 

is only for him to condemn. He feems bis office during good Behavior^ A judge 

alfo not to have been aware, that the from the bench, debafes himfelf to a 

adminiftration is popular ; that the repeal level tritii a turbulen*, diCTatisfied dema* 

t)f the judiciary by congrcfs, and thereby gogue, and dilTetoinales feuumen^s to 

removing the (ixteen fuperiiuous judges^ bring the government and laws in:i 

!s a mrafure that has been throughout the con empt and difrepute ; and in llie att 

bontinent, generally approved ; that the of giving a folemri official charge to the 

a€t td rrpeal the judiciary of the (late of grand inquest of the United States, de« 

Maryland has been by the general court, pans from his judicial duy in order ti9 

in the cafe of ex-^wdf^e Witting con againl\ txcite discontent: alTurcdly fuch c.ondu£t 



judge Polk, pronounced conAitntianal, 
and is a populat a6l in Maryland ; and 
that the general fuffrage law is very 
generally well fcceived ; othcrwife he 
would not, it is to be prelamed,' have 



cannot be construed good Behavior^ but 
mus! be confider^d fuch misbeicvior iA 
ojicet under the cons itu ion, as richly to 
merit a forfeiture of office. As it is good 
behavior in a judge to fupport the laws an4 



committed fedcrahfm by thus publicly adminis'.cr ihem impariiallyi fo^ it int^'t 
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aet only be n^is^eherohr in dficft but a 
^igh misdemeanor in a jijdgc in difcharg* 
tog an official doty, to afTail the govern* 
ment and attempt to fhake it to t.t very 
centre. 

By lie coQ<iitution» congrefs hare \\\t 
fflle powe< by iropfachment of removing 
f|judg<of he fupreme conr for misbc* 
kavior is^ office^ It must res: ihen wi.h 
tile next congrefs to wipe off 'hit deBle- 
2|ient from our courts, by removing from 
the bench, 'he ohnoKious rubbiOi which 
has ocealioned it* The streams of jusit^e 
running with a pqre and steady curren% 
iiifufc ble&Iings ; choaked and impeded| 
pii dtver'.ed to o.her channels* vbey 
excite con agion ; but i is a pleaiing 
rcfleslion) tha. congrefs is armed by tbe 
cons i-u ion wi h powers \o difpel the 
contagion* and lo restore falubrity .o our 
jodicial acmofphere. And w^ have a 
pledge, that congrefs will exercife thofe 
iniportan powers upon all neceffary and 
proper o^caGonS| from he firm and manly 
ufe of hem, in ibe instance of (he pesti 
fcroMs midnight appointmenta of ibe 
fix ceu judges. 

When it is recollefilcd that at the impor- 
tant crifis of adopting the federal confti- 
tution. the junto, of op;jo(itioniQs in 
Baltimore, to which Mr. Chafe was, 
with every nerve attached, repeatedly 
made the public* a\9^ai, that having 
directly ufed their bcil exertions to pre- 
sent tbe ^opcton and failed ^ that when 
the conititution (h^uld be in opera*ion| it 
wonld be their objec\ to undermine it 
indirec ij, by getting themfelves into 
offices on er :t s when this is recoUe£\ed, 
it (bould ibem that judge Chafe ilill held 
this dangerous principle ; fo< ho has, by 
ibme means^ warped bimfelf into the 
high and dignified atation of judge of the 
fupreme and federal courtjj and makes 
ilimfelf in it, to degrade tlie judiciary^ 
and in the difchar.e of his judic al duties 
be feems to excrcife bis bell powers to 
bring the otjmr <wo departments of 
government into disrepute and contempt-^ 
by Ipcaking difrefpe<^fuUy of the first 
executive officer, and vilifying the pro- 
ceedings ot the legiflature. A judge 
thus actuated upon whofe opinions hang 
the lives, liberties and properties of fo 
many, and the tranquility of the commu- 
nity likcwifc. what sw immcnfc range of 



mifchief may be tfStSi : but befors^ 
material injury is accompli (hedi it is 
devoutly to be hoped, he will be stripped 
of the powers of doing any. C^^ 

Upon a former occaHon, the legislaturv 
of Maryland, to gratify its infulte(| 
conflitution, and to remove judge Chafo 
from ti:e bench of one of its conrts, wa^ 
constrained, as the only poflible way tor 
redrefs the indignity, to demolift) tho ' 
very pourt over which he prefided, and 
restore the jurifdidlion of the cour^ ta 
the channel from which it ws^s originallyi 
taken. But the infutt to the constitution 
of Maryland was inconiiderable, in com* 
parifon to the degradation fustaincd bjp 
the federal courts, by the extra-judicial 
Condu^l of this iueutical judge Chafe It^ 
is fuch a condu{V, and fuch a wilful abufe 
of office in a judgf , that ^ongrefi wil^ 
not, it is expcded, fan^lion by filencen 
but will rather deter an imitation and repen 
tition of it, by making an impressive and 
folemn cxs^niple in this instancQ. 

Mr, Harpiif^ having read the pap?r a« 
bere infertcd, faid, " fuch is ihe temper ia 
which this witnefs f icwcd the tranfaaioix 
about which he has gi*eo teftimony. Wq 
fliali now call witneffes to prove that Mr, 
Montgomery, in his zeal to get judge 
Chafe impeached, has recollefted h^^ 
which were dbferved by no other petfon 
prefent ; and \»hich certainly ^lever dic^ 

happen." 

Here Mr. Randolph called on thePtein 
dent, to know, whether the witneffes fo^ 
the profocution w?rc not under ^he.protec-. 
tion of the court I 

Prefident. Moft certainly they arc-^ 
Bu t connfel hare a right to ftate that thej^ 
will contradict and difprove what a wit- 
nefs has fworn. When they make fuch a 
ftatement, they do/it under a great refpon. 
iibility, and will.be liable to fttong cenfare. 
ihould they fail to foppprt it. But it they 
completely fuppotc it by tcftimoay, the^ 
can be fubjed^ to no blame. 

lyjr. Hatper. I am fully apprized, firj^ 
of the fitoacioo in wl\icb \ IJiaiid:^ apd «a^ 
prepared to meet it. 

William //. Winder was then c^Ue^ 
and fworn— But before he was examincdj^ 
M^^ F\arpcr rofc and added, «A \fy v;b^ \ 
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iiive fcld, fir, rcfpeAing Mr. Mont^mc- any publication of the charge (inc« the 

ry's tcftimony, I do not wi(h to be under- firft came out. I was, after being fum- 

(lood as inrcntfing to charge him wii,h in- n^oned, about to lopk over all thofc pob- 

teniional faUehood. We have nothing to lications, but upon reflection I conQcivc^ 

4o with his intentions, motives or belief ; that I fliould be better able to give my 

por do vvc claim any right to en(|Utre into ideas of the charge without reading any, 

them. It is enough for us to prove, that of them, becaufe they might tend to mif- 

the iiJEis to which he has depofed, never lead me. 

did lake place. The ohiedof oor tefti- ' ^ ^. , , , .• i. i , »^ ik- 

iony wiPl be io <hcw. .hat he wa, ,cry Ql D'4 ><« «tend p.«icul«lx to ihc. 

^ngry, and that in his anger he fuppofed €**rgc ^ 

Wdf to ticar thing, which w«e never ^^ ^ ^^^ .^ ^^^^ ^ g^^^^j^^ ^^^^ j ^^^^ 

6^ >^ l^ear the whole, and did attend particu. 

larly to it. The court was held in a. 



Wilitam H. Winder exqm^ned' fy^ 
Mr, Harter, 



tavern, and the members of the bar were, 
fcited around tables. 1 Ut about the 
liiddle, direftiy facing the judge. 



Q. Was you Jn the circuit court in 

Bahimore, in May 1 803, when a charge q^ ^^^^5 ^^ chaicge izkSi frofn a paper ? 

•iras delivered by judge Chafe .^ 

^ . J 6 ^ ^ A. I think the judge read the whole. 

A. ^ wqs pwfen^ at the circgit cpwr^ j have no recoUe^ion that I>c read a whole 

Vhen he grand jury were |impaonelled^ ftntence without looking at tKe paper, 
and when ^he chi^rge alluded to wasd.eliv. 

ered. After fpecity^ng the hws which n Did you hear any thing about tlie 

Verc to cQine yndcr the np.tice of the pi^j'fcnt' adminiilraiion "being weak ard 

gr^nd jurv, judge Cha^fe begged leave relaxed, and not afting for the public 

to detain ^.h^m, while he made fome ge- g^^j^ i,ut to prefervc themfelyes, in un- 

lieral obrervarijons on the ftay; Q.f attairs^ fairly acquired power" ? 
Ke^egan with fome pbfervations on the, 

pMiure of a lepubljc^n government, ard a^ I beard nothing of that kind. — Im- 

»!fo \vent into^ a. difculfion of natural mediately after the delivery of the 

righis, which he d^niyd to bjc true, charge^ a co^verfa^ion took place at the 

jind faid th.\^ liberty confifted in equal bar concerning it. Some gentlemen com- 

forotcdlon by ihe laws. He thei? ani- plained of i^ as reflecting on thofe perfons^ 

niadv^rtcd on the repeal of the judiciary ^j^q ^^^^e engaged in making the laws 

fyft'em, and faiil that ft had a tendency ^hich had been fpoken of, in too harfli 

*e fubvcyi the independence of the ju. terms, and the general imprcffion on my. 

diciary. "He then adverted to fome of ^^^^ was, that I heard nothing which 

the ftate laws — he mentioned the law ^puld give o^eUce to any perfoo. 
by which the diftrirt judges of the 

ftate had been ren^oved from office,^ and o Did jndge Chafe mention the prc- 

obfcrvcd that 00c of the ftrongeft objec, f^^t adminiftration at all ? 

tion- to that law >vaa the motives by ^ 

which it had been crtaftsd, which roo- A. I can anfwer negatively to that. 

^ives had luten animadverted on in Con- qucftion as ftrong as I could do to any 

grcfs in the debate on the repeal of the other, 
judiciary fyftem. He then made fome 

allufion to the bill (pr the repeal of the Q^ In wJitft manner di4 he fp?ak of the 
general court and court of appeals of the degeneracy of fonsj was it in terms of re- 
Sate — he faid he faw'with regret,Whc proach ? 
Ions Of fome of thofe n^en, who had fear- 
ed the fair fabric, affifttng to dcmolilh it A. It appeared to mc to he fpoken of 
^he'ajfo fpokc againft the general fufF- as a fubjedt of regret. I faw the piiblica* 
rage law. I believe I have fta ed my tion ' in the National Intelligencer, and 
ideas of ih(? charge in as flrong language it contained the account of the charge ia^ 
i% the jhdjc ufcd. 1 have never fccij as ftronjg language as the judge ufed^ • 
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WiHiam H, JFlnJer er6$t*ixamined fy Mr* 

Q^ In fpesking of the repeal of the ja- 
dici««r)r fyftem^ did you f^y that judge 
Chafe made fume commeots on the mo- 
tives of the member I of congrefs ? 

A. It was on the law of Maryland 
ahout which he fpoke of the motives of 
the members, which motives had been 
mucti animadverted on in congrefs. 

Cii W'hat did he say were the motives ? 

A. The motives were avowed at the 
time of the paflAgc of the law» and were 
to get clear of the juc^es a^d not (a 
amend the judicial fyAem. I believe that 
there was not the leall alteration lo the 
fyAeoi. 

Q^ Was there not an alterafion with 
refpt^ to ^ra^ittng habeas corpas'4 ? 

A. Perhaps there might have been 
forae alteration in that ipfpedt. I believe 
apon reflexion that the fum for which an 
habeas corpos was granted, was raifed 
&om twenty pounds fterling to two hun. 
drcd dollars* 

Q;^ Did judge Chafe . recommend it to 
the grand jury to prevent the law tor the 
abolition ot the gecera( court frcm being 
icenaCted } 

A. I think j udge Chafe faid he would 
recommend it to the jury, to ufe their 
endeavors to prevent the paffage of the 
law* 

Jamil JVmc})€iter examined by Mr. 
- Harper. 

Q^ Did you hear the charge which 
was delivered by judgS Chaie at Bahi- 
more ? 

A. As has been^J^ady dated, the 
court fat in a tavern. I attended «8 ooje 
ofthe jodgeaof the court and fat on the 
left of judge Chafe, and the grand jury 
were on has right. My recoUed^ion of 
the charge does not materially vary from 
Mr. Winder's. The judge commenced 
vith fome general obfervations on the 
nature of government — he then adverted 
to the' alteration of the conftitution as to 
l!^^ ^^S^t of fuffirage^ and the one con« 



templated for the abolition of thegenevsA 
court. He fpoke incidentally of the ^vil 
likely to refult from the repeal of the j.u^, 
dietary fydem of the United States, an(i 
faid that it was dill more important that 
the independency of the (late judiciary 
fhould be preferved, when that of* the 
federal judiciary had been fo mucl) im- 
paired. X rcgreltrd that this political 
charge fhould have been delivered, bccaufe 
I had heard fo much faid againft them, and 
was very attentive to what paiTed. \ ^m 
• very con^dent, that ail the political ob« 
fervations made were relative to date re^^ 
gulatlons, fave only the incidental men- 
tion of the law of the United States. 

Q^ Was the charge delivered from a 
oaper ? 

A* Judge Chafe has a kind of (landing 
form, as to that pari of his cb^rges which 
relates to the duties of the grand jury. 
He goes into a general definiUon-of the 
path of the grand jury, and then givc$ 
different laws in charge to them. In 
this in(lancehe had a marble coloured book j^ 
and I obferved that the charge was in tho 
hand -writing of his fon, Mr. Thoip.a 
Chafe. Very frequently judge Chafe 
paufed at the ^^d of a fciitence, and I 
thought his attention was di/edcd to the 
book from the beginfiing to the end of the 
charge, particularly the political part of it* 

Q^ Were any evprcfTions applied totho 
prefent adminiilration ? 

A. My recolle^ion is very (Irong oa 
the fubjed^, and I dobelievr tha^ the pre: 
fent admlniftration was not mentioned. I 
am fure that if any thing of that kind had| 
fallen from judge Chafe, it would haic« 
made a ftrong impreflionon my mind, and 
that he did not ufe any fuch exprefiicns. 
I never heard any charge from judge 
Chafe refleding on any adminidration. 

Q^ Has not the general teiior of bi^ 
chargea been to inculcate a fubmidion to 
the laws and fapport of the goveromeot I 

A. Under the former adminid ration, he 
recommended a fupport of it ; fince the. 
change haa taken place^ he has made nj 
alluiion to the adniinidration, but gcne« 
rally recommended a fabmiffion to the 
.lavetj and fupport of the go?«ri|(jDent« 
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^ ^ It it the pnAice Ih Maryland for 
y^ ^oupfel to addrefs the jury on the law in 
/• 9rimiiui cafes ? 

^ A.I have never known bat one xnftance 
^ of the kindf and that was 9 caufe in 
^^ which the fecretary of the navy and my- 
^ felf were engaged aa counfel. In that 
^ cafe the cooniel did addrefs the jury on 
,^the law, and a verdiA was obuined« con. 
<^ trary to both law and juftice* 

Q^ Have yoo ever feen counfel addrefs 
the jury on the law after the opinion of 
the court was delivered ? 

A* I never hare^ 

CXi, Have you ever known an opinion 
delivered on a point of laW| b^ore the 
caufe was entered into ? 

A* I never have* 

Q. Did judge Chafe recommend to the 
jury to prevent the ena^ion of the law 
for the abolition of the general court h 

A. I do not recoiled the langoage, bat 
that appeared to me to be an inference 
4(awn from the charge* 

Q;. Suppofe in a capital cafe, yon deem, 
fd the opinion of the court erroneous-— 
would you not addrefs th^ jury op the 
law? 

A. If I conceived the opinion of the 
«ourt to be palpably wrong, I fuppofe I 
ftould ; but if the cs^fe. was doubtful, I 
ihould think it improper foe the counfel to 
attempt to argue the law contiaiy to tt^^ 
opinion of the court. 

The court then vdjoorned. 



TucsDAT, February igtht 180^.. 

The court met is ufual. 

Thomas Chafe fn»orn — exatmned fy Mr^ 

Harper. 

^^^^ Qc Look at the paper, exhibit No. 8, 
M, iio m (^^ndin^ it to him) — do you know the 
^' * b^nd writing ? 

A. It is in my hand writing* 

Q^ Is this book ((hewing him one) in 
your hand writing alfo ? 



•/^ 



A. It If. 

(^ Did yon copy the conclufion of this 
charge ^om aoy paper \ 

A. I copied ir by the diredlion of my 
father (judge Chafe) from the words,^ 
*' Before you retire, gentlemen, to your 
chamber," to the woi^, << that their i«. 
thers ereded," from a paper in his hand 
'writing, into this book, before the fef. 
fion of the circuit court in the city of Bal^ 
timore, in the month of May 180 j. 

^jfiii'ton hy Mr. Mariinm 

Yqu never altered any part of tbift 
charge, Mr. Chafe I 

A. I never did. 

Mr, Harper — This hook contaiw th^ 
the whol^ coiiclafion of th^ charge deli* 
yered by judge Chafe, and'having proved 
the book, we Ihall offer it in evidence t«. 
this honorable court* 

Fhiltf Moore Jpworx — examined fy Mr^ 

Harper. 

Q^^Do you know this book ? — ((hewing 
one.) • 

A» Judge Chafe was in the pra^ice of 
delivering charges from a book like that, 
which was in the hand writing of bisfooj^ 
Mr. Thomas Chafe. 

Q;. Ate you not clerk of th^ ciicoil 
court of Maryland ? 

A. I am. 

Q^ Did you pay partici^ar attention ta 
the charge, and was it read from a book l- 

A. I paid particular attentiqn to it, and 
I believe the judg^ read the whole fzom 
a book. 

Q^ Did you hear any thing faid about 
the prefent adminifi ration \ 

A. I did not hear the judge on tha.t oc« 
cgfioQ, nor in any charge, fay any things 
concerning the prefent adminiftratioot 

Q^ Have yoo any particular reafoo for 
fuppoiing, that had any obfervations of 
that kind been nfed, yoq WO0I4 have K^t^ 
inembe^ed thei9 ^ 
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• My imprei&ons have always been 
fivorablc to' the ^prMnt adminiftration^ 
and the jadge'i have been the reverie ; 
therefore I think that fuch obfcrvatibns 
faiuft have ftruck tne, 

fhi/z/ AffMr/ crw^examltied by Mr. JVz. 

cbolsok. 

Q^ Was there any I'^commendation to 
'^t jury to prevent the enadtion of the 
law for tlifc abolition of the general court ? 



A. I do not remember any. 

iFalkr lUrsey iwprn^ exam'nid l^ Mr. 

HarptH 

Q, Wal you in court when the charge 
#*i delivered by judge Chafe in May, 
1803? 

A; I was prefent when ih^ charge was 
delivered, and was in fuch a fituation that 
I *ould hear the whole charge diftinAIyi 
Mr. Montgomery fat next to me.^ 
The firft part of the charge was familiar 
Come; bttt I attended ^articolarly to the 
pdlitjical part. 

Qi Did yon hear any thing faid cbiii 
cerning the prefent adminiftration ? 

A. My attention Was particularly di- 
irctted to the charge, on account of my 
fteing uk editor prefent, and exj)eaing 
that the charge would be the fubjeft ©f 
neivfpapcr animadverfionj 1 have not 
the moft dlftant recolleaion of any thing 
of that kind having been faid. Whether 
jodgc Chafe did recommend it to the 
grand jury to ufe their endeavois to pre- 
heat the paOage of the law for the aboli, 
tionof the general courts or whether it 
*« only ah infetente, I am unable ta 
iay. 

Q. Was the charge read by judge Chafe? 

A, The whole of the charge appeared 
to be read from a book. 

^•hn PumftaHce/nhorn — examified hy Mn 

UarptrJ' 

^ \ ^^ Z"^ P^^f^'^^?''^" *^f ^^"«^ JVVfi&^/« Bnce fnui^rn^txcm'tHed h Mr: 
»M delivered by judge Chafe to the grand Harur 

jaiy at Baltimore in May, 1803 ? ^ 

AT i^ .^ , . •<: Was you prefent in the circuit ctfurt 

A. I waa prefent when the charge was at Baliimore, in Mav i Soj/ when the 
•tUvcred^ and heard every word of it charge was delivered? 



diftiodlyi I hiive alwayi bUleQ accuftoai^ 
ed to pay particular attention to the 
charges delivered by judge CJhafe. 

Qj^ Did you hear any thing faid about 
the prefent adminiftration ? 

A. Ihavenorecollcaion of iny men- 
tion being made of the admiiiiftfatxoni ex, 
cejptfofar as they might b6 cohneaed 
with the repeal of the judiciary fyftem. I 
have not the flighteft impreffioii of any 
expreffions having been ufed reproachful 
tb the prefent admihiftration. After thfe - 
charge was delivered, it was the fubjeft 
of converfation. I then obfcrved that I 
difapproved of political charges ; but that 
the fentiments contained in the charge 
were unexceptionable j dnd it does apiiear 
to me that I (hould hot have expreifed 
toyfcif lu this manner, had the judge'^ 
charge cdlitaincd the exprcflions which it 
has beeh faid to have cpntainedi 

^ lAt. Purviancci you have been accuf. 
tomcd to plead in the courts where judge 
Chafe has prcflded~Is it not his habit to 
interrupt counfel while fpeaking, and ftatc 
his iinpreffions ? 

Si. I have always noticed that judge 
Chafe interrupted counfcl very frequent^ 
and I have always attributed it to a 
qulcknefs of apprehenfiori in the judge; 

^. Is he niore in the habit of interrupti 
ing ihofe gentlemen with whdm he is not 
on good terms mkk^ than chof^ with 
whom he is ? 

A. I have never fccn any difcrcrice.--5. 
I have remarked^ with deference to the 
judge, that hcfreducntly wanted pa tienccj 
and would often interrupt counfcl when he 
conceived thfe law to be #gainft them ; but 
I have noticed that when counfel have, in 
polite terms, ihfiftedongoingon, that he 
always heard them ; and I have mad« thd y \ 
remark, that judge Chafe has always ma- y ^ 
nifefted a difpofition to rctraa his errp ri, ^ 
when convin ced ot them, alxoft unnaraU v 
led in a judge. «-ubJ:- ^ 
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0^ Dd yoii recolUa the general ^fub: 

A. I have my inapreffions conccrpinj it. 
Q^ Wat there any thing faid (^ncerq. 
|ng the prcfent adminiftration ? 

A. I cannot aticn»pt to give the Ian- 
gpage of judge Chafe. I lii^c remote 
from him, and have never convcrf94 with 
"any perlbb on the fobjcft, 

Q^ Did he recommend to the jury to 
prevent the law for '^b'oli/hing the ge- 
peral court ? 

A. 1 ihiok hfi ofe4 language to ^hat 
fffvai. 

Q. nid he fpeak of the manner io 
^irhirti the prcfent adminiftration acquired 
their power ? 

' A. I do not recoiled. I think he 
fpoke concerning the prefenl kdminillra. 
fion, and my iropreflions were, that he in- 
tended to conVcy the idea, that the ad- 
|piniftration was neak, tt wicked. 

Mr, kaado^/i* 

We wilh to examine Mr. Hay, 19 ex- 
planation of his tctHmony. ' 

' Gfor^e H/ry examined hj Mr. RatMffb, ^ 

a Did you endeavor to difluadc the ccptl^ns bcirig takcnin Virginia ina cr?. 

late'roflrfiiaiofVirgima from the cxecu. minal cafe ? 
tion of his dut^', w^cn in puifijit of Caf- 



conduA in the cafes of Fries and (3oope^^ 
were, thac it would be extremely unjiljca-; 
(ant for me to appear before him. 

Q. What was the political complexionr 
of the jury that tried Calender ? 

A. I believe that fevcral of the jurjr 
lived out of Richmond — my opinion i«^ 
that th<sy were alt oppofed to him in po- 
litical fentiments. 

(^ What was the political chara(ler 
of colonel John Harvie at that c^me ? 

A. I do not know. I recolle^ that he 
once made an efoqacnl fpecch in fa'vor o^ 
foroe refolutions brought forward by the 
prcfent judge * ^'alKingtoh, and voted 
dgainft the republicans. ' 

Q. Wh^t was the political charaAear 
of William Rudfordai i"hat lime i 

h* iic was called a very loodetate 
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Q^. What were the. politic^ of N^ark« 

Vaiidcval? *• • . 

A. He has b^ei?. upifi>rm|/ r^^ded s^ 
a republican, but not a decided one. 

Q^ Did you ever hear of a bill of ex- 



lender ? 

A. I certainly did not-— not did Mr. 
Randolph intend to convey that idea. 
!r^p reafona prc^veptcd me ; the one with 
regard to my own charaCler, and the other 
ivai that I entertained ^» better Qptnipn of 
^r, Randolph's integrity. 

(^ You mentioned an opinion to him, 
|hat Callcnder had kept opt of the way ?, 

A. I did tell him that I thought he ^ 
woutd he unabU to tak 
Ooq;! \^ia\ (i^allendcr had 

where the marfliai would 

. . . , « • . • • 

Q. Did vou mention to hitn that Cal- 
lender would furrender at the next term ?. 

A. I Hclicve 1 did. 

0^ Was you thyn (ct^ioed as counfel 
for Cilieader ? 

A. Not then nor ever. 

Q^ W.:s you avcrfe to appear at that 

term, and for what reafon ? 

- A. I was averfe to arguing the caufe 

before judge Chafe. The impreffions 

cf ipadc on my mind from hearing of hia 



A. Never. It vio\i]^ be of 00 fervicc 
fo take them^ becaufe the law dou fii^C 
authorife them. 



Geqrge Hay cro/i-ixam'tMed hj Mr, Hatptrm 
Q/ What point did you ftiy yoo wiftied 

to argue in the cafe of Callender ? 

A.' The coQftitiidonality o((lvcfediuoc\ 

law. 
Q^ Had yoo any kopcs of^facceft \ 




Q^ For what parpofe^ to acquit the 

par^y ? 

' A, 1 had but little hopes of doing Cal- 
lender any good, and I w^ifhed' to addrefs 
tlie public an the conftituciooality of the 
law, 

Q;^ Did you not ftate as a reafon to the 
maifhal why you wiQied Calieoder not to 
be tried ckat tercD« that he could not be 
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4tkndtdf and if tried at ibc next tcrj^ 
there if oald be the fooner chance for a 
[Mfdon ? 

A- I have no rccolle^lon of. it. If 
Mr. 1landblp)i fay$ I did, I know J mud 

havefaid fo, 

.t -. . . 

^esiion by Afr. Lee. 

Do yoi| rccoUcft of the c^ifc vhjch c^mc 
/irom Wjnchffter of thf dvk Hrhp wai 
lodiaed fqr bf it)ci:/ | 

A* I argued the caafei • 

ft. Wcr^ thtr^ aqf bilif of «|^ceptioq in 
(hac cafe f 

A. j' do not tccqllc^^. 

David M. Randolph examined hj Mr, 
Harper » 

Q. Did not Mr. Hay inform yon that 
the rfcafon why he'wilhed'Callender not 
to be taken at that term was, that there 
would be more chance of his obtaining a 
pardon if tried at the next term ? - ' 

A. I do not rtctolfe^ Mr. Hay'a ex- 
prcfSqns, but he gave me to undcrftand 
ihat Callcndcr could not be defended, and 
that hi would furrender at the next term. 
I did believe that he Ijad the idea of a 
pardon in h % mind. 1 did not, w^en giv. 
Ing teftiniooy before, n^ean to convey 
*he idea that Mr. Hay attempted to dif, 
(uade me frooa the execution of my duty. 

fbUip Norhorne Nieb^las examined h 

Mr. Lee. 

(li Do you recoiled the cafe which 
paic up to the high court of appeals from 
Winchctoer, of a clerk for bribery 2 

A. I do. I profecuted the caf^jj and. 
Mr. Hay was engaged with n^e. 

(^ Were there billa of exception in the 

record ? •• . v 

A. I believe there were, 

Qc Wa4 thi| cafe decided fubfeqaent to 
(be trial of Palleoder » 

A. it wn» 



Mr. ffickolsom fai.d he wifhed to aik a 
jocftioo'of Mr. Montgomery. 

Mr. Afw/ffl«r/ry.— When I before dc. 
hfcrcd in my Uftimony, I faid it would 



not be in my power <o ftate the language 
ufed by judge Chafe in his cha rge. I find 
1 have been mifunderftood. I do not pre- 
tend to fay that Jndge Chifc made ofe o^ 
the word Madminiftraiion,'' i>or did he 
fay any thing about Mr. Jcfferfon's admi-i 
niftration ; but be did (^y^ that the gov, 
ernment (or the adnnniftration) was wcata 
and relaxed, apd that their aAs did pot 
^O'fr from a wi(h to promote the general 
welfare, but to keep themfelves in un* 
fairly ' acquired powtK-r-Thefc were my 

impreflions aithetimeofthe charee. and 
Ihpy are fo now. 

Q^ At the clofe of the ^harge did judg^ 
Ch^egiveto (he jury an •ip^efji tliargc 
fo prevent the enaftion of the law' fur the 
abolition of the general court, or was it 
an infqrence ? 
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A. It was in espreAi words, not an In- 
ference. I will ilate further that I never 
bad a converfation with any gentlemaf^ 
who heard the charge, but who colncide4 
in opinion with me 'as. to the Ucier part« 
A few days after ihe charge was pubH(he4 
by judge Chafe, I had a converfatitJi^ 
with his fon, Mr, Samuel Chafe, in Mr, 
Evans's tavern, and I then told him thq 
latter part of the charge had becfi omit- 
ted. 

Mr. Harper then p.refented the foUovr •• 
ing reqaeft from judge Chafe : 

Mr, Vresideut^ 

 * 

The ftatc of my health will ooi( pcrinife 
me to remain any longer at this bar. It ii^ 
with great regret I depart before I bear the 
judgment of thisjionorable court, if per. 
minted to retire, I (hall leave this honora^ 
b.^'court with an unlimitted coafidence in 
its j[uftice ; and \ beg leave to prefeot my 
thanks to them for ihci^- patience and in. 
dulgence in the long and tedious examina^ 
tion of the witnefles. Whatever may bp 
the ultimate decifioh of this honorable 
court, I confole myfclf with the rcftc^^ion, 
that it win be the refult of mature deliber-' 
anon* on the legal tcftiraony in the cafe, 
and will emanate froni thofe principles,* 
which ought to govern the highcil tribunal 
9f jufticein the United States. 

The prefideut obfervcd, that the rolea 
of (be cOAirt d^ not require th^. pcuofi^ 
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j;>^feficeot'jadge Cfiafe; and that there 
IMS no objedion to hii withdrawing; 

Mr. Rand»lph faid, that on behalf of 
the manageri he nraft requeft of the coarc 
a fx>ftponemeht of the cafe until the next 
day, in order to give time to digeft the 
(evidencei and that\ perhaps fonic of their 
witoefiea wpbld inri?e by that timei 

The cOort then adjourned. 



Wboniidat, fthruavy io% i8d^« 

The court haring met|f ofnal^ 

Mr. Nicholfon obfervcd, that one of 
ihe witneflei on behalf of the Unite4 
StattI had arrivedj and he wiihed^ him 
txamined* 

Pbtlif iienvarl snvom — txafnimeJ hj 
Mr* Nicholson* 

Q. W^it yod not a member of the grand 
]ury to whom a charge was deiirered by 
judge Chafe, in the circuit court at Balti- 
more in May* 1805 i 



A. Lwaty 6i|t I haTe a rery impcrfcft 
recolle^ion oi the charge. 

Q^ Wat there any particular reafon wbj 
you paid no attention to it ? 

A. I did not feel well [Aeafed with a 
part of the charge. 

Q. Did he thirow any cenfufe on thofe 
who had voted for the fiiffrage lai^ ? 

A: I f^lt hurt at fome expreffioni which 
^cre ufed in aituiion to it; as J had been 
a member of the legillature at tHe time the 
law pafledi and voted ior it* 

^ What exfjrefliobs did he ufe aboat 
the Tons of men who had ereded the hit 
fabric ? - ' 

A. I think be ufed the wotd " dc^geoe- 
racy" 

^ Was there a recommendation to the 
grand jury, to ufe their influence to prc^ 
vent the paiTage of a lav^ for the abolU 
tion of the general court ? 

A* I think there was; 

Httc the evidence wu dMkAi 
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Wednesday, February 20. 

Mr, Early rofe andjhoke as follows : 

'Mr. President, 

There is nothing more dcmonftra- 
tivc of the efficacy of the principles of 
OUT government, than the prefent pro- 
fecution. Wc are now called upon 
to teft the corredlnefs of thofe princi- 
ples. A highly important officer of 
the government is brought before the 
bar of this court* charged with having 
committed a6ls of the dccpeft dye. 
An officer who has been intrulled by 
his country to adminillcr to the people 
a portion of the juftice on this Hde of 
the grave, (lands charged with difre- 
garding the facred obligations of the 
conlUtution, and of, (tainihg the pure 
ermin of juftice, by political party fpi- 
rit^. The tranfa£lions for which the 
refpondent is now to anfwcr, have paf- 
fe*d in review before the people, and fix- 
ed a foul (ligma on the American charac- 
ter. To this honorable court, the people 
through the medium of their reprefen- 
tatlves, have applied for a vindication 
of their rights, and dragged the guilty 
here to receive punifliment. The firll 
article of impeachment exhibited by 
the hdufc of reprefentatives, charges 
the refpondent with a conduft that 
ftrikcs at the root of one of the mofl 
important priviledgcs of a free people. 
I mean the right of trial by jiyT* This 
right was one of the moft vAiuable pri- 
viledgcs which wc acquired by the re- 
volution, and forms one of the fafc- 
guards in the federal conllitution. The 
relative rights of judges and juries in 
criminj] cafes were little known in the 
dark ages of fupcdlition, it was re- 
fcrvcd for the fpirit of modern times, 
to allow to ^he jury that inedi'mable 
right of deciding the law as well as the 
fa^ in criminal cafes. This right has 
been fo long pra£lifed, that it would 
be reafonable to expedt that we fliouid 
not witnef^ any difference of opinion 



on the fubjeft, cfpecially in capital 
cafes. It is not my intention to denv 
the right of judges to deliver their opi- 
nion on the law to the jury, but it is 
the moft delicate power which they 
poffefs, and Ought to be exercifed with 
caution. By the conllitution of the ' 
United States, the accufed Is to enjoy 
the right of a trial by an impartial ju- 
ry. We charge the defendant with . 
having deprived John Fries of the right 
of having his cafe determined by an 
impartial jury. For the refpondent 
did deliver anextrajudicial opinion, and 
made certain declarations to influence 
the minds of the jury againlt the Cafe 
of Fries. This opinion, and thefe de- 
clarations would be more regarded by 
them, as being the a£ls of a judge who 
was well informed of the defence of 
Fries, which depended upon princi- 
ples of law, and upon thole laws which 
bfid been denounced by the refpondent, 
before any argument was heard, and 
when he knew that the defence of 
Fries reded folely on thofe laws. But 
fir, wc muft look a little farther into 
this tranfaftion. It was not enough 
that Fries fhould have his chief de- 
fence fnatched from him. It was not 
enough tliat a (itlemn opinion was giv- 
en before counfel were heard, but as 
if determined to clofe every avenue of 
defence, the refpondent prohibited the 1 / 
counfel from arguing the law to the 1 
jury. This fadl is eftablifhcd in fuch 
a manner, as to force convid^ion to the 
mind of every man. We have the po- 
fitive teOimony of Mr. Lewis and of 
Mr. Dallas. On the other fide, there 
is the negative teitimony of Mr.-Rawlc. 
This honorable court well know tEat\ 
the teitimony of one affirmative wit- 
ncfs fwearing to a faft, is more regard- 
ed in law than the teftimony of many 
negative witneflcs, and we muft forci- 
bly feel the confonancy of this rule, 
with common fenfe. But we win "not 
reft the cafe here. It appears by the 
evidtnce of all the witneiTes, that aU 
moll every obfervation of the counfol 



102 



for Fries, was predicated on the idea 
that their p)ri?iledgcs were to be rc- 
flriaed. Mr. Rawle himfelf ftated, 
that all the obfervations of Mr. Lewis 
were bottomed on that idea, although 
Mr. Rawle conceived the idea to be a 
miitaken one. But the recolle£lion of 
' Mr. Rawle mud be ver j iroperfe£l as 
to the tranfa£tions of the firft day. 
He was budly employed in performing 
his official duties and took no notes of 
the proceedings, nay, fo imperfe£l 
was his recollc£tion, that he did not re- 
member whether Fries was that day in 
court, or not. But is it not remarka- 
ble, that all thofe obfervati(/iv.s of the 
counfcl which were predicated on the 
idea, that they were to be deprived of 
arguing the law to the jury, (hould 
have been fuffered to pafs unnoticed yb 
the court, if they had not intended 
that the counf«:l Ihould be deprived of 
this right ? Thofe obfervations would 
not have been, fuffered to pafs unno- 
ticed, had they been unfounded. We 
have it in teftimony from Mr. Lewis 
and Mr. Tilghman, that on the fecond 
day the refpondent told the counfel 
that they might argue the law to the 
jury, but it would beat the hazard of 
their characters. But fir, in page 1 2 
of the anfwtr of the refpondent, he 
'k admits that certain obfervations were 
made on the firil day to re(lri£t the 
counfel, and yet none of tliofe obfer- 
vations were recolle£led by Mr. Rawle, 
which plainly evinces his inattention to 
the tranfadlions of the Srit day. I 
confider myfelf then fafe in the pofi- 
tion, that the counfel for Fric& were 
re(lri£tcd from arguing the law. The 
crime with which Fries ftood charged, 
was the greateil poillble offence, and 
he ought to have been (hewn every 
pofiible indulgence. Not only (hould 
every argument which the ingenuity 
of counfel could have devifed, have 
been heard, but the judge ought 
to have been counfel for the accuf- 
ed. It (hould never be forgotten, 
chat judge Chafe had a previous ex- 
ample before his cycSj and of a ve- 



ry recent date, fet by a judge who it 
now departed from this tranficory 
World, to the land of fpirits. In the 
firft trial of Fries, judge Iredell fet an 
example, which judge Chafe ought to 
have followed ; but disregarding all 
precedents, and fetting at naught all 
examples ; the refpondent firft deter- 
mines the law, and then prohibits the 
counfel from arguing it to the jury. Of 
what avail is the right of the accufed 
to be heard by counfel, when his coun- 
fel are prohibited from arguing the 
law on which his defence ^entirely 
refts ? Of what avail is it, that the ju- 
ry are invefted with the right of de- 
ciding the law as well as the facEl, if 
they are to be prohibited from hearing 
arguments as to the law. The right 
of the jury to decide the law in cri- 
minal cafes, is aS much acknowledged 
as their right to decide on the fa^s, 
and the court have as much power to 
abridge their rights in one cafe as in 
the other ; and the accufed has as 
much right to be beard by counfel on 
the law as he has on the fads But 
here we are affailed by the refpondent, 
in his anfwer, with a train of reafoning 
which it may be proper to anfwer in 
part. He informs the court, that the 
law with regard to treafon, had besn 
fixed by his predeceffors, and he was 
not zi liberty to depart from thofe 
principles which had been fettled by 
them. It is not our intention to en* 
quire whether the opinions of his pre- 
deccffors were correft, and whether he 
was bound by them. The enquiry is, 
r^hether the refpondent was juftifiable 
in prejudging the cafe, and prohibiting 

he counfel for the accufed from argu- 
^g the law to the jury. Some part of 

ic reafoning of the refpondent, is an 
aggravation of his offence. He fays 
that it is important that the jury fbouIJ 
not be miflcd by the counfel, and it 
was a fiivor confered on them to pre- 
vent improper arguments being made 
to them. This reafoning will apply to 
every criminal cafe, whatever. In cafes 
of murder and theft^ the court might 
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conCider it a faror to prevent counfel 
from arguing to the jury, left impro* 
per impreffions Ihould be made on their 
minds. Is this the amount of the 
boafted trial by jury, that they who 
• poflefs the right to decide both law and 
fa£^y ihould be guarded againfl im- 
proper impreffions, and tliould receive 
no information on the fubje£); they are 
about to determine ? We are told by 
the Tcfppndcnt, that on the fecond day 
the counfel were permitted to prpcecd 
with the defence in their own way, 
but they declined. The refpondcnt 
fuppofcs that much of his defence will 
reft on the tranfa£lions of the fecond 
day, conceiving that the opinions which 
he had promulgated on the firft day 
were dangerous ; ' the refpondcnt on 
the fecond attempted to withdraw 
them, but there are fome important fea- 
tures which it is proper to notice, as a 
preface to the conduQ of the judge on 
the fecond day. W^hy were the pa- 
pers which he had tlirown down on 
the bar table on the firft day recall- 
ed i was it on account of their perni- 
cious tendency, or impropriety, or did 
the refpondcnt feel compunQion for 
having done the a£l ? No fir, nothing 
of this kind operated as an induce- 
ment to rccal the papers. The firm 
and manly ftand made by the counfel 
againft fuch an ufurpation, and their 
determination not to yield to a proftra- 
Hon of their rights, were the caufes 
which induced the recal of the papers, 
and they were not recalled until the 
court had convincing proof of the de- 
termination of the counfel. But this 
recalling of the papers was a mere fir 
nefle played ofF to give an appearance 
of fairnefs to the condudi of the ref- 
pondcnt. "Was the crime which was 
committed by the refpondcnt the great- 
er, becaufe the opipioi) was reduced 
to writing i It was not. The form- 
ing and delivering the opinion, in the 
prcfence of thejory, tending to influ- 
ence their decifion, was the guilt of the 
ofFence, and the evil was completed by 
the application •f the law to the par- 



ticular cafe, and the counfel were left 
to the miferable hope of convincing 
the judge that he was wrong. If then 
I were aflced, as the counfel were, whe- 
ther if an error had bccrf committed, it 
ihould not be fufFcred to be corre£led, 
I would anfwer, that it was an offence 
that admitted of no atonement. The 
evil was complete,and repentance came 
too late. As well might a man who 
had infli£led a mortal wound, attempt 
to repent (when he found the perfom 
dying) under fear of being puniQied. 
The fin committed by the refpondcnt 
was of fuch a nature, that it admitted 
of no repentance. As to the pcrmif- 
fion given to the counfel to proceed, I 
will obfcrve^ that I have been unable 
to perceive any permiffion which plac- 
ed them on better grounds than they 
were on the day before. I think, I ob- 
fcrve only a defign in theconduft of 
the refpondcnt to irtipofe on the peopled ., 
a (hew of fairnefs when it had the fub-j , 
ftance of injuftice. Although he in- 
formed the counfel that they might ar- 
gue the law to the jury, yet when 
brought to explain h^mfelf, we find 
he reftrifted the counfel. They were 
to be permitted to argue the law to 
the jury, but the manner was to be 
regulated by the court. They were 
permitted to rejid cafes that were law, 
but not cafes that were not law. This 
is Mr. Rawle's teftimony, that com- 
mon law cafes and decifions under the 
ftatute of Edward the Third, before 
the revolution in England, ihould not 
be read to the jury 5 for it will be re- 
colleded that the cafes mentioned by 
the judge as improper to be read, were 
decifions after the ftatute of Edward 
the Third, and were made in the reign' 
of Edward the Fourth. I afk the court 
to look at the confequences cf this 
dodrine. The counfel were permitted 

S argue the laW, but not to read cafei 
at were not law. Who was to de- 
termine whether the cafes were or 
were not law ? The judge himfelf^ 
and the right of the jury, was as much 
impaired as if the counfel had been 
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prohibited sjltogpthcr from arguing the 
law. It may be faid that fome rcllric- 
tion is nect^ury to be laid on counfel. 
I grant this in fome extreme cafes^ and 
where it is apparent that the books 
read, have no relevancy to the jubje£\y 
but the greatefl rellri^ion on couiifcl 
in fuch cafes, ought to be a regard for 
their profeflional reputation. Here I 
wii^zht clofe the argument on the firll 
article; but my refle^lion is hurried 
to the latter part of this tranfaftion. 
— We find an American cit&cn fum- 
moned to the bar, under a charge 
which afFccted his life, and" in this flatc 
ot agitation obliged to make his de- 
fence withoi!t the afliftance of coun- 
fel — and wc find the judge who oai^ht 
to have been his counfel, prejudging 
tac only grt/unj of his defence, ana 
clofing the avenues of jullice. On 
this fubjtr£V, language would be too 
wciik to cxprcfs my abhorrence of the 
tranfadlion, an»l I mult leave it to the 
ilronger expreffions of filence. For 
(his tranfacSlion to denounce the rcf- 
pondcnt, for a violation of our mofl 
valuabi' priviledges and invoke thejuf- 
ticc to expiate the unholy fin by a pu- 
nifhment of the author. The fccond, 
third and fourth articles, charge a con- 
duel in the refpondent, which forms 
many grounds of accufation. It is 
true that in this inftance, no perfJns 
life was at ttake, but other privileges 
were violated which are equally facred. 
In cafting our eyes over this tranfa6ti- 
on, we arc flruck with a feature not 
ufual in the li?llory of judicial proceed- 
ings. Wc find the refpondent proceed- 
ing with a determination to coiivift. 
We find him endeavoring to bring (hame 
upon the counfel who appeared forCal- 
Jijnder. We are met in the outfet of this 
cafe by the refpondent, with a lon"^ train 
of rcafoning, but it appears ro be the 
re »fonin;» of a man confcious of im- 
propriety. The teil whiclj was adonc' 
ci to try whether the jurors w^rc im- 
partial, and lac manpcr in which the 
juti^.e aclt'd, cannot be accounted for 
ipu «ny other priacip.ie, than an inten- 



tion to convift. Upon what other 
ground can we account for the jurors 
being afked, whether thcyliad formed 
an opinion upon what they had never 
feen j and although every juror might 
have an opinion which infured the 
©onvidiion of Callendtr, yet they were 
obliged to anfwer the queition in the 
negative, which ^«'as put to them by 
the refpondent. I hope to be pardon- 
ed for f lying what is painful to me, 
confidering the years of the refpondent, 
that his rcaloning on this fubje£l i& an 
univrthy evnfton. It is an evafion which 
mull prevent a difqualificiition of any 
juror, and will fet at nought the con- 
llitutioiul provifion which gives to the 
accufed the right of a trial by an im- 
partial jury. But it is alledged, that 
the opinion formed by Mr. Baflet was 
no difquatification, becaufe it contain- 
ed no opinion as to the guilt of the 
traverfer. There is a plain rule on this 
fubjecl which is fafe and reafonabk. 
That a juri)r mull be indifF<:rent. The 
refpondent has in page 2o of his an- 
fwer given his expofirion of indiffer- 
ence in a juror, which I conceive to be 
erroneous. I am to be anfwered by 
gentiem'-n of great 1?^'*^^ abilities, and 
who weli know that partiality in a juror 
will create a difqualification, and that 
a juiorniull (land indifferent both a$ 
to the perfon and the matter in difputc. 
Partiality or prejudice need not be in 
the cafe then for trial, in order to pre- 
vent a perfon from ftrrving on the ju- 
ry. It is a rule even in civil cafes,* 
where an opinion is exprefled on xnc 
fubjed, that the party is not acompe- 
renr juror. By way of illuftratio.i I 
will put a cafe of a man who is tried 
for murdiT. Suppofc there is a dif- 
putc as to tiie fact of killing, whether 
it amounted to murder or not, and a 
juror fpeaking in illation to the killing 
fuch, uxprels an opinion that fuch a 
killing was murder. I afk whether 
fuch a declaration would not be a dil- 
qualification, certainly it would. The 
prefent cafe is equally as flrong/ Al- 
though Mr. Baffct did not declare that 
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Callender was guilty, yet he did fay fo 
in fa£l| for 4ie declared that he had 
formed an ** unequivocal opinion/' 
*« that the author of The ProfpeB Be-- 
fore Usy came under the fedition law." 
And it was well known that it was for 
the publication of that book, that Cal- 
lender was indidted. But the refpon- 
dcnt dates another reafon why Mr. 
Baifet (houM not have been excufed, 
which is, that as it was competent for 
Callcnder to have proved the truth of 
the charges, BaflTct could have formed 
no opinion on the fubje^^. But let it 
be remembered, that under the fedi- 
tion law, there were two grounds of 
defence, to wit, the fac^s and the in- 
tent, for a writing mult not only have 
been faife, but aifo, fcandalous and 
malicious, to conititute criminality, 
and although BafTet might have form- 
ed no opinion as to the truth of tfle 
publication, yec he certainly had as to 
the intent with which it was publlih- 
ed. Buc it is dated, that the opinion 
of Mr. Baflet was only founded in re« 
prefentation. The fame may be faid 
in aimoii every cafe, becaufe few are 
fpe£tators of the com million of an of- 
fence, and their opinions mud be form- 
ed on reprcfentation. In the cafe of 
Fries, there were three jurors fet a- 
{\Ac Of I the ground of prejudice, yet 
it is not probable that either of them 
were fpeCtators of the overt a£ls of 
treafon, which Fries dood charged 
with having- committed. Tl.c refpon- 
dent dates, that the opinion of a juror 
mult have been delivered as well as 
formed to difqualify him from ferv- 
ing. Even admit the correftnefs of . 
this pofition, yet it docs not excufe 
him, for Mr. Baffet exprefsly dated, 
that he delivered the opinion which he 
had formed, in open court, previous 
to his being fworn in chief. Then 
why in the teeth of this damning fa£l, 
did the judge order Badet to be fworn 
•n the jury. In purfuing this tranfac- 
tion, tnc fcene anfes on us. We are 
next to examin';; a part of it, in which 
human invention may be tortured in 



vain for % palliation, this is the re- 
je£^ion of Colonel Taylor's evidence. 
The charge in the indictment which 
he was called co give evidence on, mud 
have condituted diftin^ offences, but 
one charge might have ccnfilted 
of feveral fadls. We have two views 
of this fubjedt, the one to be found iii 
the tedimony the other in the anfwer. 
We learn from the teilimony, that the 
refpondent rejected the evidence of co- 
lon 1 Taylor becaufe it did not go to 
jprove the truth of the whole charge. 
I take it that the charge which colpnet 
Taylor was to prove, was a dilLind); 
offence, and that his evidence ought 
not to have been reje£ted9n the ground 
alTigned by the rclpondent. In a cafe 
of murder, the defence may depend 
on many things. Was it ever heard 
of before, that a witnefs was rcjefttd 
becaufe he was unable to prove th# 
whole of the defence ? I believe not. 
Why then was this doctrine applied to 
the cafe of Callender ? Was his judi- 
fication fuch an anomaly in its nature, 
that it did not admit ot the ordinary 
rules of jurilprudence ? As the charge 
confided of different fadts, fo the de- 
fence oui^ht to have been allowed to be 
made to each charge. ^ I will now no- 
tice the reafons ailigncd by the refpond- 
ent, in his anfwer for the rejection of 
colonel Taylor's evidence. In page 24 
of the anfwer, we find this doctrine 
laid down that it fird mud be ihown 
what is in the power of the party to 
prove, or the evidence of the fird wit- 
nefs (hall not be received. Mud it 
then appear that the party who pro- 
duces a witnefs has proof in refcrve ? 
For this is the amount of the reafon- 
ing of the refpondent. It is new doc- 
trine to me, that the admiflibility of 
tedimony diould depend upon what 
may afterwards be produced. The 
judge had no right to know what could 
be proved by other witneffes. I will 
farther premife, that the quedion, how 
far the evidence fubdantiated the truth 
of the charge, and its legality alfo, 
were quedions for the jury, becaufe 
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thtj were the judges both of the law pol&fled oi taicnisy v ^^^ might adorn 
and the fadi, and wore to determine the tribunals of any country. Then I 
whether the traverfer had made good aflc, whether on a queflion fo Cmple, 
his defence. For ought the judge he could have erred without intention ? 
knew the jury might have been of o- I anfwer> no fir. Can it be fuppofed 
pinion, that all the reft of the charges that every thing w;^ done to ftifie the 
except what colonel Taylor would defence of the accufed, and yet the 
prove true, did not come under the fe- judge be free from corrupt intention.— 
^ition law. The fourth article accufes Let gentlemen look at ike tcfliraony, & 
the refpondent of partiality. I will they will find damning proofs of an in- 
beg leave tocall the attention of the tention in the refpondent, to opprefs, 
court to the refufal to continue the tri-* and produce the couvidtion of Callen- 
al until the fucceeding term. The rea- der. The fifth and (ixth articles, are 
fon afligned was, that it did not appear founded on grounds fo fimple, that 
that the witnefTcs who were wanting, I will not take up the time of the court 
would prove the truth of all the char- in difcuffing them, but will proceed to 
fes; let us examine this doQrine. the feventh. This article charges a 
The charges againft Callender, were conduQ in the refpondent, than which, 
many. Under the plea of not guilty nothing could tend more to tarniih his 
fo the jury, it was competent for him official cbarader. The conftitution 
fo contend that the charges were true and laws of the United States, have 
or were not criminal^ both of thefe intended that all judges (hould be inn- 
grounds of defence the jury were to partial difpenfers of juilice. In cri- 
pafs upon. 'With what juftice could minal cafes, it was intended that they 
the judge fay, that becaufe the witneff- fliould ftand aloAf from prejudice, but 
es could not prove the truth of the judge Chafe in this tranfafiion, be- 
whole of th« charges, that there ab- came a hunter after accufation. Dif- 
fence was no good caufe for a conti- regarding his high judicial ftation, he 
nuanc^, when the queflion of law was becomes the procured* of profecution. 
not to be decided by him. No other Surely his thirft for punifliment mud 
conclufion can be given to this conduct have been great, when he could not a- 
of the refpondent, than an attempt to wait the tardy movements of the pub- 
wrcft from the jury their right to de-» lie profecutor and of the grand jury, 
cide on the criminality of the a£ls. If, Mr. Prefident, our j udges are to 
The conftitution provides that the ac- turn informers, and feek after profccu- 
cufed (hall have compulfory procefs to tion, then muft this country become 
compel the attendance of his witneifes, the nurfery of oppreffion. I (hall not 
of no avail is this priviledge unlefs make many obfervations on the eighth 
time is allowed for the witneifes to at- article. I confider it of peculiar im- 
tend. Of what avail is it to fay, that portance as it exhibits the general fpi' 
procefs (hall iflue to compel the attend- rit of the refpondent. It places the 
ance of witncffes, when the party is refpondent in a grand Gtuation. We 
forced to trial before theproccfs can have heretofore feen his power onlf 
be returned ? This is worfe than moc« extended to individuals, but on this oc- 
kery, it is high treafon againft the ma- cafion, we behold his gigantic genius 
jcltjr of the conftitution. Callender railing him to a furprifing height, and 
was indided, tried, convifted and pu- whole governments fubjedtohis wrath. 
riOicd whilft his witnefles were abfcnt. Both the afls of the ftate of Maryland 
Shall we be aflced for proofs of corrupt and of theUnitcd States, are expofcd to 
intent in the refpondent ? It is on all the whip and the rack. There is no 
hands admitted, that he yields to none truth more facred, than the language 
in legal learning and abilities* and is of the eighth article, that ** without 



lo7 



public harmony there can be no public 
happincfs." What language can dc- 
fcribe the condudl of a judge who at- 
tempts to deftroy the refpc£l which the 
people entertain for the a£ts of both 
the (late and general governments. It 
was not fufficient that a perfon fltting 
iu the judgment feat of the nation, 
converted it into a forum to pronounce 
philippics againft the (late in which he 
f^it as judge ; but the congrcfs of the 
United States mud be held up to view 
as the facrilegious violators of the con- 
ftitution of their country. Mr. Prefi- 
dent| I have done, and in conclufion, 
will obferve, that in my opinion, we 
have eftabliflied again ft the refpondent, 
a volume of guilt, every page of which 
calls aloud for vengeance. I fliall leave 
the caufe of the refpondent, in hands 
where there will be a different meafure 
of juftice than he is wont to mete to 
others, and where it will be adminifter- 
•d without refpe£t to perfons. 



Mr. Campbell, 

Mr, Pre/idfni, and Gentlemen of the 

Senate^ 

It is with peculiar diffidence that I 

rife on this important occafion. Sen- 

&ble of my inability to do juftice to 

the caufe, were I left to confull my 

own inclination, I fhould decline the 

undertaking* But being called upon 

by the houfe of reprefentatives, to aid 

in the profecution, I muft obey the 

voice of my country, ancl perform my 

duty. Under thefe impreilions I fhall 

proceed to inveftigate the queftion as 

well as the fhort time which I have been 

able to devote to it, owing to my other 

avocations and the narrow means of 

information in this place on the fub« 

jc£k of impeachment will permi: me. 

I feel however fully confident, that I 

am afTocIated with gentlemen fully 

competent to fupply my deficiencies \ 

and that the members of the fcnate 



are adequate to the inveftigation of the 
fubjecl, and that there is no probabi- 
lity that juftice will not take^ place. — 
The fcene before us it more than ufu- 
ally interefting and important. One 
of the higheft officers of the country 
is called upon to anfwer before the ve- 
ry tribunal that fan6!tioned his elevati- 
on. It is a truth which has been ef- 
tablilhcd by the experience of ages, 
that high offices generally corrupt 
thofe to whom they are entruftcd, and 
few have been found able to refift the 
impulfe of grafping at ftill greater pow* 
ers than they polTcfs. Hence it lias 
been the exertion of all government* 
who regard the liberties of the people, 
to guard againft the abufe of power, 
by calling on thofe to whom it is en- 
trufted, to give an account of the man- 
ner in which they have executed their 
truft. For this purpofe the trial by 
impeachment was early reforted to in 
England. More than five hundred 
years ago, the reprefentatives of the 
people in that nation, called upon the 
higheft officers to account for their 
conduA, and to be puniftied for a 
violation of the law. The trial by 
impeachment is a peculiar favor to the 
accufed^ becaufe the higheft tribunal x^ 
in the nation cannot be influenced. ^ 
and party foirit will always be laid a- \ 
Ldc. in the view which I Ihall take 
of this fubje£t, it will be proper firft 
to notice the provifions relative to im- 
peachment, and to (hew how far they 
apply to tl^e prefent accufation. In 
the conftitution of the United State$ 
it is faid, << that the fenate (hall have 
the fole power of trying all impeach- 
ments." Here let me obferve, that ^ 
the wifdom of the framers of the con- 
ftitution is plainly difcovered in this 
feaion. The higheft and moft en- 
lightened tribunal in the nation, i$ 
charged with the protedion of the 
people, and to proteft againft thofe 
whom they themfelves had elevated 
to power, and of whom they had onc» 
entertained fo favorable an opinion. 
—No Mjjfcxiw Uibuftja 11 allowed to 
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try an olEcer of the government, and mud mean in offences not impeacha- 

judges arc placed out of the reach of blc. And that an impeachment lies 

fufpicion. But the ** judgment in ca- for an abufe of the power entniflcd 

{t$ of inhpeachment cannot extend far- to an ofEcer, and done in his official 

thcr than a removal from office, and a capacity, and punifhabie by this tri- 

difqualification to hold an office of ho- bunal; and an indiftmcnt lies for 

nor, trufl or profit, under the United fomething not done irr his official ca- 
States." Here the conftitution makes . pacity, and to be tried in a court of 
an evident didind^ion between fuch I o rdinary jurifdiftlon.^ With this view- 
crimes as are puniftiable by impeach- ^Tthc iubje6t I will proceed to exa- 

ment, and thofe puniffiable by indi£t- mine the articles of impeachment and 

ment. So far as the officnce of the the evidence. It will not be expedted 

officer is injurious to fociety, and cal- that I fliall enter into a minute detail of 

culated to endanger the lives and liber- the volume of evidence which has been 

ties of the people, fo far h he im- adduced in this cafe, I (hall onlycon- 

peachable before this tribunal, and not (ider the fa£ts which have been prov- 

elfewhere. But where an indif^ment ed, and from thefe I will attempt to 

will lie for the offisnce, there an im- e{labli(h that on the whole conduct of 

r£eachment will not. An impeach- judge Chafe, he was actuated by mo- 
ment is a kind of inquefl, to examine tives of oppreffion, and a difpofition 
in what manner the officers have dif- to bear down all oppofition to hit prin- 
charged their duty. It is not therefore ciples. There is not a fingle article 
neceffary that the offence Ihould be an not (Irongly marked with oppreffion, 
indictable one, to render- it a fubje£t and fpringiiig from political intol^rcncc. 
of impeachment, but that the officer In order to oblerve fome arrangement 
has abufed the trufl repofed in him in my argument. I (ball conHder firlt 
and endangered the liberties of the the conduct of the judge at the trial of 
people. The mode of proceeding in Fries. I IhalJ alfo conlidcr his con- 
the cafes of impeachment and indi£t- 4uct at the trial of Calleader for a li- 
ment clcariy {hews the diftindtion be- bcl, fo far as it is embraced in the fe- 
tween them. In the former no pro- cond, third and fourth articles. The 
• cefs iffiied to take the party into cuilo- fifth and (ixth articles I fhall leave to 
dy, but merely a fummons for him to thofe of my colleagues who are better 
appear at the bar of this court, to an- acquainted with the fubje£t than I am. 
fwcr the charges. This plainly cvin< The two 1 all articles fhall be relied up- 

Ices, that it is not confidcrcd a criminal on by me to (how the motives of the 

peculation. In cafes in courrsof ordinary judge. In examining the firfl article 

jurifdidlion, theperfonal attendance of I (hall rely on the rollowing pofitions. 

rhc party accufcd is necefTary", butin this I (hall firft endeavor to (hew that Frie« 

cafe it is not. Either there mull be a was entitled to the benefit of his coun- 

diilinclion between the ofl'ences, or fels being heard on the law as well as 

this monftrous abfurdity is involved ; the fa£l, without being fubjecl to the 

that a man may be puni(hed twice for re(lri<^ions impofed on them by the 

the fame offence, firit by impeachment judge. I ihall fecondly contend, that 

and then by indi£lment. It mud I the judge by delivering his opinion, 

think appear evident to every gentle- did virtually prevent the counfcl from 

man who hears me, tiiatthe diltindi- arguing the cafe. And that he did im-- 

on does exifl between impeachable and pofe reilri6lions unknown before, and 

indidable offences ^ and that when the then I (hali infill that thofe aAions 

conllitutiondeclaresthat the officer may could only fpring from corrupt mo-' 

be proceeded againft by indi^ment^ it tivcsi and adifpolition in judge Chafe 
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W oppreft all thofc ivho came before 
him for trial who differed in political 
opinions with him. 

My firft pofition is fupported by the 
eighth article amendatory of the con- 
ftitution, which provides " that the 
accufed (hall have the benefit of coun- 
fcl for his defence.** Of what bene- 
fit will counfel be when an opinion is 
delivered before they arc heard. Of 
what benefit can counfel be when they 
are to be fubjeQ to the arbitrary rules 
of the court ? According to the doc- 
trine of the refpondenr, the /ight of 
the zcdhkd to have counfel would be 
a mere nothing. If a man has the be- 
nefit, he has alfo the means of ufing 
it. Although it is faid, in the anfwer 
filed by the refpondent, that in fomc 
rcfpefts the counfel are the mere offi- 
cers of the court, yet counfel are pro- 
tcfled in the cxcrcife of their rights 
as completely as the judge ; and not 
fubjeft to the arbitrary reftriflions of 
the court. I will now proceed to the 
fecond pofition which I laid down, 
which is, that the judge by delivering 
an opinion, did virtually prevent the 
counfel from arguing the cafe. The 
fa£l of the judges having delivered an 
opinion, is admitted in his anfwer, 
pages X I and 13. It is alfo proved by 
tcftimony that will not admit of a 
doubt, and it only remains, to enquire 
mto the reafons of the judge, for de- 
parting from the univcrfal praftice. It 
was a dixtCt violation of the conftitu- 
tional right which the prifoner had fc- 
cured to him. But it is infilled on by 
the judge, that the cafe had before been 
decided and the point of law fettled, 
and it is afkcd, <« whether any evil 
could refult from the delivery of the o- 
pinion at any ftage of the trial." Wc 
do not charge that the opinion was «?r- 
roneous, but that the judge decided 
without hearing counfel, and prevent- 
ed the counfel from being heard, there- 
by depriving the prifoner of his con- 
ftitutional righL If this condudt was 
correal, what would be the confe- 
<iuence» ? Tlic jiidgc might pafs final 



fentence without a jury trial. This is 
the fum of the etcufe made by the re- 
fpondent, that the opinion was correft, 
and that he mufl finally have dehvered 
it, and therefore there was no necefli- 
ty to hear counfel. Dangerous, fir, 
would be this dodrine. If true, the 
boafled trial by jury is a mere phan- 
tom, tofTed about by the breath of e- 
very judge, and would be unable to an- 
fwer any good purpofe whatever. I* 
will now (late, that the conducl of the 
judge was contrary to the rules and 
ufages of courts. For the truth of 
this afTertion, 1 may refer to the whole 
teftimony adduced in this caufe. Not 
a foHtary inflance has occurcd, where 
all the witneffes pradlifed law, of a 
judge delivering an opinion before ar- 
gument. By this a^, the judge his 
broken the eflablifhed praflice of 
courts, and it is incumbent on him to 
(hew that it was proper. I will here 
notice an admiflion of the judge, which* 
faves me the neceffity of proving what 
he admits. In the eleventh page of 
his anfwer, he ftatcs that the jury had 
the right in the cafe of Fries, to decide 
on the law *, but he alfo dates, that the 
court had a right to give an opinion on 
the law. If this is true, the judge had 
an equal right to give an opinion oa 
the fadls; becaufe the jury had the 
fame power to decide the law as well 
as tlie faO. Once eflablifh this doc« 
trine, and the (rial by jury is not worth 
prefervacion. I will now proceed to 
the third pofition, which is " that the 
judge did impofe arbitrary reflriiSlions 
on the counfel for Fries." This pofiti- 
on is clearly eftabliflied by the tclllmo- 
ny of Mr. Lewis and Mr. Dallas. Mr. 
Lewis, declared in his evidence,, that 
judge, Chafe faid, " that in a former 
trial, great wafte of time had taken 
place in reading common law autho- 
rities and decifions under the flatutes 
of England, before their revolution, 
and alfo the flatutes of the United 
States, and that it fhould no: take place 
again." Let me bring to the recollec- 
tion of the court, the delivering of the 
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opinioti. The fccnc was novel to all 
the bar — the v^hole audience witncflcd 
a new fcerfc. The teftimony further 
ftates, that the judge told the counfel 
that they mud addrefs themfelves on 
the law, to the court, and not to the 
jury. On this point, I conCder the e« 
vidence of the counfel conclufivc. For 
although the witnefies brought forward 
on the part of the refpondent do not re- 
coiled this, yet their want of recollec« 
tion does not invalidate the teftimony 
of creditable witneiTes. I mull make a 
diftinftion between the credibility of 
witnefTes ; and the credit which ought 
to be attached to them on account of 
their relative fituation. The teftimony 
given by the counfel for Fries, is enti- 
tled to more weight than the teftimo- 
ny of the other witncfles ; becaufe be- 
ing, intercfted in the cafe, they were 
more likely to obferve what paflcd. 
On this ground, Mr. Lewis's evidence 
i^ unfliakcn. He felt much interefted, 
and the tranfaclion made a deep im- 
preilion on Lis mind. Taking then his 
evidence as a fa£l not difputed^ I a(k 
whether the rcftriftions were not un- 
known to the laws and inconfillent 
with the praflicc of ,the courts. All 
the witncrflcs declare this. Thcfc rc- 
ftri£lions were an entire prohibition of 
the counfel to fpeak. What were they 
to fpeak upon ? The f.*£ls were admit- 
ted on all hands ; a former trial had 
taken phcc and the fafts w^re cfla- 
blifhed. The judge afligned coiinfc.l to 
the accufed, for what purpofc I cannot 
dcvifc. V/hat were they to argue ? 
Wiirc they to argue to the judge, that 
he was in an error ? This was a moc- 
kery of jufticc. The judge could 

not prcfaiTie, that the counfel would 
argue the cafe. The afBgnment of 
counfel muft have been a compliance 
with form and not for the purpofes of 
juftice. I fhail now notice an exerti- 
on made by the refpondent, to give a 
coloring to the obje£l which the coun- 
fel for Fries, had in view, and which 
he muft have known they had in view 
in reading decifions in England, on the 



law of treafon before thC' rcyolution. 
The judge Abates that he prefutnes that 
common law authorities, could not 
throw any light on the law of treafon. 
But Mr. Lewis ftates, that the object 
they had in view was not to (hew that 
the courts of the United States were 
bound by thofe decifions, but to fliew 
that the courts in England had fmce 
the revolution conHdered themfelves 
bound by the decifions before tht re- 
volution, and that as the attorney for 
the United States was fuiTered to read 
the dicifions of the courts fince the re- 
volution, they wiftied to (hew t# what 
an extent conftru£live treafon had been 
carried before the revolution, and that 
thofe deciCons had influence on the 
judges who made declHons after the 
revolution, and that therefore none of 
the deciiions in England with regard 
to treafon, were binding on the courts 
of the United States. This was an 
objedt of importance ; but the counfel 
were deprived of tliis right, and they 
were alfo told that they muft not cite 
the ftatutes of the United States, al- 
though fome of the witneftes have de- 
nied this, yet Mr. Lewis, ftates pofi- 
tively, that this was done. • Is it then 
confidered to be the ufages of our 
courts, that tlie ftatutes of congrefs are 
not to be read in the courts, in order 
to ihow that what was charged to be 
treafon, was only fcdition. This was 
a dire£l violation of the right of the 
prifoner and of the counfel. It then 
remains to Qiew that the condud of 
the judge could not fpring from any 
but corrupt motives and an intention 
to opprcfs Fries. In fupport of this 
pofition, I beg leavq to lay down as a 
rule, that vrhc.n a man violates the 
laws o-f his country, improper motives 
muft be prefumed, and it refts on him 
to fliew the purity of motives either 
by evidence or by circumftances. The 
judge fays, that if he were miftaken in 
th^ law, he could not be confidered as 
liable to puniHiment. Sir, ignorance 
of the law cannot be oiFered as a juQi- 
fication. The known talents of the 
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Trfpondcnt precludes the idea that he 
aftcd from ignorance. In the cafe of 
Fries, he had no prcc*edcnt by which 
he could have a£ted. No inftancc has 
been offered of a fimilar conduft. He 
relies upon the proceedings and opini* 
on of the circuit court previous to the 
fccond trial of Fries. I a(k why the 
rcfpondent did not foHow the pra£lice 
of the judges who fat in thofe trials to 
which he alludes ? They certainly con- 
demn him. The counfcl all (late, that 
at thofe trials they were permitted lo 
cite all the authorities which they 
wifhed, and to argue the law to the ju- 
ry as fully as they thought proper. No 
opinion was delivered before the coun- 
fel were heard. Why then did not 
judge Chafe conform to the praftice 
in thofe dccUions> on which he rf lies 
for a juflification ? I leave it to his 
counfcl to reconcile this; I might in 
this cafe infift that the judge having 
fuch high opinions before his eyes, he 
muft have been confident that he was 
violating the laws of his country, when ' 
he zGtcd in oppofition to thofe opini- 
ons. Let mc merely obfervc, that the 
judge muft have had in view the con- 
viftion of Fries. The counfcl were 
afligned merely for the fake of forn(i. 
The day of trial was appointed. In 
the mean time, the judge makes up his 
opinion : the prifoner is called to the 
bar, not for trial, but to receive fen- 
tcnce ; and the poor, friendlefs Fries, 
is without a trial, configned to the 
hands of the unrelenting executioner. 
Is this an impartial adminiftration of 
judice ? No fir, it is not, and I may 
fafcly charge the judge with having 
T'ilfully violated the laws, and that it 
was done on account of his differing 
in political fehtiments with Fries, and 
I call on this court to vindicate the 
rights of the people, and punifh the 
violater of the laws. But it is infilled 
that the judge on the next day with- 
drew the opinion which he gave on the 
firft day, and gave full liberty to the 
eounfel to proceed with the dofencei 
This permiffion came too late ; the aA 



was completed, the opinion had been 
delivered, and the impreffioRS made on 
the minds of the jury 5 and the with- 
drawing of the opinion anfwered no . 
I^oodpurpofe. As well might Uie judge 
fay after having fcattcrcd fire brands 
over the country, that he ought to be • 
forgiven, becaufe he had withdrawn 
the inftrument that firft caufed the con- 
flagration. 

On this part of the fubjeft, the 
counfcl felt as I feel, that after a folemn 
opinion had been delivered, in the^icr.r- 
ing of the jury, tliat the 'offer made by 
the judge was a VMxt finejjfe to give an/^ 
appearance of fairnefs in the tranlac4 
tion, when no good could refult fromi 
the- offer to Fries. The counfcl thojight • 
it their duty to abandon the defence, 
becaufe the ground ou which it reflcd 
was fnatched from under them by the 
court. And here let me notice, that 
when Mr. Lewis ftated that he con» 
ceived that their withdrawing from the 
defence of Fries would be an advan- 
tage to him, his grounds for fo think- 
ing were, that they could be of no fer- 
vice in defending him after the con- 
duct of the court, and that they had 
better reft on the application for mer- 
cy. 

I will now notice a ground tak^n by 
the jadge in his anfwer, page 1 7, which 
is, that he cannot be impeached unlefs 
the offence be an indiAable one. I will 
refer to the cxpofition which I attempt- 
ed to give before in order to (hew that 
this is not corrcft, and in order to (hew 
that they are fepcrate and diftinft of- 
fences. I will alfo refer to known and 
eftablifhed authorities in England. In 
2nd Bacon's abridgement, and Jacob's 
Law Dictionary, it will be found that 
the defence of the judge is not tcna- • 
ble. I have now finiihed my obferva- 
tion on the firft article, and feeling 
much i0difpofed« I (hall fit down, in 
order to fee whether the court will ad- 
journ either for a (hort time, or until 
to-naorrow. 
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The court adjourned for half an collcftiti but it may hairc cfcapcd hU 

hour. , ' memory. The fa£l muft have cxiftcd 

unlefs Mr. HeatM told a wilful falfCf 

The court having again met ^ Mr. Ear-- hood, and it (hewed a determinatioa 

/y obferved that Mr. Campbell was fo in the judge to puuifli Callendtr. 
much indifpofed^ as to render it impofflble 

for him to proceed^ and folicited until the I will now examine the grounds of 

next day to conclude his obfer^iations — af- the refufal to pontinue the cafe upon 

terfome converjation^ the court adjourned, the affidavit* 

r — When the defendant was called to 

the bar, to anfwer, he wifhcd to have 

ThursdaTj February 21. his cafe continued, and for that pur* 

pofe filed an affidavit, ftating the ab- 

The court being called as ufual, fence of material witncffcs. I fhall 

contend that this affidavit was fuffici*' 

Mr. Campbell, in continuation, cnt to continue the caufe. The de- 
fendant fwore that witnciTes who were 

J\4r. Prefident, and Gentlemen of the abfent, were material to his defence. 

Senate, 

On this fubje£t I will take the liber- 

I will now proceed to examine the ty of citing a ihort cafe on the fubjed 

fecond part of the accufation, which of continuance.. It is from Fofter's 

relates to the conduA of the judge at Crown Law, page 2, where a fpecial 

the trial of Callender. I ihall examine commiffion had iflued to the court to 

the articles in the order in which they try perfons charged with the crime of 

took place, but in order to find out the high treafon^ and upon an affidavit 

motives of the judge, let us advert to made that there were abfent witnefTes 

his converfations previous to the trial, who were material, the court granted 

The intended profccution was firft fufficient time for their appearance, 

talked of at Annapolis. There the . (Here Mr. Campbell read the cafe) 

judj^e is found with the book in his From this cafe it will appear, that in 

pofieffion, and declaring that he would England an affidavit Gmilar to the one 

puni * Callender if there was an hop filed in the cafe of Callender is deem* 

neft jury in the (late of Virginia. This ed fufficient to continue the caufe. 

is proved by the teflimony of John But the affidavit of Callender was 

Thompfon Mafon, is uncontradifled ftrongcr than the one reported in Y^U 

9nd will not admit of a doubt. In the ter. Judge Chafe muft therefore have 

Aage on his way to Richmond, we find aded contrary to the laws and known 

the judge denouncing the defendant, ufages of our country. But the judge 

After the indiflment was found, the in his anfwer, as if to aggravate the 

{lanncl of the jury is prcfented to him ; cafe, has introduced a train of fophif* 

ic (inquires whether there arc any tical reafoning in order to ihew chat the 

creatures called democrats on it, apd affidavit was not fufficient, inafm^ch as 

orders them to be ftruck off. This is it did cot (late that t^ie witnefTes could 

provedby the tcftimony of John Heath, prove the truth of all the charges, 

Uis chara£^er is better known by forac and that tlxereforc Callender mufl have 

of the members of this court than it is been conyi^cd. Can any principle 

l>y me. If his integrity is good h^ of law juflify the pofition, that the 

caonpc be miftakcn. It is true, tl\e. defendant, before lie can entitle him- 

maiflul has ft^led jhath? does not re- fph* to acoi^inujincc, mufl prove to the 
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jiitigC) "what he expe£led to prore to 
the jury I I hold that in ordinary ca- 
fes, it is fufficient to (hew that the 
wienefTcjs are material and that their 
attendanee can be procured. In the 
cafe of Caliender the affidavit did fub- 
ftantially (late, that the attendance of 
the witnefll'S could be procured at the 
next term. It dated their place of re- 
fidence, and that they could not be pro- 
cured at that term, and it follows that 
he mud have expected that they could 
attend at the next tsrm. If the doc- 
trine contended for by the judge is cor- 
rect, the praAice of continuing cafes 
will be difcretionary with the court, 
and indead of producing any falutary 
effect, it will be produftive of nothing 
but iujudice and oppreffion. Not once 
in ten thoufand times would a defend- 
ant be able to have his cafe continued. 
The doArine is dangerous to the liber- 
ties of the people. The refufal to con- 
tinue the cafe, is to my mind, an evi- 
dence of the fpiritby which the judge 
was actuated during the whole trial, 
which was to convidl Caliender j and 
hfi was determined to bear down all 
oppoGtion to this favorite objed. 

I (ball now proceed to notice the 
fecond article of impeachment, which 
relates to the conduit of the judge in 
overruling the obje£lion of Mr. Ba(ret 
the juror. 

In e^^amining this article, I fliall en- 
deavor to (hew that Baflet was an ille- 
gal juror on two grounds : firft be- 
caufe he had made up an opinion and 
was not indifferent, and fecondly, that 
according to the quedion propounded' 
by the judge htmfelf, Mr. Baffet ought 
not to have been fworn on the jury. 
The evidence of Mr. Baffet was that 
he had feen cxtra^a which were faid* 
to be taken from the «< FrofpeEl before 
Vsy* and had formed an unequivocal 
opinion that they came under the fedi- 
tton Jaw. Baffet clearly knew that the 
iodidlment agaiaft Caliender wasToun- 



ded on the book called Ae- << Pro[pe& 
before Uff* and he therefore had form- 
ed an opinion againft Caliender, and 
did not dand indifferent. But even 
admitting that the opinion mud be de- 
livered as well as formed, dill Mr. Baf- 
fet was difqualificd fiom ferving, for 
he did deliver the opinion which he 
had formed, in the prefence of the 
court, and was clearly as much a form- 
ing and delivering an opinion, as if thef 
they had been done at the fame time. 
I fee no difference between the cafes*. 
The reafon affigned by the judge for 
overruling the objediion of Mr. Baffet 
was, that he had not formed and deliv- 
ered an opinion upon the charges in 
the indidment. Once edablifh this 
do£trine, and (as the refpondent did) 
refufe to fuffer the indifiment to "be 
read to the jurors, and no juror can be 
difqualified. In third Bacon's abridge- 
ment, page 756, it is exprefsly faid,. 
< That if a juror has declared any opin* 
ion, or done any thing to make him 
not indifferent to the parties, it is a 
principle caufe of challenge.' In the 
cafe of Caliender, the juror had made 
up his mind, and had delivered hia 
opinion, and yet was fworn on the ju* 
ry. If jurors are to be allowed to ferve 
after fuch afis as thefe, the boaded 
trial by jury, indead of being a ffiield 
for innocence, will become an indru- 
mcnt of oppre{&on. 

I have I think, clearly edablKhed thd- 
polition, that Mr. Baffet was an in- 
competent juror ; what excufe then 
cap be offered for his objeQions being 
overruled? The judge fays, that aU 
men had made up their opinions againft* 
fuch notorious offenders as Caliender^ 
and that had not the objeQions of Mn 
Baffet been overruled, that it would 
have been impoffible to have obtained a- 
jury. But, fir, there is a better reafon, 
which can be offered for the condud; 
of the refpondent. He had determine 
ed that Caliender ihould be convicted/ 
and knowing the chara£ter and poli« 
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tics of Mr! BafTct, he did not wifli that but to compel counfcl to reduce their 

lie ihould be excufcd, and therefore queftions to writing in order to dctcr- 

loverrulcd his objections. mine their extent, was novel to every 

perfon, and was a part of that perfe- 
The next article, relates to the re- cuting fpirit which was manifefted 
je£lion of colonel Taylor's teftimony. during the whole courfe of the trial. 
I mud here revert to the fituation in How could the judge have hit upon fo 
which Caliender was placed by the many errors, had there not been a pre- 
judge. He was forced to trial while determination to convidi the dcfend- 
his material witneflcs were abfcnt. ant ? It is impoffible that the errors 
He called upon a pcrfon to give evi- could have been other than inten- 
dence in his favour ; his counfel were tional. I need not dwell longer on 
made to reduce their queftions to writ- this part of the charge, 
ing ; and the judge was to determine 

whether the evidence went to prove On the fourth article I will obfervc, 
the trifth of the whole charge. Here that it appeared to be the intention of 
were the ftrongeft marks of oppreffion, the judge, to prevent the counfel frcnn 
and to complete all, the judge deter-' exerting themfelvcs in Callendcr*s fa- 
mined that the evidence fliould not go vOur. 
to the jury. This was a praflicc un- 
known to our courts } a judge had Before he left Anappolis, he declar- 
never before undertook to determine cd that he would teach the bar of Vir- 
thc extent of the tcftimony. I (hall ginia, the diifercncc between the liberty 
take this diftin<ilion, I admit that a artd the liccntioufnefs of th e prefs. In 
court can control improper queftions, Richmond, we find the judge carrying 
but they have no right to decide whcth- this threat into cflFcft. He treated the 
er it will prove the whole of the counfel for Caliender, as muflirooms of 
charge or not, for this is the province the day, and in dcnfion, called them 
of the jury to dtterminc. Of this "bop;" in the whole of his condud 
right, judge Chafe deprived the jury in towards them he was witty and fatyri- 
the cafe of Caliender. If this conduct cal. Sir, the rights and liberties of the 
is correct, the trial by jury is a phan- citizen are too ferious to be a fubjefl 
torn, and we may well recommend to ofjeft. The conduck of the judge was 
ri)e government to ftrike ofFthis incum- intended to turn the counfel into ridi- 
brance. But it is faid that judge Grif- cule, but the injury refulted to the de- 
jRn concurred in this decifion. Sir« fendant, for the counfel having their 
this is no excufe for judge Chafe ; furc- cbara£ler at ftake^ withdrew from his 
ly he cannot reft his defence on fo defence, and he was condemned with- 
weak a ground as the-orie, that becaufe out their affiftance. 
judge Griilin concurred, that he muft 

be innocent. There is no ftatuce of. I will briefly notice the coDduA oi 
limitarion to impeachments, and who the judge, as charged ifki the feventh 
can lay but that we may hereafter call article. It appears to be ftrongly mark- 
judge Grltlin to an account ; but more ed with that political intolerance, that 
than probable he was under the influ- the whole courfe bf this proceeding 
tnce of judge Chafe. But the %St of feen^ed to evince. He deficended from 
compelling the counfel to reduce their the dignity of his office, in order to 
queftions to writing, wa« the ad of procure the punifiiment of a perfon of 
judge Chafe alone. There, are fomc diflFerent political fentiments from 
cafes where queftions may be ordered himfclf. The eighth article js concern- 
to be reduced to writing, as where- a ing a (imilar condu£t« He there is 
i^ueftion arifes on the queftioa itfclf } charged, and the charge is fubftantiat- 
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cd, with attempting to alarm the pub- 
lic mind and cieftroy the confidence of 
the people in the government. Inftcad 
of a pcrfon of different political fcnti- 
ments having juftice done him by judge 
Chafe, he is merely brought before 
him for the purpofe of conviflion. Is 
this a chara^er fit to occupy a feat on 
the bench'? No, he is not. The 
flreams of juftice ought to ffow as clear 
as the funbeams of the morning. A 
man ought to come before the court 
with confidence that he vnll have juf- 
tice. And the accufed will then hear 
his fentence with indifference. The 
decifion of this cafe will be important, 
and I have no doubt that it will be de- 
cided with impartiality to the people 
and the judge. 



Mr. Clarke rofe and faid, 

4 

Mr. Prejidenty 

I will make a few remarks upon the 
fifth and (ixth articles, in order that 
the cafe may be fully opened. In a 
very few words I hope I (hall be able 
to place the law on the fubje£t, in that 
point of view in which it will be able 
to (land. The praSice under the law 
of Virginia, has been attempted to be 
proved by the memory of counfel. 
That is too erring a ftahdard for us to 
be regulated by. The proccfs is gen- 
erally dire£led by the court and the 
clerk, and this accounts ifbr the feenv 
ing difference in the pra£lice. It is 
admitted that the procefs iffued againft 
Callcndcr was juftifiable by the prac- 
tice of other ftates, but the federal 
courts fitting in Virginia, are cxprefsly 
bound by the laws of that (late, which' 
ciire£ls that in all cafes not capital, ** a 
fumnK>n$ or other proper procefis (hall 



iffue." If we affcnd to the duty of (h e 
grand jury, we(hal] find a clear cxpoGtiort 
of the words other <* proper proccfs.'* 
The "grand jury are by the laws of 
Virginia, to prefent perfons for *« mur- 
der, felony, or other mifdcmeanors.'* 
In my opinion this plainly (hews, that 
the words " other proper procefs," ap- 
ply to procefs fimilar to a fummons* 
It has been faid thaf the counfel for 
Callcnder, did not fuggcft this law of 
Virginia. Mr. Prefidcnt, the counfel 
were not employed when the procefs 
iflued, and had nothing to do with it. 
But whether a capias or a fummons is 
iffued, the law cxprefsly orders, that it— 
(hall be returnable to the next term. 
This alfo is the praftice in the courts 
in England, as will be found by a re- 
ference to Hawkins. If it were not the 
bufinefs of the judge to have known 
the laws of Virginia, he was bound to 
know the laws of England. Even had 
he looked there, he would have fsen 
that a venire facias^ which is in the na- 
ture of a fummons, is the proper pro- 
cefs, and that it is returnable to the 
next court. But the judge has (lated, 
that ignorance of the law is excufeable 
in him. Had he not have been ac-. 
(juainted with the law in this particu- 
lar,heought not to have procecdedwith 
fo much precipitancy. On Saturday 
morning the prefentment was found, 
and the procefs was iffued immediate- 
ly, without even waiting for an indicV- 
ment. This can only be accounted for 
by the fufpicion, that the judge had 
gone to Richmond, with a determina- 
tion to convi£l Callender, and had afl- 
ed with degradation to his high oflicla^^ 
(lation, and ifiucd procefs contrary to 
law. Having thus Hated the law oj> 
the fifth and lixth articles, I have only 
to obferve, that the opening of tlii 
profecution is fully clofed. 
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^RiDATi February 22. 

Mr. Hopxinson's SPEBtH. 

Mr. President^ 

We cannot remind you and this tio-s 
liorable court, as our opponents have 
fo frequently done, that we addrefs you 
in behalf of the majefty of the peo* 
* pie — we appear for an ancient and in- 
firm man, whofe better days have been 
worn out in the fervice of that coun- 
try which now degrades him, and who 
, has nothing to promlfe yo u for a n ho « 
jorablc acquittah but the approbation 
^of your own confciences ; we are hap- 
py however to concur with the honor- 
able managers in one point ; I mean, 
the importance they are difpofed to 
give to this cauTe. In every relation 
and afpeA in which it can be viewed, 
it is indeed of infinite importance. It 
is important to the rcfpondent, to the 
full amount of his good name and re- 
putation, and of that little portion of 
happinefs the fmall refidue of his life 
may affprd. It is important to you, 
fcnators and judges, inafmuch as you 
Value the judgment which pofterity 
(hall pafs upon the proceedings of this 
day ; it is important to oor country as 
(he eftimates tier charafler, for found, 
dignified and impartial juftice, in the 
eyes of a judging world. The little, 
bufy vortex, that plays immediately 
round the fcene of aAion, confiders 
this proceeding merely as the trial of 
judge Chafe, and gaze upon him as 
the only perfon interefted in the refult. 
This is a falfe and imperfect view of 
-the cafe — It is not the trial of judge 
Cliafe alone — it is a trial between him 
and his country \ and that country is 
as dearly intereiled as the judge can 
be, in a fair and impartial inveftigati- 
on of the cafe, and in a juft and ho- 
ned decifion of it. There is yet ano« 
tber dread tribunal to which we ihould 
not be inattentive — we fliould look to 
it with folemn impreflions of refpedi — 
it is POSTERITY— the race of men that 



will come after us -^wtien all Hie falfe 
glare and falfe importance of the times 
(hall pafs away — when things (hall fet- 
tle down into a (iMe of placid tran- 
quility, and lofe that buflling motion 
which deceives with falfe appearances 
— when you, mod honorable fenators, 
who fit here to judge, as well as the 
refpondent who fets to be judged, fhall 
alike red in the filence of the tomb, 
then comes the faithful, the fcrutiniz- 
ing hidoriaa, who without fear or fa- 
vour will record the tranfa£lion ; then 
comes a jud and impartial poderity, 
who without regard to perfon s or to 
dignities, will decide upon your deci- 
fion — then, I trud, the high honor 
and integrity of this court, will dand 
recorded in the pure language' of de« 
ferved praife, and this day will be re- 
membered in the annals of our land, 
as honorable to the refpondent,' to his^ 
judges, and to the judice of our coun- 
try. 

Wfe have heard, fir, (torn the ho- 
norable managers who have addrefTed 
you, many harfii expreffions — I hope, 
fir, they will do no harm \ we have been 
told of the refpondent's « unholy fins," 
which, even the heavenly expiation of 
fincere repentance cannot wa(h a>K*ay ; 
we have been told of his volumes of 
guilt, every page of which calls loudly 
for puniflinient. This fort of language 
but purfues the fame fpirit of afperity 
and reproach which was begun In the 
replication to our anfwer. — But wc 
come here, fir, not to complain of a- 
ny thing , we come cxpcfting to bear 
and to forbear much. It does indeed 
feem to me, that the replication fil'd 
by the honorable mana;;cr on behalf of 
the houfe of reprefentatives and all the 
people, carries with it more acrimony 
than either the occafion or their dig- 
nity ^manded. It may be faid they 
have reforted f;3r it to Engli(h prece- 
dent, and framed it from the replica- 
tion filed in the celebrated cafe of War- 
ren Hadings. There is however, no 
fimilarity between that cafe and ours— 
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Precedents might have been found 
more mild in their charaCter, and more 
adapted to the circum (lances of our 
cafe. The impeachment of Hadings 
was not inftituted on a petty catalogue 
of frivolous occurrences, m(^re calcu- 
lated to excite ridicule than apprehen- 
fion^ but for the alledged murder of 
piinces and plunder of empires. If, 
however, the choice of this cafe, as a 
precedent for our pleadings, has ex- 
pofed us to fome unpleafant expreiE- 
ons> it alfo furnifhes to us abundance 
of confolation and hope. — There the 
moil fplendid talents that ever adorn- 
ed the Britidi nation were drained to 
their utmod exertion, to crufli the de- 
voted vi£lim. of nnalignant perfecution 
— But 'In vain— I'^he dern xntegrity,^ 
the enlightened perception, the im- 
movable judice of his judges dood as 
a barrier between him and dedru£lion, 
and fafely prote£led him from the fu- 
ry of the dorm. So| I trud in God, 
it will be with us. 

^ In England the impeachment of a 
jmlge is a rare occurrence ; I recolle£l 
but two in half a century — But in our 
country, boatting of its fuperior puri- 
ty and virtue^ and declaiming ever a- 
gainfl the vices, venality and corrupti- 
on of the old world, feven judges 
have been profecuted, criminally, in 
a bout two years,— a melancholy proot, 
cither of extreme and unequalled, cor- 
ruption in our judiciary, or of drange 
and perfecuting times among us. 

The fir ft proper objeQ of our enquiry 
in this cafe^, is to afcertain witli proper 
preciuon what a£is or offences of a pub- 
lic (officer are the legal obje£ls of im- 
peachment. This quedion meets us at 
the very threfliold of the cafe. If it diall 
appear that the charges exhibited in 
thefe articles of impeachment are not, 
tven if true, the condicutional fubjeds 
of impeachment, if it (liall turn out, 
on the invedigation, that the judge 
has rj^Uy fallen into error, midake or 
indiCrrccion; yet if he ftand$ si^quit- 



t«d in proof of any fuch afts as by th« 
layr of the land are impeachable of« 
fences, he dands entitled to his dif- 
char^ic or his trial. This proceeding 
by impeachment is a mode of trial cre- 
ated and defined by the conditution of 
our xouAtry ; and by this the c6art is 
conclufively bound. To the conditu- 
tion then we mud exclufively look to 
difcovcr, what is, or is not impeachable* 
We fliall there find the whole proceed- 
ing didin£lly marked out ^ and every 
thing, defignated and properly didri- 
bttted, necefiary in the condru£lion of 
a court of criminal jurifdi£lion — We 
fliall find — I. Who (hall originate or 
prefent an impeachment — 2. Who ftiall 
try it— 3. For what offences it may be 
ufed — 4. What is the panifiiment 011 
convi£lion.— The fird of thefe points 
is provided for in the 2d. fedion of the 
id. article of the conditution, where 
it is declared, that *< the houfe of re* 
prefentatives (hall have the fole power 
of impeachment." — This power cor- 
refponds with that of a grand jury to 
find a prefentment or indictment. — la 
the third fedion of the fame article^ 
the court is provided, before whom the 
impeachment thus originated (ball be 
tried — «• The ienate (hall have the fotc 
power to try all impeachments.'' An4 
the fourth fe£lion of the fecond article 
points out and defcribes the offences 
intended to be impeachable, and the 
punilhment which is to follow convic- 
tion ; fubje£l to a limitation in the 3d* 
fe^ion of the id article. 

Have any fa£ls then been given in 
evidence againit the refpondent which 
makes him liable to be proceeded a- 
gaind by this high procefs of impeach- 
ment ? What are the offences ? What 
is the conditutional defcription of 
thofe official ads for which a puUic 
o Sheer may be arraigned before this 
high court. In the 4th. fcA. of the 
ad. art. of the conditution, it is de- 
clared, that << the preGdenti vice pre- 
fident, and all civil officers of the U- 
tiited Sutc^ (haU l>t lemovei from of« 
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fice on impeachment for, and convi£li- 
on of treafon, bribery or other high 
crimes and mifdemcanors." Treafon 
or bribery is not alledged againd us on 
this occaGon ; oar offences mud «aI| 
come pnder the general defcription of 
" high crimes and mifdcmeanors," or 
we are not impeachable by tjifc confli- 
tution of the United States. I offer it 
I as a pofition, I (hall rely upon in my ar- 
gument, that no judge can be impeach- 
ed and removed from office for any zSt 
or offence for which he could not be 
indiiScd. It mull l ; >q by l^w ^p indi^- 
able offence* One of the gentlemen 
indeed who condufts this profecution 
(Mr. Campbell,) contends for the rcverfe 
of this propofition, and holds that for 
fuch ofHcial aSs as arc the fubjeft of 
impeachment no indi3fnent will lie or 
can be maintained — For, fays he, it 
would involve us in this monilrous op* 
prciFion and abfurdity, that a man 
mi^hr be twice puniihed for the fame 
offence ; once by impeachment, and 
then by indl£lment — and fo moft fure- 
ly he may •, and the limitation of the 
punifhroent on impeachment takes a- 
way the injulUce and oppreffion the 
gentleman dreads : a flight atten- 
tion to the fubjeft will ihew the falla- 
cy of this gentleman's dod^rme. If 
the abfurdity and oppreffion he fears 
will really eufue, pn indidlinci a man 
for the fame offence for which he has 
been already impeached, they mud be 
charged to the conftitution itfelf; which 
in the 3d. fet^ion of the id. article, 
nfter Limiting the extent of the judg- 
ment, in cafes of impeachment, goes 
on to dLcLirc, that *< the party con- 
vidled fliall ncverthelefs be liable 
and fuhje£l to indiflmcnt, trial, juiig- 
nient and puniQiment according to 
law." The idea of the honorable ma- 
r.agcr is, that for ails done in the 
coiirfe of ofRcial duty, a judge mud 
l>c proceeded a^ainftcxclufively by im- 
peachment ; and that no indi£tment 
will lie in fuch a cafe. The incorreft- 
nefjj of this notion appears not only 
from a reference to the condituiioa. 



but to the known law of England al- 
fo. I will remind you of a cafe, dat- 
ed I believe in the: elementary books 
of the law, in which it is faid, that if 
a judge undertakes of .his own auiho- 
rity to chvmgethe mode of punifliment 
prcfcribed by law for any crime, he is 
indidable : for indance, ihould he 
fcntence a man to be' beheaded where 
the law directed him to be hanged, the 
judge is guihy of murder, and maybe 
accordingly indi£led. When, fir, I 
contend that in order to fudain an im- 
peachment, an offence mud be proved 
upon the refpondent which would fup- 
port an indi£^ment, I do not mean to 
be underdood as admitting that the 
converfe of the propofition is true ; that 
is, that every acl or offence is impeach- 
able which is indidlable — far from it : 
a man may be indictable for many vi- 
olations of plifitive law, which evince 
no malamens, no corrupt heart, or in- 
rention, but which could not be the 
ground of impeachment. I will in- 
dance the cafe of an affault, which is 
an indictable offence, but will not fure- 
ly be pretended to be an impeachable 
offence for which a judge may be re- 
moved from ofHce. It is true that the 
2d. fee. of the id. article, ^xrhich gives 
the houfe of reprefentatives the fole 
power of impeachment, does not in 
terms limit the exercife of that power;; 
but its obvious meaning is, not in that 
place, to defcribe th<^ kind of a£ls 
which are to be fubje^s of impeach- 
ment, but merely to declare in what 
branch of the government it (hall com- 
mence. The houfe of reprefentatives 
has the power of impeachment, but 
for what they are to impeach, in what 
cafes they may exercife this delegated 
power, depends on ether parts of the 
conditution, and not on their opinion, 
whim or caprice. The whole fydcm 
of impeachment mud be taken toge- 
ther, and not in disjointed parts ; and 
if we find one part of the conditutioii 
declarfhg ^ho ihall commence' an im* 
peachment, we find other parts of it 
declaring who (hall try it, aud what 
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afls and what pcrfons are conftitjitl- ^^tntfdeameanors^'* — the repetition of this 
onal fubje£ls of this mode of trial. — adjective, would have iujured the har- 
Thc power of impeachment is with mony of the fentencc, without ad Jing 
the houfe of reprefentatives } hut onlfs. any thing to its perfpicuity. How 
f;ir impeachable vffenees : ^t^ ^xt lo ^xo\^o\3\A this be in common parfancc ? 
cccd againft the offence in this way jSuppofe it fliould be faid that atthis.tri- 



when it is committed) but not to crtate 
the offence, .and make any a£t crimi- 
nal and impeachable at their wifli andj 



al, there are attending many ladies and 
gentlemen 5 would it be doubted that 
the adjcdtive " manyy^ rpplics to gcn- 



pleafure. What is an oftence is a qucC^* tlcmen as well as ladies, although not 
tion to be decided by the conftitution repeated ?— orif there is any thing pc- 
and the law, not by the opinion bf a culiar in this refpeft, in this word 



Cngle branch of the legiflature ; and 
when the oflFcncc thus dcfcf ibcd by the 
conftitution'or the law has been com- 



« %A," I will fuppbfe it were faid, 
that among the auditors there are men 
of high rank and ftation ; would it not ^ 



mitted, then and not until then, has! be as well underwood as if it were faid, 
the houfe of reprefentatives power toj that men of high rank and high (la- 
impeach the offender. So a grand ju- tion are here ? there is furely no dif- 
ry poflcflcs the fglc power to indift, ferencc. So in the conftitution it is 
but in the exercife of this power they faid, that •* a regular ftatemcnt and ac- 
are bound by pofitivc law, and Ao not count of the receipts and expenditures 
afliime under this general power to of all public money, (hall be publiflied 
make any thing indictable which they from time to time." Is not the ac- 
might difapprove : if it were fo, we count to be regular as well as the ftate- 
ihould indeed have a ftrange, unfettled ment ? I (ho#ld have deemed it unne* 
and dangerous penal code. — No man cefTary to have fpent a word|on fo plain 
could walk in fafety, but would be at a point, had I not under(tood that a 
the mercy of the capriOe of every grand difficulty would probably be rhade upon 
jury that might be fummoned ; and it. «^If my con(lru£tion of this part of 



that would be crime (o-morrow, which 
is innofent to-day; 

What part of the conftitution then, 
declares any of the a£ts charged and 
proved upon judge Chafe, even in the 
worfe afpe^, to be impeachable. He 



the conftitution be not admitted, and 
the adje£tive " high," be given exclu- 
(ively to "crimes" and denied to 
« mifdcameanors," this ftrange abfurd- 
ity muft enfue. That when an officer 
of the government is impeached for a 



has not been guilty of treafon or bribe- crime, he cannot be convicted unlefs it 
ry ; he is not charged with them — proves to be a high crime \ but he may 



Has he then been guilty of " other high 
erimei and mifdefneanorsP In an in- 
ftrament fo facred as the conftitution, 
I prefume, every word muft have its 
full and fair meaning ; it is not then 
only for crimes and mifdemeanors that -tneanors," arc clafTed in the conftitu- 



neverthclefs be convicted of a mifde- 
meanor of the moft petty ^ade. 

Obfcrve, fir, the crimes with which 
thcfe " other high crimes and mifde- 



a judge is impeachable, but it muft be 
for high crimes and mifdemeanors ; al- 
though this qualifying adjeCtivc ^^high** 
i-nmediately precedes and is diredtly 
attached to the word crimes^ yet from 



tion, and we may learn fomething of 
their character. They ftand \\x coiv- 
ne£Vion with, treafon and bribery^ tried 
in the fame manner and fubje^ to the 
fame penalties ; but if we are to loofe 



the evident intention of the conftitu- the force and meaning of the word 
tion, and upon a juft grammatical con- high in relation to mifdemeanors, and 
ftru^ion^ it muit be alfo applied to this defcription of offence muft be gov* 



If 



«rncd by the mere meaning of the term 
««mifaemeanors," without deriving any 
grade* from the adjci^iyc, ftilj my po^ 
fition remains unimpaired j that the 
oflPencc whatever it is which is the 
ground of an impeachment, mufl be 
fuch a one as would fupport an indiS- 
ment. " Mifdemeanor" is a legal and 
techRical term, well underftood and 
defined inlaw; and in the conftruc- 
tion of a legal inftrument, we muft give 
to words their legal fignifications ; a mif- 
<lemeanor, or a crime, for in their juft 
^ proper acceptation they are fynonimous 
' tferms, is an a£k committed or omitted, 
in violation of a public law, cither for- 
bidding or commanding it. By this 
teft, let the conduct of the refpondcnt 
, be tried, and by it, let him ftand jufti- 
fied or condemned. 



. fane fwearing on the bench, what he 
held to be objefts of impeachment and 
not of indiamcnt. I do not dcfire to 
impofe my opinions on this court as 
of any value ; bat furely I could not 
hefitate to fay, that both of the cafes 
put by the gentlcmaa, would be in- 
diftable. Is there not known to us a 
clafs of offences, not provided for in- 
deed by the letter of any ftatnte, but 
what came under that general protec- 
tion which the law gives to' virtue, de- 
cency, and morals in fociety. Any aft 
which is contra honos mores, is indifta- 
ble as fuch ; and it is fo, not by aft oF 
congrefs, but by the pure and whole- 
fome mandates of that common hw, 
whi<;h fome men would madly drive 
from our jurifprudence, but which I 
Bioft finccrely pray may live forever. 



Does not fir, the co«rt, provided by 
the conftitution for the trial of an im- 
prachment, give us fome idea of the 
grade of offences Intended for its juris- 
diaion. Look aroiAid you, fir, upon 
this awful tribunal of juilice, is it not 
high and dignified, colIeQing within 
itfelf the juftice and majcfty of tlic 
American people ? Was fuch a court 
created ? Does fuch a court fit to fcan 
and to puniOi petty errors and indif- 
cretions, too infignificant to have a 
name in the penal code, too paltry for 
the notice of a court of quarter fef- 
fions ? This is indeed employing an 
elephant, to remove an atom too mi- 
nute for the grafp of an infeft. Is 
the fenate of^ihe UnitedStates, fclemn- 
ly convened and held together in the 
prcfence of the nation, to fix a ftand- 
iard of politenefs in a judge, and mark, 
the precin£i8 of a judicial decorum ? 

The honorable gentleman who op:n* 
ed the profccution, (Mr. Randolph) 
has contended for a contrary do£krine, 
nnd holds that many things are im- 
peachdhle which arc not indi£iable; 
To iliuilrate his prin€ipie,he dated the 
cafes of habitual drunkennefs and pio- 



If I am correa in my pofition, that 
nothing is impeachable that is not 
alfo indiaable; for what ads then 
may a man be indided ? May it be oa 
the mere caprice or opinion of any ten,, 
twenty, or one hundred menin the com- 
munity \ or muft it not be on fome 
known law of the fociety in which he 
re fides ?/It muft unqueftionabjhp be for 
fome^offcnce, cither of omiffion or 
commiffion againft fome ftatute of the 
United States ; or fome ftatute of a 
particular ftate ; or againft the provi- 
fions of the common law. Againft 
which of thcfe has the rcfpondent of- 
fended? What law of any of the <!cf- 
criptlons I have mentioned, has he vi- 
olated ? By what is he to be judged, 
by what is he to be. juftified or con- 
demned, if not by fome known law of 
the country ? and if no fuch law is 
brought upon his cafe, if no fuch vio- 
lation rifes on this day of trial in judg- 
ment againft him, why ftands he here at 
this bar as a criminal ? Whom has he 
offended ? The houfc of reprcfenta- 
tives — And is he impeached for this : 
1 maintain, as a moft important and 
indifpenfable principle, that no man 
fhould be criminally accufcd, no maa 



<ftH be crimii)ally condemned, but fori /ftandgrd of impeachment the gemlc- 
the ▼iolation of fomc known law byl fman who ppenect gave uj ; he had 
which be was bound to gorern him^nSocked their nerves or wounded their 

felf. fenfibiliry. Would fuch a prefentment 

be received or Hftened to for a mo- 

Nothingiff foneceffary tojufticeand' moment? No fir ^ and on the fame 

to fafety, than that the criminal code principlci no judge (hould be put in 

fliouid be certain and known. Let the jeopardy, becaufe the common fenfe of 

judge as well as the citizen, precifely one hundred and fifty men may have 

know the path he is to walk in, and been (hocked by hid conduct, or their 

what be may. or may nof do; let notions of propriety difturbed. The 

not the fword tremble over his uncon- common fenfe of fome* other one hun« 

fcious head, or the ground be fpread dred and fifty men might approve what 

withquickfands and deftru£lionj which is thus condemned, and the rule of 

appears fair and harmiefs to the eye of right, the objects of punifhment or 

the traveller. Can it be pretended praifcs would thus (hift about from day 

there is one rate of judice for a judge, to day. Are we to depend upon the 

and another for the private citizen ; houfe of reprefentatives for the inno- 

and that white the latter is prote£led cency or criminality of our conduc); ? 

from furprife, from the malice or ca- Can they create offences at their will 

price of any man or body of men, and and pleafure, and declare that to be a 

can be brought into legal jeopardy only crime in 1804, which was only an in- 

by the violation of laws, before made difcretion or pardonable error, or per- 

known to him, the former is to be ex- haps, an approved proceeding in 1800. 

pofed to puniftment without knotvjng If this gigantic houfe of reprefentative» 

his ofiencc ; and the criminality or in- by th= ufual vote, and in the ufual form 

ilocende of his conduft, is to depend of legiflation, were to direft that any 

not upon the laws exifting at the time, a6l heretofore not forbidden by law, 

but upon the opinions of a body of fhould hereafter become penal, this 

men, to be collefted four or five years declaration of their will would be a 

after the tranfaction. A judge may mere nullity, would have no force or 

thus be impeached and removed from eflFe£b, unlefs duly fan£lioned by the 

office, for an a£t ilridly legal when concurrence of the fenate and the ap« 

done, if any houfe of reprefentatives probation of the prefident. Will they 

for any indifinite time after (hall, for then be allowed in the exercife of their 

any reafon they may adl upon, choofe power of impeachment, to create 

to confider fuch a6l improper and im- crimes and inflid^ the mod ferious pen* 

peachable. aUtes on actions never before fufpe£ted 

to be criminal, when thej^ could not 
Thr condttution, fir, never intend- have fwelled the fame aft into an of- 
ed to lay the judiciary thus prodrate at fence in the forin of a law. If this be 
the feet of the houfe of reprefenta- truly the cafe, if this power of im- 
tives, the Haves of their will, the vie- peachment may be thus extended with- 
tims of their caprice. The judiciary* out limit or control, thenindeed is eve* 
mud be prote£bed from prejudice and ry valuable liberty proftrated at the 
varying opinion, or it is not worth a feet of this omnipotent houfe of 1^* 
farthing. Suppofe a grand jury fliould' prefcntatives — and may God prcferve 
make a prefenrment againd a man, us. The prefident may approve andf 
dating, that mod truly he had violated fign a law, or may make an appoint- 
no law or committed any known of- ment which to him may feem prudent 
fence ; but h e ha d violated thei r no- and beneficbl, and it may be the een- 
jaoqsiof cotmnonr lenfej for tfats- very crali najr the ontverfal fentiment that it 
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IS ro> and it is undeniable that no law 
is violated by the zQ, ; but fome four 
or five years hence there comes a 
houfe of reprcfentatives, whofe copi* 
. naon fenfe is conftrucled on a new 
model, and who cit hef -are or afFed^ to 
be^ fi^reatly (hocTfcd at the atfrgr'^y ^? 
this a6h The prcfident is i rope ached* 
in vain he pleads the purity of his in- 
tention, the legality of his conduA ; 
in vain he avers that he ha^ violated no 
law and been guilty of no crime. He 
will be told, as judge Chafe now is, that 
the common fenfe gf the houfe is the 
(landard of guilt, and their opinion of 
the error of the a6t| concludve evi- 
dence of corruption. We have read, 
fir, in our younger days, and read with 
horror, of the Roman emperori who 
placed his edi£ls fo hij;h in the air that 
the keened eye could not decypher 
tliem, and yet fevereiy punifhed any 
breach of them. But the power daim- 
ed by the houfe of reprefentatives to 
make any thing criminal at their plea- 
fure, at any period after its occur- 
rence, is ten thoufand times more dan- 
gerous, more tyrannical, more fubver- 
five.of all liberty and fafety. Shall I 
be called to heavy judgment now, for 
an ^€t which, when done was forbid- 
den by no law and received no re- 
proach, becaufe in a courfe of years 
there is found a fet of men, whofe 
common fenfe condemns the deed ? 
fi^f^. The gentlemen have referred us to this 
' ilandard, and being under the neceflity 

to acknowledge that tlie refpondent 
has violated no law of the community, 
they would, on this vague and danger- 
ous ground accufe, try, and condemn 
him. The code of the Roman tyrant 
was fixed, on the height of a column 
where it might be underftood with 
fome . extraordinary pains } but here, 
to^be fafe, we muft be able to look in- 
(rO years to come, and to forefee what 
V^ill be the changing opinions of men on 
points of decorum and propriety for 
years to come. The rule of our condudl 
by which we are to be judged and con- 
demned, lies buried iu the bofom of 



futurity, and in the minds and opin- 
ions of jnea unknown, perhaps un- 
born. 

The pure and upright adminiftration 
of judice, fir, is of the utmoft impor- 
tance to any people — ^The other move- 
ments of government are not of fuch 
univtrfal concern — Who (hall be pre- 
fident or what treaties or general da- 
tutes (hall be made, occupies the at- 
tention of a few bufy politicians; bux 
thefe things touch not, or but feldom, 
the private intereds and happinefs of 
the great mafs of the community — 
But the fcttlement of private contro- 
verfics ; the adminidration of law 
between man and man ; the didribu- 
tion of judice and right to the citizen 
in his private bufmcfs and concern, 
comes to every man's door, and is 
c(rencial ta every man's profperity and 
happinefs— Hence 1 confider the judi- 
ciary of our country mod important 
among the branches of government, and 
its purity and independence of the 
mod intercding confequence to every 
man — Whiid it is honorably and fully 
protected fr«m the influence of favor 
or fear from any quarter, the fituation 
of a people can never be very uncom- 
fortable or unfafe ; but if a judge is 
forever to *be expofed to profecutions 
and impeachments for his official con- 
diiQt on the mere fuggedions of ca- 
price and to be condemned by the mere 
voice of prejudice, under the fpecious 
name of common fenfe, can he hold 
that firm and deady hand his high 
funflions require — no ; if his nerves 
are of iron they mud tremble in fo 
perilous a fituation — In England the 
complete independence of the judicia- 
ry has been confidered, and has been 
found, the bed and fured fafeguard 
of true liberty -, fecuring a govern- 
ment of known and uniform laws, ^ 
ading alike upon every man — It has 
however been fugged ed by fome of 
our newfpaper politicians, perhaps 
Jrom a higher fomrc c, that although^ 
UiD^ independent judlaary ia very ne- 
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cefTary in a monarchy to prote^ the 
people from the oppreflion of a court, 
yet that, in our republican iniUtution, 
the fame reafons for it do not exift ; 
that it is indeed inconfillent with the 
nature of our government that any 
part or branch of it Qiould be indepen- 
dent of the people from whom the 
power is derived ; and as the houfe of 
reprefentatives come mod frequently 
from this great fpurce of power, they 



turn to rcfleftion and juftice, if paf- 
fion is not kept alive and excited by 
artful intrigue ; but while the fit is on, 
their* devaftatiori and cruelty is more 
terrible and unbounded thaif the mod 
monflrous tyrant. It is for their own 
benefit and to protect them from the 
violence of their own paflions, that it 
is effcncial to have fome firm, unfliaken 
independent branch of government, 
able and willing to refift their phrenzy ; 



claim the bed right of knowing and>^if we have read of the death of Senec- 
exprefllng its will ; and of courie thc^ca under the ferocity of a Nero ; we 
right of a controling influence overyhave read too of t^e murder of a So- 
the other branches — My doctrine isy^crates, under the delufion of a repub- 
precifely the reverfc of this — If I were •'lie. An independent and firm judicia- 
cailed upon to declare whether the ry proteded and proteding by the 



independence of judges were more ef- 
fentiaily inriportant in a monarchy or a 
republic, I ihould certainly fay, in the 
latter, .all governntents require, in 
order to give them firmnefs, (lability 
and chara£ler, fome permanent prin- 
ciple; fome fettled cflabliihments — 
The want of this is the great deficien- 
cy in republican inftitutions ; nothing 
can be relied upon ; no faith can be 
given either at home or abroad to a peo- 
ple whofe fyftems and operations and 
policy are conftantly changing with 
popular opi«ion ; if however the ju- 
diciary is liable and independent ; if 
the rule of judice between men reds 
on permanent and known principles, 
it gives a fecurity and chara£ler to a 
country which is abfolutely neceflary in 
its intercourfe with the world, and in 
its own internal concerns. This inde- 
pendence is further requifite as a fecu- 
rity from oppreflion. Hidory demon- 
ftrates from page to page, that tyran* 
ny and oppreflion have not been con- 
fined to defpotifms, but have been free- 
ly exercifed in republics both ancient 
and modern $ with this difference ; 
that in the latter the oppreflion has 
fprung from the impulfe of fome fud- 
den guft of pa&ion or prejudice, while 
in the formdr it is fydematically planned 
and purfucd as an ingredient and prin- 
ciple of the government ; the people 
dedroy not deliberately, and will x^ 



laws, would have fnatched the one 
from the fury of a defpot, and preferv- 
ed the other from the madnefs of a 
people. 

I have confidered thefe obfervations, 
on the neceflary independence of the 
judiciary, applicable and important to 
the cafe before this honorable court, 
to repel thi^ wild idea, that a judge 
may be impeached and removed from 
ofiice, although he has violated no law 
of the country, but merely on vague 
and changing opinions of right and 
wrong ; propriety and impropriety of 
demeanour. For if this is to be the 
tenure on which a judge holds his of- 
fice and charadter ; if by fuch a dan- 
dard his judicial conduct is to be ad- 
judged criminal or innocent, there i» 
an end to the independence of our 
judiciary — In oppofition to this reafon- 
ing, I have heard (not from the honora- 
ble managers) a fort of jargon about 
the fovereignty of the people; and 
that nothing in a republic (hould be 
independent of them — No phrafe iti 
our language is more abufed or mifun- 
derdood ; the jud and legitimate fo« 
vereignty of a people is truly an awful 
object, full of power and commanding 
refpeft— It confifts in a full acknow- 
ledgement, that all power originally 
emanates, in fome way, from them, 
and that all rcfponlibility is finally^ iu 
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fame way, due to them ; and whether 
this is acknowledged or not, they have, 
if driven to t.hc lalt refort, a phyfical 
forccj to make is fo \ but fir, this fo- 
vereignty r.ot% not confift in a right 
to control or interfere with the regu* 
lar and leg.al operations and fundlions 
of the different branches of govern- 
ment at the will and pleafure of the 
people — Having delegated their pow- 
er \ having diftributed it for various 
purpofes into various channels and di- 
rected its courfe by certain limits they 
have no right to impede it while they 
it flows in its intended diredions , 
othcrwife we have no government ; in 
like 'manner, the officers of govern- 
ment are refpouflble in certain modes 



beg leave to addrefs you on the fir ft ar- ^ 
ticle|, while relates to the tranfadions 
at Philadelphia on the trial of John 
Frt«s for high treafon. The gentleman, 
(Mr. E^.rly) who has oflrered you his 
obfervacions on thefe articles of im« 
pcachment, appears to have grounded 
his argument, no^ on the evidence but 
on the articles— Suppofingt perhaps> 
that they would be proved, he has ta< 
ken it for granted they have been proY- 
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and has Qiaped his remarks accord- 
ingly—Had we filed a general demurer 
to thefe charges, thereby admitting 
them as flared, the argument of the 
gentleman might have had the force 
and application he intended ; but if I 
miftakenoty the refpondent has pleaded 



and at certain periods for the exercife ^ot guilty, and the cafe muft therefore 
of their duties and power ; but the gpe decided by the amount of the evi- 
people have no right to make them {pence and not by the averments cf the 
accountable in any other manner, or at ^articles ; I admit indeed that the ho- 
any other period than that prefcribed ^norable managers are put to fome dif* 
by the great compa£l of government } ^ficulty in this refpe£t-^They are un- 
or conilitution. Haying parted with der the neceifity of making their elec 



their power under certain regulations 
and re(lri£iions they are done with it ^ 
they are bound by their own a£l and 
having retainicd and declared the man- 
ner in which they will corredi abufes 
in ofEce, they have no right to claim 
any other fort of refpoufibility ; if 
this be not the cafe, what government 
have we ? What rule of conduQ ? 



tion between the articles and the evi- 
dence as the foundation of tncir argu- 
ment \ for they are fo totally diffimilar, 
that they could not take them both, 
they meet in fo few and fnch immate- 
rial points, that no man can argue from 
them both for five fentenccs. This 
being the fituation of the gentleman, 
he has thought proper to feleA the ar- 



What fydem of aflfociation ? none ^ Alticfes and the fadls therein fet forth at 
But are truly in a ftate of favage anar- ||the foundation of his argunnent in de- 
chy and reitlefs confuGon *, with all U fiance of the tedrmony. Incheobfer- 
the vices incident to civilization with- vations I fhall have the honor to fub- 
out the reftraints to control them. mit, I propofe to take the evidence as 

my text and guide, and leave the arti- 
cles to (hift for th^mfelvcs, under the 
care and patronage of our honorable 
opponents. 

Upon reading this fir ft article oi^ 
impeachment againft the refpondent, 
after a due degree of horror and indig- 
nation at the monilrous tyranny aod 
oppreflion pour tray ed in it, the fiift 
queilion that would (Irike the mind of 
the enquirer would voluntarily be. 
When did this horrid tranfad^ion take 
place ? When and where wsu ic that 



Having difcufTed this necefTary pre- 
liminary point as to what is or is not 
impeachable, I will proceed to a con- 
fideration of the charge now in ifTue 
between the refpondent and houfe of 
reprefentatives of the United States \ 
it will be (bme relief to this honora- 
ble court to learn, that for the expedite 
jng of this trial and co avoid irKfome 
repetition, the counfel for the relpon- 
dent have devided the articles of im- 
peachment among themfelvei-^I ihall 
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judge Chafe thus pcrfccuted an unfor- x^he neglcfl: of thcfc charjies ; and ai 
tunate wretch to the very brink of j^wc moft cheerfully and truly confide in 
the grave, from which he vras fn .itch - x the juflice of the prefent adininiftra- 
cd by the interference of executi%»e ;|tion, wc truft no fuch diftruft will be 
mercy, (hocked at the injuftice of his^iavowed of the integrity of the former, 

condemnation ? When were the rights We feel as fafe under trial now as we 

of juries and the privileges of counfel fliould have done then, and look with- 

and their clients, thus thrown down out diftruft for the fame impartial juf- 

andbroftrated at the feet of a cruel and tice from this honorable court, wc 

inex|orable judge ? What would this fliould have expeded and received at 

enquirer think and believe o^. being in- any time- 
formed, that thefe atrocious outrages 

upon juftice, law and humanity, were We feel however, fir, a ferious in- 
perpetrated five years fince ? Why and convenience from the delav of this 
whtrc has the juftice of the country profecution. In five years hQ^ fall' 
numbered fo long? What now awakes into oblivion, and witnciTes engaged iu 
it from this lethargic fleep ? Why has th«ir ordinary occupations of life, can- 
this monftrous offender fo long cfcaped not tax their memories with the cir- 
the punilhment of his crimes ? To coniftance^ of fuch diftant events. Ic 
what region of refuge did he fly ? But is difficult to difcover indeed who were 
Will not furprife be greaily cncreafed, prefent at the tranfa£lion. To guard 
whenit is told that at the time of the trial againft injuftice of this kind-even in 
of John Fries, this injured and opprcffed civil cafes, and protcG, us from frau- 
man,at the very time when thefe crimes dulent and flumbering demands, a Hm- 
of the judge were committed, the con* itation is put by law on the claims of 
jjrefs of tlic United States, the guar- every man. The criminal code of the 
dians of our lives and liberties, were United States, has juftly adopted the 
aiSually in feflion in the very city fame principle. By a fEatu^e, no per- 
where the deeds were done, and prob- ion (hall be profecured or punifhed for 
ably witnefTed the whole tranfa£tion. treafon or other capital offences, with 
I do not expe£t to be anfwcred here, fome exceptions, unlefs the inditl- 
for I cannot fufpe£l our honorable op- ment be found within three years after 
ponents of fo much illiberality, that at the offence done ; and for fmaller of- 
that period the adminiftration of our fences the profecution mud be inftitut- 
airairs was in the hands of the politV:al ed within two years. We cannot, it is 
. fiicnds of the judge, and therefore he true, claim the benefit of the letter of 
Was permitted to cfrape, however atro- this law, but we may claim fomething 
cious his crimes. Whatever, fir, may from its principle ; in expelling from 
have been the charader of that ad- this honorable court every indulgence 
miniftration, even if as weak and wick- and allowance for any deficiency in 
ed as it his been reprefented, it could our proof, which (hould be attributed 
have no object in protediing any mdi- not to the real weaknefs of our cafe, 
vidual at fo great a rifque to them- but^to the unreafonable ftalcnefs of the 
fclves and their reputation. If judge charges. Judge Chafe was a ftrangcr 
Chafe had really violated the law and in Philadelphia, and necefiarily found 
conftitution to come at the blood of extreme difficulty in difcovering what 
Fries, and had done this in the face of perfons were -in court at the time to 
the public, the adminiftration -would which the charges relate, and to feledk 
have put too much at hazard by en- thofe who had the beft recolle£tion of 
deavoring to fhelter him. I hope, how- the tranfa£lion. 
ever, no fuch reafon will be given for This firft article, fir, charges, << that 
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unmindful of the fulenin dudes of his 
olTicc, and contrary to the facred obli- 
gation by which he Itood bound to dis- 
charge them, faithfully and impartial- 
ly, and without refpcc^ to perfons, the 
fald Samuel Chafe, on' the trial of John 
Fries, charged with trcafon, before the 
circuit court of the United States, held 
for th& di(lri£l of Pennfylvania, in the 
city of Philadelphia, during the months 
of April and May, 1800, whereat the 
faid Samuel Chafe prefided, did, in his 
judicial capacity, conduf): himfelf in a 
iDanner highly arbitrary, oppreiTive, 
and unjud." This general ttccufation 
is followed by three di(lia£t fpecifica- 
tions of offence, to wit : 

/< I. In delivering an opinion, in 
writing, on the quell ion of the law, 
on the conilrudion of which the de- 
fence of the accufed materially de- 
pended, tending to prejudice the minds 
of the jury againft the cafe of the faid 
John Fries, the prifoner, before coun- 
fel had been heard in his defence : 

2. In reilri£ling the counfel for the ' 
faid Fries, from recurring to fuch 
Knglilh autliorities as they believed ap- 
pofue, or from citing* certain Itatutcs 
of the United States, which they deem- 
ed illudrative of the pofitions, upon 
which they intended to reft the de- 
fence of their client : 

3. In debarring the prifoner from 
his conditutional privilege of addreil- 
ing the jury (througli his counfel) on 
ihe law, as well as on the fa<SV, which 
was to det>:rmine his guilt, or inno- 
cence, and at tlie fame tioie endeavor- 
ing to wr^ft from the jury their indif- 
putp.ble right to hear argument, and 
determine upon the queflion of law, as 
well as the queilton of fa£l, involved in 
tlic verdict which they were required 
to give : 

In,the whole of thefe fpccifications 
I am able to dlfcover but one truth ; 
the re^t is wholly contradided and dif- 
provcd by the evidence. 



It is true, that judge Chafe did fofnt 
and reduce to writing, and, in a limit- 
ed mai^ner, deliver an opinion on a 
quellion of law, on the conftrudion of 
which the defence of the accufed ma- 
terially depended -, but when the Arti- 
cle goes on to charge that this opinion 
tended to prejudice the minds of the 
jury againft the cafe of John Fries, the 
prifoner, before counfel had been heard 
in his defence, it is utterly unfounded 
and unirue. To whom was this opin- 
ion delivered ? To the counfel for 
Fries and the attorney for the United 
States » and to no other perfon. The 
third copy, and but three were made, 
never was delivered to the jury or to 
any other perfon, and never could pro- 
duce any prejudice or injury to John 
Fries ^ nor indeed was it ever intend- 
ed to come to the knowledge of the ]a- 
ry until they had completely heard tlic 
decifion of the cafe by counfel, when 
they were to have tahn out with them 
this opinion of the judge, upon the law 
of the cafe fubmitted to therf^. At 
that period of the trial, when It was 
not only the right but the duty of the 
court, to ftate o the jury their opin- 
ion of the ^iw ariHng on the fac^s, 
then and not until then, was it the in- 
tention of the judge to communicate 
to them this deliberate opinion. Could 
thisjje done, with any intention to in- 
jure or opprefs the prifoner ? If fuch 
was the intention of the a£t, then, and 
not otherwife, it was criminal. 

In enquiring into the nature of this 
a£l, I confine m}fclf now to the form- 
ing and delivery of this opinion, and to 
decide its innocence or criminality, we 
fliOMld condder ic in relation to its mo- 
tive y its time and manner ^ and its confer 
qucnci's. . If nothing partial, oppreflivc, 
or corrupt, is to be found in any of 
thefe, I know not in what or from 
whence the criminality is to be eftab- 
lilhed. In deciding, fir, upon the mo* 
tive which prompted the judge to this 
a£l, we muft look for materials in the 
teftimony j by this we muft be govern- 
edj and not by the imputations^ furmi- 
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fes, and conftruflions of our oppo« his true modres. Ilis object .was to 

ncntSy however eloquent and ingenious, prevent an unneccffarv wafte cT'time 

The judge and his motives are not only in a court, where a vaft deal of crimi- 

ftroflgly denounced in the article, hot nal and civil bufinefs was th6n depcnd- 

have alfo had the fame fate from the ing and waiting for triaf. Thi5 was 

mouths of the managers. I take the the motive and the only motive, dcclar- 

evidence for my guide, and I know it cd and'avowed by the judge, at thctiipe 

will be the guide of this honorable he delivered this offenfivc paper, and, 

court. unlefs it be disproved by the evidence 

or the circumflances of the cafe, it muft 

' What then, fir, did judge Chafe dc- be taken to be the true one. It is not a 

clare himfelf, to be the reafons which fubje£lof enquiry now, whether the rea- 

induced him to form this opinion, to fon he affigned for this proceeding be a 

reduce it to writing, and to hand it to good or bad one ; it is enough to our 

Ithecounfel? And permit me here, fir, purpofe that it moft certainly is nei- 

to ftatt, that in all criminal profecu- thcr partial nor corrupt. As the motive 

I tions for an aft, equivocal in itfelf^ was not partial, fo neither was or couUl 

and whofe charafter of guilt or inno- be the aft opprcffive to the prifoner, 

tcence depends upon tbt intention with unlefs the judge in executing his de- 

which it was done ; the declaration fign of preventing the wafte of time, 

^of the party made at the term, are al- purfued it to an unreafonable extent, 

ways received in evidence, to afcertain If he obftrufted only the introduftion 

fand fix the true charafter of the aft, of irrelevant matter, and did not cx- 

and the fair and legal explanation of elude any thing which could and ought 

\ the aft is taken and derived from fuch to have benefited to the prifoner, 

declarations of the party, if not dif- he was guilty of no injufticeor impro- 

\ proved by other evidence. What the». priety. If the proper and legal rights 

did judge Chafe himfeif fay of his in- of the counfcl or of the prifoner were 

\ tention and motives in relation to this curtailed to his injury, there was cer- 

opinion ? tainly injudice done \ but if nothing 

more than wholefome and reafona- 

Mr. Lewis dates, that on this occa- ble reftriftions were impofed, to the 

fion, judge Chafe faid, that he had un« manifcft advantage of the general bu* 

derflood that at the former trial theri finefs of the court and bf other fuitors 

had been a great wqfte of time on topics there, without any unjuft detriment to 

which had nothing to do with the bu- John Fries, then not only the motive 

finefs or cafe, and in reading common was correft, but the aft was highly 

law decifions on the doftrine of trea- laudable, and fuch was undoubtedly 

fon, as well as under the (latute of the cafe. If we go no farther than Mr. 

Edward III. before the revolution ; and Lewis' teftimony on this fubjeft, eve*- 

alfo relating to certain afts of congrefs ry idea. of intention on the part of the 

for crimes lefs than treafon. That to judge, to injure or opprefs John Fries, 

prevent this in future ^ h^ or they had 'is done away. As far as the judge de- 

confidered the law, made up their clared himfelf, his intention was pure 

minds and reduced it to writing ; and and correft, and we cannot fay that 

in order that the counfel might govern in the execution of this correft inten* 

themfelves accordingly^ had ordered tion, he would have carried it to fuch 

three copies to be made out, &c. &c. excefs, and to produce oppreflion and 

Here then the judge, at the time of the injuflice ; the defign Was cruflied in 

aft, now charged to proceed from a embryo ; as far as we are acquainted 

corrupt and partial intention, declares with it, it is fair and clear of oppref-« 

in unequivocal language, what were fion^ and we are not authorifed to pre- 
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fume that if it had proceeded fartheri 
it would hare changed its charaAer 
and been partial and corrupt. It is 
well known in Pennfylvania, that the 
loudeil clamors arc made againd our 
courts for the delays of juftice, and the 
unreafonable time fpent in the trial of 
every caufc. Thele complaints had 
doubtlefs reached the ears of the judge ; 
there was an enormous lift of impor- 
tant civil caufes then before him, and 
he prefumed that any expedient fairly 
to fave time would be acceptable to 
every body; tocounfel as well as to fui- 
tors. I have as yet, confidered this part 
of the cafe in its moil unfavorable afpe£t 
to the reipondcnt ; upon turning to the 
tcllitnoiiy of the other witnciTcs, its 
complexion becomes much more mild 
and unexceptionable. Tht^ fu;2geftion 
that tins opinion madf! up by the court 
and handed to the counfci, was declar- 
ed to be final and conclufivc upon 
them, and that no argument in oppofi- 
tion to it was to-be permitted or heard, 
refts wholly and folcly on the recollec- 
tion of Mr. Lewis. Mr. Dallas was 
not in the court at the time it is fup- 
pofcd to have happened ; no other wit- 
nefs, of all that were prefcnt, have any 
remembrance of any iuch declaration, 
and two witncfTes exprefsly difprovc it. 
Mr. Edward Tiighmaa dates, that 
judge Chafe declared the court had ma- 
turely confidered the law arihng upon 
the overt a£iS| charged in the indid- 
inent againft John Fries ; that they 
had reduced their opinion to writing ; 
that he Ui.derfl.ood a great deal of time 
)>ad been confumed upon the former 
trial, and th^t, in order to fave time^ a 
copy of the opinion of the court would 
be^given to the attorney of the diilr'nSl, 
another to the counfel of the prifoner, 
and that the jury (hoy Id have a third to 
iahi Qut with them, Mr. 'f ilghman fur- 
ther dates, tiiat previous to the throw- 
ing of the p.i^^ers on the table, and at 
(he momti)t it was done, the judge cx- 
prcfled himfclf in thefe words, *< Nev- 
^rtt}elefs| or notwithf^anding, counfel 
^}i] bc^ieiifcj." M"**.Rawlc, a witnefs 



examined as well as Mr. Ti]gbman» on 
the part of the managers, gives the 
fagne account of the declared motive of 
the judge, in preparing this opinion, 
to fave time, as much had been loft at 
the former trial \ and ftates that the 
judge faid, the court had determined 
to exprefs their opinion in writing on 
the law, that they might not be mifunder^ 
flood. Here we find the reafon not on- 
ly for forming the opinion, but for re- 
ducing it to writitig alfo. The court, 
continues Mr. Rawle, obferved, "they 
had therefore committed their opinion 
to writing \ that the cierk had mnde 
three copies, one of which Chould be 
given to the diftri£^ attorney, one to 
counfel for tht prifoner, and one the 
jury fhouldtake out with them. To pat 
this part of the tranfa£lion beyond 
doubt, and (Irengthen, if poHible, the 
character it now bears, I beg this bcn- 
orabU court to advert for a moment to 
Mr. Meredith's tellimony j he too 
dates, that the judge declared the 
court, on great deliberation, had form- 
ed an opinion on the law on the overt 
a£ls fet forth in the indi£tment, and 
that io fave time and prevent miftake^ this 
opinion was reduced to writing, the 
copies to be didributed as mentioned 
by tlie other witnefles. He further ex- 
prefsly avers, that the judge, when he 
threw down the papers declared, that 
the giving of this opinion was not in- 
tended to preclude the counfel from 
bein)< heard, or from exprefllng any 
ohj:c\ioiis to its corre6tnefs. After 
this mafs of concurring teftimony, can 
the viotive of the judge in forming and 
delivering this opinion, be mifrepre- 
f^nted or mil'underdood ? And can it 
now be believed or pretended that it 
was done, as the article charges, to 
prejudice the minds of the jury againft 
John Fries, before counfel had been 
heard in his <lefence ? In order to bear 
^p this charge againd this weight of 
evidence, and fupport Mr. Lewis' tcf- 
timoi^y, in difcrcdit of that delivered 
by the other witneifes j the managers, 
who hare fpokcn to this part ©f the 
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cafc» pretend that Mr. Lewis (hould be 
mod relied upon, becaufe mofb iiUer- 
cfted in the tranfaflion. This intereit, 
fir, may have given a falfe coloring and 
appearance to the condu£l of the judge, 
and his anxious zeal for his client, may 
have reprcfented the conduct of the 
court to his mind in hariher views than 
it defcrved. I have always underftood 
that thofe witnefTes were moll to be re- 
lied upon, who were mod cool and 
lead interefled in the tranfadiion. But 
the ingenious gentlemen invert this 
rule. But, Cr, I have no intention of 
making any comparifon between^ the 
credibility of thefe witnefles, they are 
all refpedable, above fufpicion. It is 
a quedion of memory and not of cha- 
radter between them, and we mud 
judge from various combinations of 
circumdances in afcertaining their ref- 
peSive correftnefs of memory. Mr. 
Lewis himfelf, mod candidly declared 
his memor]^ to be very uncertain and 
imperiFe£^ of didant events ; befides, 
Mr. Tilghman and Mr. Meredith pofi- 
tively aver, that the judge f^id counfcl 
would be heard on the corredinefs of 
that opinion ; now Mr. Lewis does not 
and cannot fay, that the judge did not 
fay fo, but his evidence is no more 
than this, either that he did not hear it 
at (he time, or that he does not now 
remember it I refer the honorable 
managers to their own rule about af- 
firmative and negative tedimony. In 
the Baltimore cafe, a Tingle, folitary, 
unfupported witnefs, (Mr. Montgome- 
ry) fwears to a declaration of the 
judge, which fome fourteen or fifteen 
refpcftable witneflcs, both for and 
againd this profecution, with equal and 
better opportunities of hearing all the 
judge faid at that time, w^s not^ to 
the bed of their knowledge, ucte'red by 
the judge, nor any thing like it. Now 
fay the managers, this fingle affirma- 
tive, Mr. Montgomery, is more to be 
depended upon than all the other wit- 
neflcs together ; and if any body can 
think fo, let it be fo. Bat in Fries' 
^fe^ we produce two affirmative wit- 



nefTes againd one negative wrtnefs, 
who tedifies himfelf to the imperfec- 
tion of his memory. 

I prefume, fir, I have mod fsHrly e£* 
tabli(hed the point, that the judge in 
making up this opinion, had really and 
truly no other objeA or motive than to* 
prevent a burthen fome and ufelefs wadd 
of time *, and fure I afd, that whoever 
attended the fird trial of Fries, would 
fee the neceffity and propriety of fome 
regulation for this purpofe. How then 
did the judge carry this intention into 
execution. The opinion of the court 
on the points likely to arife in the cafe, 
was put in writing and delivered to the 
counfel. Was this any difadvantage 
to them ? Was it not rather a friendly 
guide to them, by which they might 
fhape their argument fo as bed to meet 
the points of difficulty, and ferve their 
client. The court furnifli each fide> 
the United States as well as the prifon- 
er, with copies of this opinion. This 
would have the effcSt to regulate and 
confine the argument on both fides to 
the proper channel, to the real points 
of difficulty, and prevent a wild, devi- 
ous and ufelefs extenfion of the argu- 
ment into matters wholly irrelevant. 
It was furely an advantage to Fries' 
counfel thus to know the o{>inion of 
the court on the points of law in their 
cafe, and thus to have an opportunity of 
meeting and repelling it. If they 
could convince the court or jury this 
opinion was erroneous, they would 
fucceed for their client. But if the 
court had permitted the counfel to 
take the ufual courfe, and had kept 
their own opinion in clofc referve 
without any intimation of its dire£lion, 
until the argument was clofed, and h«d 
then delivered it to the jury, as unquef?*. 
ionably they might have do.ir, and 
this opinion had contained fome points 
which had been overlooked by the 
counfel, furely it would have been 
more prejudicial to the prifoner than 
the courfe that was purfued. The ju- 
ry would naturally take the law from 
the courts and if therefore the judge 
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intended to have opprefled John Fries» 
be would have fucc;:eded better by re- 
ferving his opinion, concealing it iro:n 
the counfel, permicting them to fioun- 
iler on in the dark, and thenj in his 
charge to (he jury, didate the law to 
fuit his* partial and oppreilive pur- 
pofe. Would any gentleman of the 
law, about to vrji^ue a cafe before a 
court, think himfelf aggrieved if the 
j'jdgc were prcvioufly to Inform him of 
ideas he entertained of the cafe, with 
full liberty to controvert them ? It 
would be clleemed a favour. 

Tou will be pleafcd to bear in mind, 
fir, that this paper concainiiig the opi- 
nion of the court, was not read, nor 
was their any declaration whatever of 
its contents or fublUncc. It was known 
io none i it was intended to be made 
known to none, but the counfel for 
whofe ufc it was defigned — How then 
couUl it produce any prejudice to John 
Fries. No a.ttempt was made; nointen- 
rtion manifcded to read it. It was pri- 
.lately handed to Mr. Lewis. How 
then did it become public; in what 
manner were copies diftributed to va- 
rious bands f not fir, by the court, 
but by the counfel of John Fries — 
Mr. Lewis, in a moment of real or af- 
f^fted indignation, threw the paper 
from him; declared his hand (hould 
not be polluted by it, and call it upon 
lb? table of the court, and it does not 
lippcar chat to this hour he knows the 
couteiHs of the paper he fo hadlly 
condemned; feveral gentlemen of the 
bar by this means got hold of it, and 

.fome copies were taken — But for this 

.ifondycl ou the part of Mr. Lewis, 
no body ever could have known the 
contents of the paper or the opinion 
ei the court. It was this that gave 

. publicity to the opinion, and extended 
a knowledge of its contents, not only 

I without the deQgn and concurrence of 
ihe court, but decidedly againfl them. 
The adi of the court was thus thrown 
into 4 different courfe and dirediion 



than was ever Intended or contcmplat- 
•cd by them. 

What then, fir. Is the whole amount 
of tiie crime of the. judge on this oc* 
cafion — That he a Ww judge, had been 
bold enough to form an opinion ; not 
on John Fries's cafe, or the fads and 
circumftanccs of it, for he knew them 
not ; but on certain abdradt points of 
law, without firft confulting and hear* 
ing Meflrs. Lewis and Dallas ; and fur- 
ther, he had not only formed fuch opi- 
nions, but he held the audacity to put 
them into the hands of thefe gentle- 
men, which, in the article of impeach- 
ment, is called << delivering the opinio 
on." The judge- then, on mature de- 
liberation, from a full confideration 
both of £ngli(h. and American prece- 
dents and decifions, had really made 
up his mind upon what overt afls 
would conflitute the treafon of levying 
war ; and to prevent miftake^ he had re- 
duced this opinion to writing ; and for 
the information of the counfel on both 
fides (no partial fele£lion) he gave a 
copy of this opinion to each of them *, 
and intended to give another to the jury 
to /ai^^w/, with them. The jury (hould 
have his opinion ou paper when they 
could not midake it« inflead of their 
memories when it might be mxfundcr- 
(lood. Is not this, fir, a £air and juft 
epitome of the fafls given in evidence/ 
Is it not the full meafure and amount 
of the judges crime and corruption ? It 
the judge had a right to have any opi- 
nion of his own on the cafe ; and if the 
opinion he formed was a corre£l one, 
and it is admitted or at lead not de- 
nied to be fo, where or whence could 
any injury arife from it to John Fries 
or his counfel — The opinion is fup- 
ported by Englifh authority, and by 
the higly refpe£labK* names of judges 
Patterfon and Iredell ; and this opini- 
on judge Chafe had an undoubted 
right to give to the jury. Hi never 
intended to give it until the argument 
was clofed ; and then he defigned to 
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vary from the ufual moile of charging 
juries, only in this, that to prevent 
mi/take and for more certainty, he 
would deliver it in writing inftead of 
verbally. Yet the article charges that 
in confequence of the forming and de- 
livering this opinion in this illegal 
manner^ John .Fries was convi£ied and 
fentenced to death. The undifputed 
correClnefs of this opinion wipes away 
every idea of an intention to injure or 

opprefs John Fries. ^No injuftice 

could refult to him from a legal and 
correal opinion, which muft have fi- 
nally ruled the cafe, delivered at any 
time and in any manner. There might 
be fonje inattention to ufual forms, but 
there could be no fubflantial injury. 
An opinion thus anticipated, if mani- 
feilly unfoand and erroneous and a- 
)(ain(l the prifoner, might carry fome 
fufi^Jon of unjuft prejudice, but how 
corrupt intentions are to be proved, mani* 
felted, or executed by correct opinions^ 
is to me inexplicable. The judge had 
taken much labour and particular pains 
to inform himfelf on the law of the 
cafe, he would not truft himfelf on 
hafty opinions made up at the moment, 
where the life of a fellow citizen was 
at flake, and might be the forfeit of 
an error \ and he therefore carefully 
examined the law and deliberately took 
an opinion. For this unufual attention 
he deferves thanks, and not impeach- 
ment. . If knowledge of the law be a 
crime in a judge, ignorance is his bell 
recommendation, and that judge is mod 
worthy and bed qualified for his office 
who poifciles no opinions of his own 
on any legal fubje£t, but prefcnts him- 
felf as a fcholar to be taught by the 
counfel, and has no imprefllions but 
fuch as they ar^ pleafed to giv^ him. 

I mean not to pafs a fentence of con- 
demnation on the views or condu£^ of 
the counfel of Fries. Their fole ob- 
jcft and anxiety were to fave the life of 
their client ; and if they believed they 
could better effe£t this end by taking 
fite at the conduct of the court ; fey 



exciting a (Iron^ feeling and prejudice 
againd the mode of proceeding, and 
by involving the court in embarrafi* 
ment and difficulty, it was fo» them 
to judge !iow far they might purfue 
this. objcA by fuch means; and to 
their own judgment I fubmit it .^ It iy 
not eafy to fav how far co^nfgl may 
J"airry to in fuch a cafe, and when the 
^ life of the client is in iiTue much more 
will b e allow ed than in common cafc8 > 

We have heard much about the ^z^- 
tacion of the bar on this occasion : t\\s 
particular caufe of it has not been 
clearly explained. It might have been 
produced by the demeanor of Mr. 
Lewis* which from his own account 
was violent and indignant ; or it might 
have be:n by the mere budle produced 
by the different efforts thatwcremade to 
get hold of this noxious paper, which 
Mr. Lewis cad from him with fo much 
feeling as too foul for his hand, or 
from a combination of thefe with other 
caufes. Another circumdance, equa]-» 
ly immaterial, has been dignified with 
much importance by the attention the 
managers have 1>edowed upon it — I 
mean the novelty of the proceeding. — 
Every witnefs was aflced in felemn fornx 
" Did you ever fee the like before'* — 
<' How long have you been a prad:ic- 
ing lawyer*' — «< How many criminals 
have you defended" — " Was not this 
mode of forming and giving opinions 
by the court a novelty to you.'* Grant- 
ed — It was a novelty — I fay, granted 
for argument fake, it was a noze/ty--^ 
and what follows ? Is it therefore im- 
peachable ? Every innovation however " 
jud and beneficial is fubje£t xo the 
fame confequence. But, fir, if this 
novelty proceeded not from impure in- 
tentions, and was not followed by op- 
preflive or injurious confequences, 
where is its injudice or criminality.— 
There were many other novelties in 
that trial : It was a novelty that a man 
named John Fries ihould commit trea- 
fon and be tried and convi<^ed for it : 
I never biArd of precifcly the fame 
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thinj; before. It was a novelty that 
counfi*.! (bouM defert their caufe in the 
abrupt manner in which it was then 
done-— But I prcfunic it will, not be 
pretended that thefe things were wrong 
merely becaufe they were novel; much 
lefs that a judge id to be convicted of 
high crimes, and removed from office 
for a harmlefs novelty. The articTes* 
charge not the judge with innovations 
and novelties in legal forms, but with 
depriving John Fries and hiscounfcl of' 
their conJlitutbnal rights -, and if he 
has not done this, the refl is of no im- 
portance now. But what is this Qrange 
novelty that excites fo much intered 
and alarm ? Is it that a law judge had 
a law opinion, and was capable of 
making it up for himfelf without the 
afliilance of learned counfcl ? I hope 
not. I (hould be forry to fuppofe this 
IS a novelty in the United States. Was 
it then the reducing of this opinion to 
writing, putting it on paper with pen 
and ink that makes the dangcf no- 
velty i To have the opinion is nothing, 
but to write it . conftitutes the crime : 
and yet, Gr, where is the difference 
to the prifontr, except that in the lat* 
tcr cafe there is more certainty ; lefs 
chance of mifapprehenfion and miftake 
on the part of the jury, than when it 
is delivered to them verbally. It ihould 
be recolleAed, fir, and 1 am fure it is 
too important to be forgotten by this 
iionorablecouit, that this written opi« 
uion contained all the limitations and 
difcriminations on the law of treafon 
which could fttrve the prifoner, as well 
as chofe which might operate againd 
him. But, lir, I deny thrit there was 
fo much novelty either in forming this 
©pinion, or in reducing it to writing, 
as is pretended. Is it uncommon for 
judges to (late their opinions on parti- 
cular points of law to counfel, even 
before argument, for the direction of 
their obfcrvations ; and was it ever be- 
fore conlidcred a prejudication of the 
cafe, or an encroachment upon the 
right of the bar. In criminal courts the 
praAicc is condant and univerfal.— • 



Previous to the trial of xae cafes of 
treafon after the rcftoration of Charles 
IT. the judges of England met together, 
arid did form and did ^Ifo reduce to 
writing, opinions, not only upon the 
mode of proceeding upon the trials, 
Jbut alfo on all thofe quedions or points 
of law, which they fuppofed would 
arife and require their declfion in the 
courfe of the trials. See Kelyng's Re- 
ports, pa. 1 — 2, &c. 9 — II. Here 
the judges met in confultation exprefl- 
ly for the purpofes now deemed fo cri- 
minal in judge Chafe, and even took 
to their aid the king*s counfel. Our 
judge did not take to his aflidance the 
attorney of the United States in form> 
ing his opinion.; nor did the judges in 
England deliver to the counfel of the 
accufed the refult of their deliberati- 
ons, but doubtlefs, it would have been 
received as a favour if they had. Jn 
the only two points of difference, there- 
fore, between the two cafes, we have 
mod decidedly the advantage. 

But, fir, how can the proceedings 
of judge Chafe, in principle and effecl^ 
be didinguilhed from the common and 
univerfal pra£lice of charging grand 
juries, on the legal nature and defcrip- 
tion of the crimes to come under their 
notice i When a judge is about to 
hold a criminal court, he is particular 
to introduce into his charge thofe vi;- 
ry offences, and his opinions upon 
them, which by information or other- 
wife, he fuppofes will be brought be- 
fore the court. The opinion, of the 
judge on luch cafes is formed, is re- 
duced to writing, and is publicly de- 
livered in the prefence of all the ju- 
rors, both grand and petit, but never 
was bc'forc conceived to be objedion- 
able — nor was it ever before fuppofed 
to be a prejudication of any man's cafe 
who might afterwards be tried for an 
offence thus defined. Jndgc Chafe 
dated that ads in his opinion would, 
in condrudion of law, amount to 
treafon by levying v^ar ; but whether 
thofe ads and the necell^ry intentioi 
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which mud accompany chemi would' be as the perfons 5i^ho were concerned iff 

proved upon John Fries, or any body elfe, the aflaOinalion plot in the reign of 

was left entirely atlarge to be decided king William) are not the only perfons* 

by the jury on the evidence. In Har-^ who can be faid to compafs or ima« 

dy's trial, for treafon in 1794, pa, 13, gine the death of the king. *< The 

chief jufttce Eyre dates to the grand ^* entering into meafures which, in the. 

jury: « Jurors and judges ought to nature of things, or in the common 

feel an extraordinary anxiety that pro- " experience of mankind, do obvioufly 

fecutions of this nature ihould proceed ** tend to bring the life of the king in* 

upon folid grounds. I can eafily con* *< to danger, is alfo compafling and im- 

ceive therefore, that it muft be a great ** agining the death of the king ;" and 

relief to jurors placed in the refponfible the meafures which are taken will be 

fituationinwhich you now fland, bound at once evidence of the con^pafling^ 

to do juftice to their country and to and overt a£ls of it." 

the parties accufed, and anxious to dif* Where is the criminality of fuch in^ 

charge this truft faithfully ; fure I am ftru£lion and fuch dire£tion \ but in 

that it is confolation and comfort to us, what does it differ in principle and in 

who haTc upon us the refponfibility of all its poflible confequences to the pri- 

declaring what the law is in cafes in loner, from the condu£): of ^-^udge 

which the public and the individual Chafe. The learned Englifli judge 

are fo deeply interefted \ to have fuch thought he was obliging the jury, not 

mentis the great Sir Matthew Hale, encroaching on them ; by dating fuU 

and an eminent judge of our own ly and precifely the legal condru&ion 

times, who, with the experience of a of thofe a^s which would probably 

century, concurs with him in opinion, be given^to them in evidence to fupport 

Sir Michael Foder, for our guides. the charges of treafon. It is true the 

To proceed by deps — From thefe treafon charged upon Hardy was not 

writers upon the law of treafon (who that of levying war, it was that of 

fpeak,as I have before obferved, upon compafling the king's death. Now, 

the authority of adjudged cafes) we what overt a£ls amount to a compafling 

learn, that not only zSts of immediate of the king's death, is a quedion of 

and direcf attempt againd the king's law reding upon long and edabliflied 

life, are overt a^s. of compafling his decifions and precedent: and judge 

death, but that all the remoter Jteps tak* Eyre thought it no crime to declare to 

en with a view to aflid to bring about the jury, his opinion of the law in 

the adual attempt, are equally overt this refpe^i. So, in our cafe, trea-* 

a£ts of this fpecies of treafon; even fon by levying war, is a general coii* 

the meeting and the confulting what ditutional definition of the offence, 

dcps (hoald be taken in order to bring but the application of this general dc » 

about the end propofed, has been al- finition, and the fixing and defcribing 

ways deemed to be an a£l done in pro* fuch overt a£ls as amount to a levying 

fecution of the deiign, and as fuch an of war, is matter of legal condru£ii- 

overt a£t of this ti'eafon. —This is our on, depending upon a knowledge of 

fird dep in the prefent enquiry. I former adjudications, which the judge 

proceed to obfetve, that the overt a£ls was bound to know, or he was not 

1 have been no wfpcaking of have refer- worthy of his office, and which he 

ence, nearer or more remote, to a direB was alfo bound to communicate tp the 

and immediate attempt upon the life of jury. The di(F«:rence in the cafes is 

the king ; but that tKe fame authority only here : Chief judice Eyre formed 

informsusjthatthey whoaimdircdily at his opinion on deliberation ;jnd he re- 

che life of the king (fuch, for inflanc?, duced it to* writing— but he alfo/n*- 

u 
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licly deli?ercd it with all the weight of 
his name and authority in the face 
of all the jurors and of the country : 
whereas judge Chafe gave his opinion 
privately to the counfel, to be at their 
difpofal and difcretion ; to ufe it for 
the benefit of their client if they 
could ; or to difregard and fupprefs it 
if they thought proper. It might for- 
ever have been concealed from the ju- 
rors and from the worldi if the coun- 
fel of Fries had not themfelvcs made 
it public. This pradice of delivering 
opinions on points of law in charges to 
grand juries* is not confined to the 
Englifb courts. It is the fame in 
the United States. 'Hie managers 
have pronounced a very deferved eulo- 
gium upon the official condufl and cha- 
rader of judge Iredell. The refpondent 
has been referred to him as a bright 
example of judice and impartiality 
and it has been lamented that with fuch 
an example before him, judge Chafe 
(hould have fo wandered from the path 
of reditude. We take their (landard 
of excellence. We agree to be judged 
by judge Iredell, and if I fhew that 
this humane and learned judge reallv 
did the fame thing for which the ref- 
pondent now (lands on his trial, I hope 
there will be an end of the complaint. 
On the firft trial of this fame John 
Tries, for the fame offence, judge Ire- 
dell actually committed, with fome 
circumftances of aggravation, the fame 
enormous crime for which judge Chafe 
is now impeached. He did form an 
opinion on the law of treafon, he did 
reduce that opinion to writing, and he 
did deliver that opinion, the fame in 
fubftance and nearly the fame in words, 
with that delivered by judge Chafe. 
This bright example was before our 
eyes, he is now fo, and let us be judg- 
ed by him. In the charge delivered to 
the grand jury in i ^99, who found the 
firft bill againft Fries for treafon, 
fpeaking of thofc cafes which he 
thought would come before the court, 
the judge fays, — « The only fpecies 
af treafon likely to como before youj 



is that of levying war igainft the 
United States. There have been va- 
rious opinions, and different determi- 
nations on the import of thofe words. 
But I think I am warranted in faying, 
that if in the cafe of the infurgcnts 
who may come under your confidera- 
tion, the intention was to prevent by 
force of arms the execution of atiy ad, 
of the congrefs of the United altogeth- 
er, (as for inftance the land tax aft, the 
objeft of their oppbfition) any forcible 
oppofition calculated to carry that in- 
tention into efiedl, was a levying war 
againft the United States, and of courfe 
an z6t of treafon. But if the inten- 
tibn was merely to defeat its operation 
in a particular inftance, or through the 
agency of a particular officer, from 
fome private or perfonal motive, though 
a higher offence may have been com- 
mitted, it did not anrount to the crime 
of treafon. The ptirticular motive 
muft however be the foie ingredient in 
the cafe, for if combined with a general 
view to obftrud: the execution of the 
ad, the offence muft be deemed trea- 
fon." 

Judge Iredell, therefore, fo far from 
conceiving it to be a crime to have an 
opinion upon the law of treafon, of 
levying war and the overt a£ts which 
would conftituteitrto reduce that opini- 
on to writing and to deliver both to 
counfel and jury, feems to have con- 
fidered it, as chief juftice Eyre had 
done before him, to be his duty to do 
fo. The opinion delivered by this 
refpedable judge, coincides entirely 
with that of judge Chafe, and the man- 
ner of delivering was, on our oppo- 
nents principles, vaftly more excep- 
tionable. The novelty of this proceed- 
ing feems to have vaniflied on invefii- 
gation. There is indeed one ftriking 
difference in the two opinions \ that 
judge Chafe goes more fully and clear- 
ly into the definition of the offence, 
and is more particularly careful to ftate 
thofe deitinations and difcriminationt 
which might fcrve the accufed and re- 
duce his tranfgreffion to fome fmaller 
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ollencei proyidcd they (hould appear in 
his cafe. He fets out not only the def- 
cription and charad^er of thofe overt 
z&s which do conftitute treafon^ but 
enumerates alfo with equal care, fuch 
as will not amount to that offence. If 
thefc favorable difcriminations might 
in any way be ufeful to the accufed, 
they were put fully into the power both 
of the counfel and the jury. 

The gentleman who opened the pro- 
fecution (Mr. Randolph) took occaGon 
to fpeak in very handfome, and I doubt 
not very deferved terms of applaufe of 
a didinguiflied judge in Virginia. 
This fame judge has publi(hed an edi- 
tion of Blackilone's Commentaries ; 
into which he has introduced a variety 
of his own opinions on the conftitution 
and laws of the United States. If 
hereafter a perfon accufed> under the 
operation of fome of thofe ftatutes on 
the conftru£lion of which judge Tuck- 
er has publiflied his comments and 
opinions ; would it be any impeach- 
ment of the juftice and impartiality of 
this judge, to fay, he had made up his 
opinion, he had reduced it to writing, 
he had delivered it to the world, and 
therefore he had prejudged the cafe ? 
No, this would be a fort of reafoning 
even more abfurd than the Richmond 
mnfequitur. The honorable manager, 
^Mr. Randolph) to enforce and exem- 
plify his dodrines on this fubje^i put 
ao analogous cafe. He dated that a 
judge holding a criminal court, might 
properly give the legal defcripcion of 
murder, and the circumftances and in- 
gredients that in point of law would 
conftitute the offence; but, fays he, 
he may not go on to apply this defini- 
tion to the overt ads laid in the indi£t- 
r^ ment. This I confefs is a novelty to me. 
^ I never before heard of overt aas in an 
r indictment for murder ; the general 
t charge of the offence is laid in legal 
and general terms, but there is no fpe* 
cifications of the particular iz(k% and 
circumftances by which the charge is 
to be fupported. But fuppofe a judge, 
knowiog that a man was coming before 



him for trial, dccufed of going into the 
ftreet with a declared refolution to kill 
the firft perfon ^e (hould meet ; and 
this judge were to fay to any perfon 
or in any place, verbally or in writing, 
that a killing under fuch circumftances, 
was murder, and a full manifeftatlon of 
malice in a legal conftrudlion. Would 
this be called a prejudication of the 
cafe ? Is it not a mere declaration of 
the law exifting and eftabliflied long 
before the cafe, which it was the duty 
of the judge to know, to obey and to 
declare. If the fa£ls proved before the 
jury brought the accufed within the 
law, the confequence of convi£lion 
followed, not by the will of the judge, 
but by the fentence of the law \ and 
while this qucftion was left open, the 
cafe was in no wife prejudged. To 
explain this point ftill further, I will 
put the cafe of libelling. This offence, 
like that of treafon, confifts of too 
parts, the ail and the intent. . Would 
it be criminal in a judge, knowing that 
fuch a cafe was to come before him, 
to inform himfelf, if neceffary, of the 
law of libels, to make up his mind up- 
on the conftituent parts of the offence, 
and to declare them to the grand jury, 
the counfel, or any body clfe j might 
he not be of opinion, and write, and 
fay, that a libel is a malicious defama- 
tion of any perfon in writing, in order 
or intending to excite their wrath or to 
expofe theqi to public hatred or con- 
tempt. Here the fa£b of publication 
muft be proved and the malicious in- 
lent ; and might not a judge ftate 
what, in contemplation of law, is 9 
malicious and defamatory writing, and 
that if fuch a one is publifiied with //?- 
tent to injure and defame, it is in law a 
libel. Apply this dodrine to the cafe 
of Fries. May not a judge have an 
opinion and declare, that an infurrec- 
tion of any body with intent or in or- 
der to refift the execution of any law 
of the United States, and the carrying 
that intent into execution by a^uai 
force and violence, is treafon againit 
the United States by levying wan 
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Thferc is no' prejudication* in either 
4:afe ; the fzfX^ and the intent which 
conflitute the crimC) ^nd on which the 
guilt or innocence of the accufed de- 
pends, are left wholly untouched, and 
come without prejudice or biafs to the 
jury. } have heard the phrase *^ pre- 
judging the law/' repeated over and 
over again. Judge Chafe prejudged the 
law againft Fries, we are told \ I con- 
fefs the phrafc is a very fingular one 
to me ^ 1 know not precifely how to 
underAand it : I can comprehend what 
}s meant when I hear of prejudging a 
man's cafe, in prejudging the fad$ of 
siny cafe ) but as to the law, I pre- 
sume it is always prejudged, always 
fettled, certain and afcertaiiied. It is 
never a queftion in a cafe of murder, 
whether a killing with malice prepenfe 
is or is not murder. The law has pre- 
judged thajt -, and fo in all other cafes the 
queltion is, whether the fads proved 
heing the cafe within the law ^ and fo it 
was in Fries' cafe ; and upon that point 
judge Chafe neither gave, nor intimat- 
ed, nor had an opinion, for as the ev- 
idence had not been heard, he could 
not anticipate what fa£ls would be 
proved. 

I hope and tr^uft, fjr, that the firft 
fpe^ifications of this article is now dif- 
pofed of to the Citisfadlion of this 
Jionorable court, and the complete juf- 
Vification of the rcfpopdent ; part of it 
when tefted by the evidence, turns out 
,to be wholly unfounded ; and thereR, 
which is true, has been fully juftified 
J)oth on principle ;ind by precedent, 
Jf the^e was fomc hade and error in 
jthe conduft of the judge, which how- 
icver I neither believe nor admit, there 



ing it. — It charges judge Chafe wilfc 
** refVriSing the counfel for the faid 
John Fries from recurring tp fuch En- 
gliih authorities as they believed appo- 
fite, or from citing cert»in ftatutes of 
the United States, which they deemed 
illuftrativeof the portions, upon which 
they intended to reft the defence of their 
client." This charge confifts of two 
parts -, It complains of a redridion as 
to Englifli authorities, and as to Ame. 
rican ftatutes : I will confider them 
diftin£lly. — Firft fir, permit me to re- 
mark, that thefe allegations are made 
to fupport the general charge pf par- 
tialiry, oppreflion and injultice. But 
what becomes of thefe pretences when 
we bear in mind the teftimony of Mr. 
Kawle, then diftrifik attorney, and aU 
ways, and in every fituation a gentie« 
man whofe charadter, in all its relati- 
ons both public and prirate, bears the 
firft ftamp of refpe£iability and fears 
no competition for critdit. He has in- 
formed this honorable court that this 
reftriAion fo gricvpufly complained of 
and now the fubje£l of a criminal pro- 
fecution, was impofed upon him as 
well as upon the counfei of Fries.— 
Is this the charafier or the cpndu£^ of 
partiality or opprefTion — Does it evince 
that ftrong appetite the judge is faid to 
have to drink the hearts blood of this 
unfortunate German, and ftain the 
pure ermine of juftice with pore. I 
have always underftood by partiality 
in a judge, a favoring bias to one par- 
ty to the prejudice of the other ; but 
when a reftri£lion is put equally on 
both fides, I cannot conjeQure how 
it can be refolved into partiality or 
oppreflion. It will be fecn prefcntly 
that as far as this reftri^lion could 



^as certainly no criminality in the ad, 

there was nothing impure in the mo- have any operation, it was friendly in 

. live, nothing injurious 'in the confc- that operation to John Fries, But, fir, 

^uence. ^ what was this reftri£lion fo much com- 

5, Suffer me new, fir, to ofler you fome plained of and now magnified into a 

pbtrvalions on the fecond fpccificati- high cfnufij.' That certain Englifh dc- 
pxx of ih^ firft article of impeachment. ^etftOns on the law of treafon made be- 

I hope it will not be neceflkry to trcfy fore the revolution of 1688 ihould ilot 

raft greatly on your patience in refujf pr ought not to be read to the jury— 
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And pray fir, what were thefe deeifi*- 
ons ? I will take their chara£ier from 
Mr. Lewis himfelf» and no man is bet- 
ter acquainted with them. He fays 
they were the decifions of corrupt and 
dependent judges, who carried the doc- 
trines of conftru£tive treafons to the 
moildangerousandextravagantlengths. 
True they were fo ; fanguinary, cruel 
and tyrannical in the extreme : and 
could the excluCon of fuch cafes in- 
jure John Fries ? If cafes which exte- 
nuated and foftened the crime, of trea- 
fon had been rejc£l^d, he might indeed 
have fuiFcred*» but how he was or 
could b^ injured by keeping from the 
jury thofe cafes which aggravated his 
offence, I am really 'at a lofs to learn. 
The reftri£lion then was on the Unit- 
ed States. Had they been adduced by 
the di(lri£l attorney, no doubt they 
would ha^e been ably anfwcred by the 
defendant's counfelj but the ability 
of the CO unfel for the United States 
was not inferior to Fries' counfcl •, and 
if judge Chafe had indeed a defign to 
opprefs and injure John Fries, and to 
convlfl him on drained con(lru£tions 
of trcafon, his bed policy would fure- 
ly have been to have fufFered thefe ca- 
fes to conne forward, and if fupported 
by his autdiorlty and the talents of the 
counfel t>l the United States they 
might have had their influence with 
the jury, notwithdanding the able re- 
futations they might have received. — 
But why and for what good purpofe 
did the counfel defire to read thefe ca- 
fes, operating, if they operated at all, 
diredly agalnd the life of their client. 
Why would they fatigue the court and 
impofe upon the jury with thofe wick- 
(:d and ridiculous decifions againfl; a 
man who wlfhed his (lag's horns in 
the king's belly — and another, who 
declared he would make his fon heir 
to the crown. Sir, thsre could have 
been but one obje£l in this attempt : it 
was this, to excite fuch horror in the 
nalnds of the jurors by reciting thefe 
tales of tyranny and blood, as would 
(reate a general prejudice in them a- 



gainft all the law of treafoa. . The ab- 
horrence which would be boneftly gi- 
ven to fuch extraordinary cafes of cru- 
elty pra£liced under the law of treafon, 
they hoped would extend itfelf fo all 
cafes of treafon, even the mod juft 
and upright. I know another and 
an ingenious colouring and pretence 
has been given for this defign, this 
drange anxiety to read cafes which fo 
drongly fupport profecutions for trea- 
fon. It has been faidby Mr. Lewis, 
not here as a witnefs but in Philadel- 
phia as coTinfcl for John Fries, that his 
obje£l in defirlng to read thefe extra- 
vagant cafes was of this fort ; that ma- 
ny of the decifions on the law.of trea- 
fon made fince the revolution of 1688, 
and which are received as authorities in 
modern courts, were a£luaily ground- 
ed on the iniquicous cafes decided be- 
fore the revolution ; and therefore, 
fays Mr. Lewis, we wiftied to lay thefe 
cafes before the jury that they might 
place no reliance on thofe fince the 
revolution which were derived from 
them. Could the gentleman be fin- 
cere In this pretence — How far would 
he carry it ? To all de<:ifions (ince the 
revolution, and are we to have no ad- 
judications on this fubjeA which may 
be relied upon as found, legal and vir- 
tuous ? I apprehend be does not mean 
fo much as this — He defired, I pre- 
fume, only to difcredit fuch of the 
Englidi decifions fince the revolution 
as were detived from thofe corrupt 
fources alluded to ; then, mod aflur- 
edly, he was premature in his attempt 
to read thefe precious cafes. If the 
didrlfl attorney (hould r:ad, and rely 
upon any cafe decided fince the revo-r 
lution to convi£l John Fries, and Mr. 
Lewis could trace that decifion back 
to the horrible times fpoken of, and 
(hew that It was derived from and 
grounded upon the opinions of thofe 
corrupt and dependent judges, ii would 
furely have been competent for him to 
do fo, and no court would have at? 
tempticd to prevent him. But that hs 
is to deluge the CQurt and jurv with ^ 
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Mafs of trafli and corruption, and fo 
declared to be by himfelf, by way of 
anticipation and when no ncceflity had 
•ccurred or probably would occur to 
juftify it, could not be endured by any 
court knowing its duties and refpefk- 
ing its dignity. Thefe cafes arc law, 
or they are not law. If the former, 
their operation and influence were 
againd the prifoner ; if the latter, the 
court (hould not fufFer them to be read, 
to miflead and impofe upon the jury. 

So far, fir, and I fliall trouble you 
no farther, on the excluGon of thefe 
Englifli authorities — Now, as to the 
Itatutes of the United States— That a- 
ny fuch re(lri£lion was laid upon the 
counfel of John Fries, refts wholly and 
entirely on the tedimony and recoUec- 
lion of Mr. Lewis. I will, fir, firft 
confider the nature and extent of this 
charge ag^infl the rcfpondcnt, fuppof- 
ing the fadt to be — I prefume it will be 
granted to me that a judge has fome 
fort of authority in a court ; that he 
docs not fet there as a mere cypher, 
without power or command — Among 
the acknowledged powers of a judge, 
is that of regulating and dire£^ing in 
fome degree the argument before him, 
andof prerenting the introduftion of 
matter either grofsly improper or pal- 
pably irrelevant to the iifue. If then 
it be demonftrated that thefe ftatutes 
of the United States had really and 
truly nothing under heaven to do with 
the trial of John Fries. I hope the 
judge will not be condemned for ex- 
cluding them. John Fries, fir, was 
indi6ted for the treafon of levying war 
againft the United States ; and for no 
other offence. This crime is created 
and defined by the conilitution of the 
United States. It became the duty of 
the attorney of the United States, to 
(hew to that court and jury that the 
prifoner had been guilty of the treafon 
charged in the indictment according to 
its definition and defcription in the con- 
ilitution, or the profecution mud fail. 
IT, on the other hand he did (hew this 
to the fatisfa^ion of the court and ju« 



ry, John Fries muft neceflarily be con- 
vi£led — ^^Now fir, what poffible influ- 
ence or controul could any a£l of coa- 
grefs have over the charader of a crime 
defined in and derived from the higher 
authority of the conilitution. The aft 
of congrefs could not enlarge, reftrift 
or in any way alter or aflFefl the confti- 
tutional defcription. To what proper 
purpofe then could any a£l of congrefs 
be rbad ? Why, fir, we have heard 
Something about a legiflative conftruc- 
tion of the conditution ; and that thefe 
ads of congrefs defining fedition and 
other oflFences, might be ufed and were 
important to (hew what was intended 
by the conditution in the defcription 
of treafon. In the fird place, fir, con- 
grefs in paifing thefe datutes never had 
the mod remote idea or intention of 
giving any (brt of condruftion or opini- 
on upon the law of treafon j and if 
they had fuch an intention, it was be- 
yond their powers and rights and (hould 
be wholly difregarded, not only by that 
court but by this. The condru£lion of 
the conditution, in common with eve- 
ry other law, belongs exclufivcly to the 
judiciary, as bed quaUfied both from 
its permanency and independence as 
well as from legal learning, to exercifc 
lb important a right. The ncceflity of 
a power exiding fomewhere to judge of 
the conditution and of the conformity 
or non-conformity of laws to the provi- 
Cons of it, refults from the very nature 
of a written conditution ; it is vain wc 
have an indrument paramount to ordi- 
nary legiflation if there is no authority 
to check encroachments upon it, and 
there is no department of government 
with whom this power can be fo fafely 
lodged, or by whom it can be fo ably 
and impartially exercifed as the judici- 
ary. If the legiflature, the very branch 
of government mod controlled by the 
conditution, and intended to be fo, 
(hall be permitted to afliime the wide 
and unlimited right of condru£lion, 
the conditution will fink at once into 
a dead and worthlefs letter, moulded 
into various fantaftick Ihapes at the 
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w*^l of the legiflature, and purporting 
one thing to day and another to-mor- 
row and nothing at laft; but congrefs, 
I repeat fir, in paiGng the fedition law, 
had no intention whatever of giving 
their con (Irudion to the canftitutional 
defcription of treafon, or of affediing 
or touching it in any way. The coun- 
fel of Fries were therefore about to ufe 
or abufe the TtCt of the legiflature to 
purpofes never contemplated or intend- 
ed ! Should the court fuffer a deluiion 
of this fort to be pradifed upon a ju- 
ry, equally difrefpedful to the court 
and to the congrefs. It was not judge 
Chafe only who thought thefe ftatutes 
of the United States totally irrelevant 
to the cafe of Fries. They had been 
folemnly adjudged to be fo, after every 
exertion of the talents of the counfel 
to (hew their application and force. — 
I refer you fir, to the opinion of judM 
Iredell, ora the firft trial of Fries. 

" An 7k.€t of Congrefs which I have 
already read to you (that commonly, 
called the fedition ad) has fpecially 
provided In the manner you have heard 
againit combinations to defeat the ex- 
ecatbn of the laws. The combinati« 
oris punilhable under this a£t muft be 
diftinguiih ed from fuch as in them- 
felves amount to treafon, which is un- 
alterably fixed by the conftitution it- 
fclf. An-y combinations therefore, 
Which before the pafling of this a£t, 
would hav< amounted to treafon, dill 
conditute the fame crime. To give 
the a£l in queftion a different condruc- 
lion, would do away altogether the 
crime of treafon as committed by le- 
vying war, becaufe no war can be le- 
vied without a combination for fome 
of the purpofes dated in the a£l, which 
mud neceflarily conditute a part, 
though not thfc whole of the offence.'* 

** This, gentlemen of the jury, is 
an indtdiment againd the prifoner at 
the bar, for levying war againd the U- 
nited States ; the fird enquiry there- 
fore is, what is meant by thefe words 
of our conditution. < Treafon againd 
the United States, (ball confid only in 



levying war againd them/ &c. Thefe 
words are repeated verbatim, I believe 
in an a£l of Congrefs, called- the judi- 
ciary a£l, defining the puniihment of 
the crime of treafon, purfuant to con- 
ditmional authority. This crime be- 
ing defined in the conditution of our 
country, becomes the fupreme law, 
and can only be altered by the means 
therein pointed out, and not by any 
act of the legiflature ; and, therefore, 
the repetition of the words of the con- 
ditution in the judiciary aA is quite 
unneceflary, as the only power left ta 
congrefs over this crime was, to de- 
fcribe the punifhment : the fame ad; 
in another part, makes provifion for 
the method of trial. Agreeable to their 
power, congrefs have defcribed the 
punifhment, and thereby declared the 
crime to be capital. It is clear there- 
fore, that, as the conditution has de* 
fined the crime, the congrefs* drawing 
Its fole authority from that condituti- 
on, cannot change it in any manner, 
particularly as it is fo declared j yet the 
counfel for the prifoner fay, that the 
legiflature have given it a iegiflative in- 
terpretation, and that their interpreta- 
tion, is binding oh this court. They fay 
that congrefs did not mean to include 
the offence charged upon the prifoner « 
at the bar, under the definition of 
levying war ; becaufe the fedition 
a£l defcribes a fimilar ofience, and be- 
caufe a refcue is provided for in ano- 
ther a£k, the punifhment extending no 
farther than fine and imprifonment. — 
Several anfwers may be given to re- 
move thefe objedions : 

Fird, if congrefs had intended tm 
interpret thefe words of the condituti'' 
on by any fubfequent a£^, they had n^ 
kind of authority fo to do. The whole 
judicial power of the government is 
veded in the judges of the U. States, in 
the manner |he conditution defcribes ; 
to them alone it belongs to explain the 
law and conditution ; and congrefshavo 
no more right nor authority over tho 
judicial expofitions of thofe afTs, than 
this court has t? make a law t9 b'fl4 
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States, or reftrifted the counfel from 
making any ufe of them they thought 
proper. With the mantfeft difpofition 
of thefe gentlemen in writing this let- 
ter, with the objeft before them for 
which it was required, and the ufes 
they intended ihould be made of it, 
ufes which they anticipated at the mo- 
ment they abandoned the caufe, is it 
probable fo important a circumftance 
would have been omitted if it had real- 
ly occurred ? I refer you and this hon- 
orable court, fir, to the following pages 
of the evidence printed at the laft fef- 
fion of congrefs for the ufe of the 
houfc of reprcfcntativcs — pages 2 r, 24, 
aj, 26, to 32. 

May I not now flatter myfelf, fir, 
that all the criminality charged upon 
the refpondent, in the fecond fpecifica- 
tion of the firft article of impeachment, 
is washed from the mind of this honor- 
able court. Under this hope and im- 
preflTion, I will proceed to confider as 
Driefly as poffible, the third and laft 
fptci6cation. In this the judge is charg- 
ed with " debarring the prUbner from 
his ConAitutional privilege of addref- 
fing the jury, (through his counfel) on 
the law, as well as on the fa£^| which 
was to determine his guilt or inno- 
cence, and at the fame time endeavor- 
ing to wreft from the jury their indif- 
putable right to hear argument, and de- 
termine upon the queilion of law, as 
well as the qucftion of fa£l, involved 
in the verdift which they were requir- 
jedtogive." This charge is abfolutcly 
unfounded and untrue ; and is, in all 
its parts moft completely difproved by 
the evidence. As to debarring coun- 
fel froni»being heard, I need only refer 
Tou, fir, to the tellimony of Rle/Trs. 
Tilghman and Meredith, who exprefely 
fwear, that judge Chafe when he threw 
down thep'<>per containing the opinion 
the court had formed on the law, ex- 
plicitly declared, that neverthelefs, 
counfel would be heard againd that 
opinion. It is indeed true that Mr. 
'^ewis feems throughout the bufinefs, 
ig l>aye been under an imprc&on that 



nothing would be h^ard in contradic- 
tion to that opinion, and that his pre- 
feffional rights were invaded ; but this 
appears to be a hafty and incorrefl in- 
ference or conclufion of his own, from 
the conduct of the court -, he v^hclly 
mifapprehended the court, and has 
charged his mifapprehenfion to their 
account. This is the ufual effect of fuch 
precipitate proceedings. The mana- 
gers have greatly relied on this circum- 
Sance ; they urge that Mr. LewiF, 
through the whole of the affair and iu 
all he faid concerning it, took for 
granted and Rated, that he was debar- 
red from his conllitutional privilege*. 
He did fo 5 but he did fo under a mif- 
take of his own, not proceeding from 
the court. It is not only that no other 
witnefs fpeaks of any fuch rcltridioa 
but exprefsly negative it, and fay, loroc 
of them at lead, that oono fuch was 
impofed j but Mr. Rawie has furtba 
informed you, that it appeared to him 
throughout the bufinefs, that Mr. Lewis 
had wholly mifunderftood the court, 
and miilook their intention. But, furc- 
iy fir, we are not to be condemned be- 
caufe we haV'C been mifunderliood ; 
efpecially as the miftakc feems to be 
peculiar to Mr. Lewis, and no other 
witpcfs fell into the fame error. I rc«y 
mod implicitly on Mr. Rawlc's tcfti- 
mony, not only from the (Irength and 
ccrreftnefs of his charadcr, but from 
the unufual pains he took to be accu- 
rate in his knowledge of this tranfac* 
tion. His notes are copious, connect- 
ed, and fatisfa£):ory, and although h^ 
has no notes of the firft days proceed- 
ing, yet he feems to have given an un- 
common < nd cautious attention to every 
circumftance to which he has tellified. 
This gentleman negatives every idea of 
any rellri£iion upon the arguments ot 
counfel, and is fupportcd by every wit- 
nefs but Mr. Lewis. If any doubt can 
remaiii upon this fubje^l, I am happy 
to have it in my power to refer to a 
written and unchanging document, 
which deflroys this third fpecification, 
and dcinouftrate^ not only that (be 
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counfel were not prohibitted from ad- en the caort ; and that no fuch raftric* 
dreffing the jaryt both on the law and tion was laid upon him or the jury^ as 
the faSb, but alfo that the right of the he has apprehended, 
jury to decide both the law an<l the The charges, Qr^ laid in this firft 
fid, was mod largely and explicitly article of impeachment, are grounded 
avowed and declared to them. I beg altogether on the proceedings of what 
to refer this honorable court to the fe- has been called the firfl day of Fries' 
cond exhibit, filed with the refpon- trial ; and, mod firmly believing that 
dent*s anfwer. It contains this very the whole of his proceeding on that 
opinbn fo fcorned by the counfel of day will bear the mod fcrutinizmg en« 
Fries, and from the pollution of which quiry, and dands on the drong ground 
they dirunk wich fuch horror. If they of j unification, I have been wilting to 
had read it before it was thus indig- meet the managers on that day*s tranC- 
nantly condemned, if it had been un- adions, disjointed from thofe of the 
derdood before it was configned to following day ; but^ fir, it is mod evi« 
contempt, and denounced as a viola* dent that this is by no means a full or 
tion of every valuable and facred right, a fair examination of the judges con- 
how much confufion, how much un- du£t on that occaGon. When he is 
necefiary difcontent might have been charged with a corrupt or partial in- 
faved and prevented. In this opinion tention to injure and opprefs John 
then, will be found this fentiment, in Fries ; when he is charged with a wiU 
thcfe words : <« It is the duty of the ful violation of the rights of the coun- 
court in tl)is, and in all rri/Tima/ cafes, fel and the jury, the whole of the 
to date to the jury, their opinion of proceeding (hould be brought into view 
the lawy arifing on the fa^Sls ; but tSe\ before we decide upon the charafter 
jtsry are tm decide on the prefent^ and in of any part of it. An attention, fir, 
all crim'mml cajes^ both the law and ihi/xo what pafTed on the fecond day, as ic 
faBs^ m tJjeir conftderation of the whole\ is called, of Fries, will mod abundant- 
fij/f." VTas there ever a more ample* ly prove that the judge never had in- 
and explic it avowal of the right of ju- tended any partiality or oppreflion 
ries ? Is there any friend of juries fo againd him ; and certainly, that if he 
cxiravagant as^ to contend or alk for had any fuch intention, he never carri- 
more ? X'he acknowledgement is as ed it into execution or effe£l ; and I 
fall as any man can require, or the law trud I am fafe in faying, that the mere 
would warrant. The judge, in*thu8 intention to commit a crime, however 
admiting and confirming the right of grofs and outrageous, unlefs carried 
the jury to decide both the law and into fomc fort of a£tion or eflFe£l, con<« 
fa6t, admits by inevitable confequence, ditutes no offence. A man may ii> 
that the jury have a right to hear coun- tend to commit a larcenary, aflault and 
fel both upon the law and facls. That battery, or any other offence, but while 
which they are to decide upon, they he abdains from the act, the mere inten- 
mud have information upon ; and the tion cannot fubje£k him to trial or pun- 
court which 'declares the jury to be the ithment. The refpondent then, dif- 
tribunal to determine the whole cafe, covering from the condu£k of Fries 
never could have faid, in the fame counfel, and the indignant hodility they 
breath, that they (hould hear no argu- aiTumed, that he was greatly mifunder- 
ment on the cafe they were thus to de- dood ; that an arrangement he' had 
termtne. This mondrous abfurdity, adopted for the convenience of public 
of which the judge can hardly be fuf* judice, the reafonabic expedition o£ the 
pe£led, brings it to a certain conclu- approaching trial, and the real accom- 
fion, that Mr. Lewis mud have midak* modatiou of the court, the couafel, and 
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the jurj, was eonftrued and receWed 
as an oppreflton upon the prifoner, an 
encroachment upon the privileges of 
counfel, and violation of the rights 
of the jury ; in {hort» as a corrupt and 
polluted prejudication of the caufe to 
be tried, and that the fair and up- 
tight intentions of the court were mis- 
interpreted by a real or pretended 
mi(lake» into the vileft purposes of par- 
tiality, refolved to deftroy the formida- 
ble engine he faw ereding againft the 
court, and to remove at once all pre- 
tence for clamour or irritation. Grant- 
ing the judge had been in error on the 
firU day ; what could he or any man 
do-more than to redJify the error as foon 
as difcovered, and haften to the right 
path before any injury could have re- 
fulted from his momentary deviation. 
But the honorable manager has told 
you, he had finned beyond the grace of 
repentance, and that no contrition, 
however fincere, could wipe away the 
offence. When I fulFer fuch words as 
repentance and contrition to efcape my 
lips, ic is in quoting precifely the words 
of the manager. Fgr my own part [ 
difclaim them, the lefpondent had 
done nothing that reqqtred the humili- 
ation of repentance, or for which he 
now afks to be forgiven ; let him (land 
on his juflification of (land not at all. 
But,^ fir, a part of that juflification is, 
that the corrupt intent charged upon 
him, is difapproved by his entire wiU 
lihj^nefs to permit the counfel to man- 
age their caufe in their own way if 
they difapproved of his, and by his full 
and candid retraclion of the error, if 
any error had been committed. By 
adverting to the tediniony of Mr. 
Rawie, this honorable court will fee, 
bow greatly judfTc Chafe was furprifed 
to find from converfing with thi^ wit- 
n^fs and judge Peters, that his condu6l 
was viewed in fo ftrange a light by 
MefTrs. Lewis and Dallas. On making 
this difcovery, although (lill convinced 
of the propriety of his proceeding, he 
does not obilinatcly adhere to it, but 
refolves to move all poflible caufe of 



complaint by withdrawing all the pa« 
pers which had given rife to this af- 
tonifiiing irritation and violence. The 
papers were accordingly refumed, eve* 
ry copy colle^ied, and the counfel, the 
prifoner, and the jury, were placed in 
the fame precife fituarion as if thefe 
papers had never been diftributed ; 
with the moft ample acknowledge- 
ment of all their rights, and the moft 
urgent folicitations to them to proceed 
- in the enjoyment and exercife of them. 
But no ; the counfel had taken their 
ground, and'nothing could move them. 
John Fries had received their inftruc- 
tions, and with equal perfeverapce de- 
clined the aid of other counfel oflFcrcd 
to him by the court repeatedly. Now 
fir, let me afk you and this honorable 
court, on your confciences, not to be 
blinded by the management apd finefle 
of ingenious counfel^-what wzs the 
meaning of all this ? What was the 
objcft of it ? Did the counfel now be- 
lieve they would not be fully heard in 
defence of their client, both on law 
and fa£t ? Did they now fuppofe them- 
felves or the jury reftri^ed in their 
rights, or that a juft and impartial tri* 
al would not be had i No fuch thing; 
moft certainly not. But, in the lan- 
guage of Mr. Lewis, they thought they 
had got the court in an error, or a 
fcrapc. and they were determined to 
keep tnem there. What, fays judge 
Peters, if we have done wrong, will 
you not fufFer us to repair that wrong 
by doing what is right, by doing all 
that you have required i No \ No *, 
was the anfwer. Mr. Lewis has de- 
clared to you, fir, in the moft ample 
and explicit terms, that they aban- 
doned John Fries, becaufe they thought 
they took a better chance of faving 
him by this means, than they could 
have by any trial \ and to ufe his own 
words in another part of his teftimony* 
«« we withdrew," fays he, «< from the 
^defence of John Fries, becaufe we 
^thought it would beft ferve him, and 
^%ue nvere not influenced by any (dher mottvt 
0>^hateverr They had already, before 
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judge Iredell, tried the efficacy of the 
full and unconfincd exertion of their ta- 
lents in his defence, and found how 
Tain the attempt was. They were well 
fatisfied no hope of fuccefs could be 
entertained on a fair trial of the merits 
of their cafe both in law and fad, and 
they eagerly, grafped any occurrence, 
that, by operating upon the palTions, 
the humanity, or the prejudices of 
mankind, might give their client a 
chance for efcape, which he could not 
look for in the merit of his own con- 
dufi;. With this view they moflc fo- 
lemnly impreflcd upon tl^e mind of 
Fries, the neceflity of his maintaining 
the ground they had takea for him, and 
refttfing the affiftance of any other 
^ coanfel. So well did thefe gentlemen 
^ know the* court had no intention of 
^oppreffing John Fries, that in their 
^ communications to him, they antici- 
^ patcd the ofFer of other counfel to fUp- 
^ ply their defertion. 

But, fir, there is one circumftance, 
in this fecond day's proceeding, which 
has been introduced to (hew chat the 
refpondent continued the fame tyran- 
nical fpirit with which he is charged 
on the firft day, and which it may be 
incumbent on him to remove \ I mean 
the << unkind menace,'' as it has been 
termed by one of the witnefles, ufed to 
the counfel of Fries, when the judge 
told them they would proceed in the 
defence at the hazard, or on the refpon- 
(ibility of their charaders. To afcer- 
tain the true nature of the expreifion, 
whatever it was, which fell from the 
court in this refpeA, I will refer to the 
fame guide I have endeavoured to fol- 
low through\out my argument, I rnean^ 
the evidence : the afpedt of this pre- 
tended menace will then be changed 
into a complimentary confidence in the 
difcr<ftion of the counfel, or at leaft 
into no more than fuch a menace as e- 
very gentleman of the bar a£ls under 
in every cafe ; that is, to manage every 
caufe before a jury with a due regard 
to their own reputations ; to urge no* 



thing as law to the jury which they arc 
confcious is not law, and to introduce 
no matter which they know to be ei- 
ther improper or irrelevant; This, in 
its worft character, will be found t<> be 
the whole amount of this terrific me* 
naqe. What account does Mr. Lewis 
give of this occurrence. After dating 
that the court manifefted ^firbng deftre 
that he and his colleague (hould pro- 
ceed in the defence of their client ; 
that every reftridion, if any had been 
impofed, was now removed, and they 
were at ful! liberty to addrefs the jury' 
on the law and the fa£l, as they thought 
proper ; the judge faid that this would 
be done << under the diredion of the 
court, and at the peril of our own cha- 
raders, if we eonduBed ourfihes wkb 
impropriety*^ — and was it not fo ? and 
where is the criminality of faying {o^ 
Mr. Lewis did not confider this as z 
menace intended to reftrif): him in the 
exercife of the rights juft before con^ 
ceded to him by the court, but rather 
as an unwarranted fufpicion of his fenfr 
of propriety ; for, fays he, <« I did not I 
know of any conduQ: of mine to make I 
this caution tieceffary." The court ^ 
perhaps thought his conduAon the day 
before, did make it neceflary. Let u» 
now take Mr. Dallas's imprei&on of 
this part of the conduct of the judge. 
This witnefs after teftifying to the am- 
ple range, both as to law and fa£l^ 
given to the counfel by the court, (lates,r 
that the judge obferved, << they would 
do this at the hazard of tbt^ charuBers.*^ 
This Mr. Dallas afteiwards terms an 
<* unkind menacel^ I think upon re- 
curring to Mr. Lewis and the other 
witnefles, and to fome confiderations 
naturally arifing from the manifeft dif* 
pofition of the court at that time, it 
will be concluded that Mr. Dallas has 
miftaken the nature and charader of 
this a£k of the judge, when he de- 
fcribes it as a menace. Mr. Tilghmaa 
ftates, that the court feemed very anx'^ 
ious that the counfel (hould proceed^ 
gave them full liberty to combat judge 
Chafe's opinion be/ore the jury, and 
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that they were not to be bound by that 
opinion. Judp^e Chafe mentioned, that 
cafes at common law before the (latute 
of Edward 3d. ought not to be read — 
fo, of certain other cafes ; he particu- 
larly mentioned the cafe of the man 
who wifhed the (lag's horns in the 
king's bellyi and alfo of the man who 
kept a tavern with a fign of the crown, 
who faid he would make his fon heir 
to the crown : the judge declared fuch 
cafes muft not be cited, and faid, on 
illuftratton of this idea, what cafes 
from Rome» from Turkey, and from 
France : that the counfel ihould go in- 
to the law, but mufl not cite cafes 
that were not law. After thefe obfcr- 
Yations and in dlrcA conne£lion with 
and reference to them^ the judge faid, 
fomething about <* their proceeding ^i- 
I f^eeably to thfir own confcUnces" What 
^/Tiow begins to be the compleflion and 
character of this part of the judges 
behaviour — Why, that after giving to 
thefe gentlemen the utmofl latitude of 
difcuffion they could polFibly require, 
he dates a certain clafs of deciftons and 
cafes, which appeared to him and mud 
to every body to be unworthy of notice, 
to be of no fort of authority or appli- 
cation in the cafe -of Fries; which were 
not law ; which Mr. Lewis himf^rlf 
has dcfcribed as the offspring of cor- 
rupt and dependent and bloody judges; 
and which, if they had any operation, 
were hodile to the prifioner : I fay, fir, 
after alluding to fuch cafes, which he 
knew too has been ufed on the former 
trial, was it criminal or drange, he 
(hould make an appeal to the confcicn- 
ccs or chara£lers, take it cither way, 
of thefe gentlemen before ihcy pro- 
ceeded to their defence. A further 
examination of tedimony, puts this 
part of the cafe beyond doubt. Mr. 
Rawlc, after dating the fame courle 
of obfcrvations from the judge as have 
been mentioned by Mr. Titghman, and 
that he faid., ** I have always conduc- 
ed myfelf with candor, and I meant to 
favc you trouble"— After relating to 
yQU how fully the refpondent removed 



every obdacle wlilch had Silfen from 
the proceeding of the fird day, and 
how honorably he explained and judi- 
fied the motives of his condu£t, de- 
clared himfelf thus to the counfel — 
*< Having thus explained the meaning 
of the court, you will dand acquitted 
or condemned to your own confcien- 
ccs." The fame term ufed by Mr. 
Tilghman — " as you think proper to 
a£l, do as you plcafe." This honora- 
ble court will be pleafed to recollcft 
that Mr. Rawle fpeaks not from the 
imperfc£k imprefTions of memory af- 
ter the lapfe of five years, but from 
full notes taken at the very moment of 
the tranfaCtion. It is needful to go 
further in judidcati&n of this midaken 
menace : what fays Mr. Ewing, that 
the refpondent told the counfel, that if 
they read cafes which were not law, 
after knowing the opinion of the court 
that they were not fo, they would do 
it with " a view to their own reputa- 
tions." — Mr. Meredith, after reciting 
what the judge obferve.d upon the ca- 
fes at common law, tedifies, that the 
refpondent informed the counfel of 
Fries " they might manage the defence 
in fuch way as they thought proper, 
having regard totheir own^charaSers." 

I hope fir, we have now obtained a 
jud notion of the nature and intent of 
whatever was faid by the judge at this 
period of the tranfa£lion ; and as no 
witnefs confidered it as a rncnace but 
Mr. Dallas, we may judly conclude 
that he has midaken it. Is not this 
the true intfrpretarion of it, that the 
judge had determined to give thefe 
gentlemen the utmod latitude of dif- 
cuflion, both of the law and faft, to 
any extent they thought proper, refer- 
ring them only to their own fenfe of 
propriety, to their own confcicnccs, to 
their regard for their own charaScrs, 
as to the manner in which they would 
ufe this unbounded liberty. The re- 
fpondent confided in the charaAer and 
confcicnce of thefe gentlemen for the 
fair exercife of their profeQional duiyi 
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and for fuch a limitation of their pri- 
vilege of (peech as would prevent an^ 
9buie of it to. improper purpofes or to 
an unreafonable extent. Suffer me, 
iir, to offer one further remark in con- 
firmation of my polition. It grows 
out of the acknowledged clrcumfianccs 
of the cafe, and if fairly deduced, is 
evidence of the higheil defcriptior. 
It is agreed by all the witnefTc s, that 
on the fecond day the refpondent ma- 
nifeited and exprefFed the utmofl foii- 
citude and anxiety for the counfcl to 
proceed in the defence \ that he " took 
great paing/* to induce them to do fo. 
Ic is not doubted that he was fincere in 
this. Is it probable or poffible then, 
with thefe difpofitions and while he 
was endeavouring to perfuade and to 
induce thefe gentlemen to return to the 
defence of their, client, he would in- 
dulge himfelf in threats, in infults, and 
menaces, which would neceffarily con- 
firm ihem in the abandonment of the 
caufe and defeat the acknowledged wtQi 
the judge had that they (hould return 
to it. 

But) (li)I we are told, and this firfl 
article of impeachment concludes with 
avering, that in confequence of the 
condudl of the refpondent, Fries was 
deprived of his right of being heard and 
defended by his counfeh To refute 
this unfounded aflertion, we need go no 
further than to the tellimony of Mr. 
Lewis and Dallas \ they furely are the 
belt judges of the motives of their own 
conduiSi. What reafon do they give 
for denying Fries their aid, and advi- 
fing him to refufc all other counfel ? 
Becaufe they had no hopes of fucccfs 
on a trial j becaufe they .believed the 
court had got into a dii&culty where 
they were determined to keep them j 
becaufe they thought they had a better 
chance to fave their client's life by the 
ufes they might make of the novelty of 
the firfl day's proceeding ; that they 
could have on a full trial after this nov- 
4:ltj was removed \ the counfel, in 



^(tkoxtf withdrew from the defence of 
/^Fries, ** becaufe they thought it would 
/^beil ferve him, and were not influenced 
^by any other motive vjhatever^^ How 
does this teftimony fupport the aver« 
ment in the conclufion of the article, 
which boldly affirms, not that John 
Fries was faved, but that he was con- 
demned to death in confequence of not 
being heard by his counfd. 

A very ftrange and unexpefted effort 
has been made fir, to raile a prejudice 
againft the refpondent on thisoccafion,- 
by exciting, or rather forcing, a fympa- 
thy for John Fries. We have heard 
him mod pathetically defcribed as the* 
ignorant, the friendicfs, the innocent 
John Fries. The ignorant John Fries. 
Is this the man who undertook to de- 
cide that a law, which had paffed the 
wifdom of the congrefs of the United 
States, was impolitic and tmconditu'* 
tional \ and who ftood fo confident of 
this opinion, as to maintain it at the 
point of the bayonet ? He will not 
thank the gentleman for this compli- 
ment, or accept the pica of ignorance as 
an apology for his crimes. T!\iC friend'^ 
Icfs John Fries. Is this the man who 
was able to draw round himfelf a band 
of bold and determined adherents, re- 
folved to defend him and his wild doc- 
trines, at the rifque of their own lives 
and of the lives of all who (hould dare 
to oppofe. Is this the John Fries who 
had power and friends enough, a£lual]y 
to fufpend, for a confiderable time, the 
authority of the United States over a 
large diitri£l of country \ to prevent 
the execution of the laws, and to com- 
mand and compel the officers appoint- 
ed to execute the law, td abandon the 
duties of their appointment, and lay 
the authority of the government at the 
feet of this friendlefs ufurper. The 
innocent John Fries. Is this the man 
againft whom a mod refpc6lable grand 
jury of Pennfylvania, in 17991 found x 
bill of indictment for high tfcafon, and 
who wa3 afterwards coavi^ed by 
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another jury equally impartial and rcf- 
pe£labie, with the approbation and un^ 
der the dirediioa of a judge, wbofe 
humanity and condudl on that Tcry 
occafioni has received the moft unqual* 
ified praife of the honorable manager 
vho thus lympathifes with Fries. Is 
this th« John Fries againft whom a 
fecond grand jury, in iSoo, found 
another bill for the fame ofTence, found- 
ed on the fame fads, and who was 
again convi<3ed by a juftandconfcien- 
tious petit jury. Is this innocent Ger- 
man the man, who, in purfuance of a 
wicked oppofition to the power and 
laws of the United States, and a mad 
confidence in his ability to maintain 
that oppofition, refcued the prifoners 
duly arreflcd by the officers of the gov- 
ernment, and placed thofe very officers 
under durefs ; who, with arms^ in his 
handsandmenaceonhistongue,arrayed 
himfeif in military order and ftrength, 
j^ut to hazard the fafety and peace of 
the country, and threatened us with all 
the defolation, bloodfhed and horror of 
civil war ; who at the moment of his 
defperate attack, cried out to his infatu* 
ated followers, <« come on, I (hall prob- 
ably fall on the firft fire, then ftrike, 
llab, and kill all you can." In the 
fervid imagination of the honorable 
manager, the widow and orphans of 
this man, even before he is dead, are 
made, in hypothefis, to cry, at the 
judgment feat of God, againft the ref- 
pondent ; and his blood, though not a 
drop of it has been fpilt, is feen to (lain 
the pure ermin of juftice. I con- 
fefs, fir, as a Pennfylvanian, whofe 
native Rate has been difgraced with 
two rebellions in the (hort period 
of four years, ' my ear was (Irangely 
ftruck, to hear the leaders of one of 
them addreffed with-fuch friendly ten- 
> derncfs, and honored with fuch flatter- 
"ing fympatby by the honorable mana- 

It 26 unufual, fir, in public profecu- 
tions, for the accufcd to appeal to his 



general life and condujl in refutation 
of the charges. How proudly may the 
refpondent make this appeal. He is 
charged with a violent attempt to vio- 
late the laws and confljtutibn of his 
country, and deflroy the heft liberties 
of his fellow citizens. Look, fir, to his 
«^paft life, to the conftant courfe of his 
^opinions and condufl, and the miprob- 
^ability of its charge is manifeft. Look 
mto the days of doubt and danger \ look 
«»to that glorious ftruggle fo long and (b 
Xloubtfully maintained for chat indepen- 
dence we now enjoy, for thofe right of 
^elf government you now exercife, and 
•kIo you not fee the refpondenc among 
«*the boldeft of the bold, never finking in 
^ope or in exertion, aiding by his ta- 
lents and encouraging by his fpirit ; in 
{hort, putting his property and his life 
in iflue on the conteft, and making the 
lofs of both certain by the a£live part 
he aflumed, fhould his country fail of 
fuccefs. And does this man, who thus 
gave all his pofleffions, all his energies, 
all his hopes to his country and to the 
liberties of this American people, now 
employ the fmall and feeble remnant of 
his days, without intereft or objef):, to 
pull down and deftroy that very fabric 
of freedom, that very governoient and 
thofe very rights he fo labored to ef* 
tablifii. It ie not credible ; it cannot 
be credited, but on proof infiniteir 
ftronger than any thing has been of- 
fered to this honorable court on this 
occafion. Indifcretions may have been 
hunted out by the perfeverance of per- 
fecution ; but I truft moft confidently, 
that the juft, impartial, and dignified 
fentence of ^is honorable court, will 
completely eftablilh to our country and 
to the world, that the refpondent has 
fully and honorably juftified himfeif 
againft the charges now exhibited 
againft him, and has difcharged his of- 
ficial duties, not only with the talents 
which are conceded to him, but with 
an integrity which is infinitely more 
dear to him. 
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Friday, Fcbruiry aaJ. 
Mr. KEY, 



}y- in tfie &flion. of tha cour^, tlie rrand Juiy 
found a preft-utmcnt and then an indi(Slnlent 
again ft James T. Callender, as the author of 
the libel before referred to : this brought thitip* 
Mr* Prejidinty mU gentlemen of ti^s konprahU to an iffue, talents were unmediately enlilted 

on the popular fide of the queflion ; young 
meij of afpiring minds volunteered their fcr- 
vices ; and every thing that fophiftry and in- 
genuity could devife, Mras brought into a(5lion 
to defeat the operation of the law, and remove 



CQurtt 

T rife to make fomc obfervatiops on the ail. 
3d. and 4th. arrictes of impeachment exhibit- 
rd a;(ainft the refpondftit, the honorable Mr. 



Chate. I (hall make no apology for my inade-" the cafe from the decifion of a judge, whofe 



^tiacy to the tafk, bccaufe I nave voluntarily 
«ngag[ed in it, nor (hall I preface my argument 
vith any exordium, at a period of time when 
every moment it precions, and when I feel the 
vfrn^ft confidence, that this honorable body 
•n fo momentous an occafion, will indulgent- 
ly hear, maturely weigh, and impartially^ de- 
cide, on the merits of the cafe : my only re- 
gret artfes from fevere indifpofition, which has 
rendered me lefs capable of doing juftice to the 
iuHjeA, and of defending my honorable friend. 

As my obfervations appFy to thofc articles 
which relate tb the conlhi<ft of Mr, Chafe in 
Virginia on the trial of Callender, and to thofe 
only, it may be proper to take a view of the 
fituation in which the judge found himfelf at 
the commencement of it. The (edition law had 
pafled in 1799, and this together with the a- 
lien bill, from caufes not neceflary to explain, 
had excited the public attention, and gre( 
agitated the prublic mind. In Virginia the fe- 
dition law ^iras peeuliarly obnoxious: many 
thought it um!oa(titutional, and moft thought :ti 
impolitic— 'the enemies of the bill ftclieved, 01 



(trength of mind and energy of chara(5!er were 
much to be dreaded. Accordingly exceptions 
were taken at every point ©f the caufe, and 
when the jury were about to be fworn, inci- 
dents ar«fe, which laid the foundation of the 
ad. article of impeachment ; " That, prompt- 
ed by a fioiUar fpirit of perfecution and injuf- 
tice, at a circuit court of the United States, held 
at Richmond, in the month of May, one thou- 
fand eight hundred, for the diftriifl of Virgbia* 
whereat the faid Samuel Chafe preGded, and 
before which a certain James Thompfon Cal- 
lender was arraigned for a libel on John Adams* 
then prefident of the United States ; the faid 
Samuel Chafe with intent to oppreis, and. pro- 
cure the convidlioh of the (aid Callender, did 
overrule the objeAions of John Ba(!et, one of 
the jury, who wi(hed to be excufed from ferv- 
ing on the faid trial, be'caule he had made ujt 
hts mind as to the publication from which the 
words, charged to be libetlous in the indidl- 
ment, were extra Aed ; and the faid BaiTct was 
accordingly fworn, and did ferve on the jury» 
by whofe verdiiSl the priibner was fubfequently 
convi<5>ed.'' I'ake from this article the harlh 
affected tobeKere, that the prefs, the palladia epithets applied to the condu<5l of the judge 



Mm of liberty and fecurity of political rights 
was endangered, in violation of the terms o 
the conftttution. The friends of the bill tho' 
the liberty of the prefs more likely to perifl 
under the nuns occafioned by its licentioufnefs 
and believed that to punffh perfons for publilhi 
ing what was falfe fcandalous and malicious 
and edited with hiettt ta definne^ was a falu4 

tary ceftraint, more calculated to preferve thaw ftrv'mg mtbejwryy^ ^c. 
to deftroy it. • In this coniltA of public opini- 
on, with a great majority in Virginia oppofed 
to the law, did Mr. Chafe in the Ordinary af- 
(ignment of judicial difh-i^s, arrive in Rich- 
mond, wholly a itranger. Previous to his ar- 
rival, a publication infamoufly difgraceful and 
libellous, had made its appearance, in favor of 
a chara^er idolized by that commonwealth. It 
waseafy to forefeethat a profecution WAuld take 



and there is nothing in it ; and happily epi- 
thets do not conflitute ciiminality ; (ad^s muft 
be proved. ' ' 

The charge is *< that judge Chafe ftultb in- 
tent to oppreft and procure the convidion ofCaU 
lender^ did overrule the obje3ion of John Bqffet^ 
one of the jury ^ vfbo nut/bed to be exczifed frotrt 



In order to fuftain this article it is incumbent 
on the honorable managers to eftablifh three 
pofitions. 

lit. That Ba(ret did himfelf objedl and wilh 
to be excufed frx>m ferving on the petit jury. 

adiy. That his objeAion was overruled 1% 
violation of the principles of law. 

3dly. That the judge did fo overrule the ob- 



place, that the conftitutionality of the feditioa je(5\ion from corrupt motives, and with intent 



law would be contefted ; and I need not ap- 
prife this honorable court, that where a law is 
confidered as peculiarly obnoxious, much of its 
odium it transfered to the makers, and more 
•0 the ckara«^ers carrying it into e^^. 



Soon after the arrival %l the judge, and ear- 
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to opprefs and procure the convi^ion of Cal- 
lender. 

The ard^r to convi^ the refpondent has 
made the honorable managers bid defiance to 
the fbibbomefs of fa<5t, and defty the clcareft 
principles of law ; fn: as to (be faA, I call OA 
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tliem in rtpW, to point out the ^ridence that k?n to an individual on tbe pannel when he. 

fupporti their affprt ion that Bi^flct wifhcd to he comes to be fwomaa ajuior. In thit cafe, no 

excafcd from fcrving on the jury. One would caufe of challenge wa* made, no exception u- 

fuppofc that no better teOimony can exIA thiin ken, or offere I to be taken to Mr. Baflct<— 

that which BafTet himfclf gives. He has been When a challenge is made there arc two 

fwom at bar, and what does he fay on oath ? modes of trial if a juror ftands indiiTerent, ihe 

Does he bear the aiticle out in its flatemcnt of fir ft mode is by two triors, who arc conftitut- 

fa6l ? Certainly not ; he fwears that he did not ed, where two or more have been fwom on 

obje<5t to fcrving on the jury ; that he did not the jury, of the two ftrft who have been fu 

wilh cr afe to be excufcd. He ftatcd that he fwom. This rtiodc was not refortcd to by 

had fome fcruples whi^h he conccired proper Cullender's counfcL 
to mention to the court, and if not difc^ualiued 

by law, he was willing to ferve on the jury. The next mode is by fwearing the pmrfon 

and carry thefedition law into efietfl. He had himfelf, as to his indiiSerency, which he muil 

feen in a newfpaper fome extrad^s faid to be ta- anfwer in all things except that he is not bound 

ken from the work called " the ProfpeA Before to criminate himfclf. Now what it the mean- 

Us," and for editing which Callender then ing of being indiiTerent as applied to a juror» 

Aood indited, and he thought that fuch may be learned from the oath of the triors, 

a book would come within the fedition law, but and from various authorities ftatmg in what 

he added he had never feen the book, nor did the indifieiency is' to confift : x juror muil 

he know the author : he further ilated, that ftand indifferent, .that is, *^ not a^uated by 

he did not wi(h to be excufcd from fcrving on malice or favour." Indifference does not mean 

the jury. I appeal to this honorable body, if fthat a juror fhould have no knowledge of the 

this teflimcny bears out the fadl as charged ia fa^s, or of the law, or of the parties : onihe 



the article: it is not proved as laid : there is no 
tcAlmonv that BaiTct wifhed to be excufed, and 



not wifhing to be excufed, the very h£i on tent to ferve as a juror ; nay if a perfon has 



which the refpondent's guilt is predicated, fails 
in proof, and failing in proof, it would feem 



contrary, if a perfon has declared bis opinion 
on fa(^s, it docs not render him inrorope* 



on the fame indid^ment ferved as a juror and 
found another pcribn guilty, this is do ex- 



unnecefTiry further to notice this article: the ception or challenge to him m tr}'ing another 

foundation ouce gone, ixs fuperftrucflure, the perfon on the iame indidlroent ; in fupport of 

iriminal inference drawn from'it^ falls bafelefs thefc legal pofitions I refer to the fodowing 

to the ^rcuud. authorities : to wit., Rolles Abridgment, tide 

. trialy fpi. 657, where it is laid dowii» that '*if 

But I cannot in jtiflice to the refpondent a juror has faid that he will find for one of the 

content myfelf here| I will proceed to ihew the parties, it is a good caufe of challenge for fa- 

arpiimeiit of the honcrt-ahle managers to be as vor, if he fo fi>oke from favor ; but if he did 

unfounded in law, as their fa<^ charged is def- not fpeak it out of favor but from his know* 

titute of proof ; and that they may have no ledge of the matter in ilfue^ ^t it not a good 

caufe of Qomplain*, I will meet them on their caufe of challenge*" 
own grounds. I will for the fake of argument 

admit, *' that BkiTet did wifh to be excufed And alfo in t'te ffime£oUo, it is further laii 

from ferving on the jury," and then examine down as law, '* that it is no caufe of challenge 

if the overruling the objetSlion was contrary to to a juror, that he hath £iid> that he will find 

law. his verdidt for one of the parties^ if it is not 

found by the triors or the court, that he fpoke 

In my opinion the court a^ed properly, and from favor and not firpm the truth of the fa^«" 
their condu^ \\a% Ari;iUy legal. Let us exa* 

mine the law of challenges as fuccIncOiy as pof- In folio 6sSt ^^ the fame auithor, and in Tri- 

fible, fo far as applicable to the cafe. Chal- als Per Pais, it is faid, '* that if 1 juror hath 

teuges in their general divifion, are of two twcntytime»declarcd that he will find for one of 

kinds, to the array, and to the polls. A chal- the parties, it is not a principal challenge, ^ 

lenge to the array goes to the whole paunel, can/e^ be might havtj^ke it from his kn§*wle^!if 

and although at Richmond there was a feint of the matter in iffUe^ and not out of favor or 

attempt to quaih the pannel by one of the malice.'' 
^ur.fcl, yet it was onhy mentioned to be aban* 



doned, and ferved no other purpofe than to 
ihew the eager anxiety of counlcl to let Hip no 
exception however frivolous and unte":able ; 
and to inviicate to the court what might be ex* 
pci5ied in the progrcfs of the caufe. 



In Kelynge, folio 9t and Trials Per .Pai»» 
folio 178, jurors were challenged by the pri* 
foner, becaufe they had given a verdi^ alreadvi 
and bad fouud others guilty on the fame u>- 
diStncntf and held to be no caufe of chailengc. 



* i 

A challenge to the pcUs^ is tn exception ta- Trials Per Pais 179, Salkeld Z44» Hates tb 
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•atli of a trjor in thefe words, ** you fljill well 
and truly try, whether A (the juror challenge 
^i) ftandf itiMfirentp between t/te parties to this 

» 

From thfie auihoritiet it b clear that to be 

itidJ/Termt as applying to a juror, means that 

h^fliould not be a<5luated by malice or favor 

with refpedl to the parties, for in one of the 

author.'tjcs it is exprefsly determined, that if 

a perfon fays he will find the verdidl one way 

far one of the parties, this is not a caufe of 

challenge, if he fpoke from his knowledge of 

tiie cafe, and not under the influence of malice 

or fzvor ; and in another of the authorities, a 

juror had fenred on a jury, had on oath made 

up his mind on the fa<5l and the Jaw, by con* 

rarring In the verdict of guilty, auH yet held 

no caufe of challenge to prevent his fcrving as 

a juror againft another perfon charged with the 

fai;a* offence in the fame indidlment ; and the 

rt^fon is, that not charged with being uhdar 

the iodtience of malice or favor, he Aood in- 

(liflH^nt, and competent of courfe to a due 

and impfartiai examination of the evidence, and 

faithful afcertainment of the fa€i on which the 

guilt of the party was to attach. 

If the cafea cited are not law, I hope the in- 
^altry and talents of the honorable managers 
vilJ point out iu what refpe<5\,and by what au- 
thority they arc overruled, and if unequal to 
this tafk, that in candor they will a^mlt them ; 
and if fuch is the law, how frivolous does the 
exception appear. Baflet knew nothing of the 
zuihoff knew nothing of Callender, never faw 
the publicationy and had declared no opinion 
as to the fa<5ls ; and yet in their zeal to con- 
ilcmn Mr. Chafe, the managers difregarding 
tliefe declarations of BafTet, ftill ^ffcSt to think 
that the condu<£^ of Mr. Chaf: was criminal, 
aad deferving of impeachment, to let him un- 
is: fuch circumilanccs ferve on the jury. 

To fupport this article, a CnguUr ground is 
•"•jicd on, that Mr. Chafe on the trial of Fries 
put this qu*ftion to the jurors, " have you 
prmed or delivered an opinion^'^ in the alterna- 
tire; and in Calltnder's cafe the quellion was 
^'.ter:.d for fpccial purpofes, and pUt in this 
viy, " ba've JQU formed and delivered an opt" 
^I'un." I /hall not even remark upon the ap- 
parent captioufnefs of thisobjef^ion, in a great 
ual'c like the prefcnt, it only Oicws tlie defpe- 
raienef* of the cafe, and I (hall reft fatio&ed 
ctat it is whuliy immaterial whether the quef- ' 
t'^a was put in the disjuntftive or the copulative, - 
'".<. aufe the authorities prove, that had BafTet 
^'iiwered ia the affirmative (which he did not,) 
it H'as no %ooA caujtc of challenge, unlcis his 
o^jinioji had been made up from favor or ma- 
ijce : which Ballet never faid, which has not 
beea attempted to be proved, and which'thc 
■unagcrs have not ia any way mfiauatcd. 



But it ha« been contended that BalTct had. 
made up his mind on the fcdltion law, and that. 
fuch a work as the ProfpcA before Us, came 
within it— Granted— Who was there of any 
undcrftanding or political information in . Vir- 
ginia, that had not made up his mind on the 
conftitutionality or unconftitudonality of the 
fedition law \ What man but concurred in o- 
pinion that the Profpeii^ before Usi was a wick* 
ed, difgraccful and malignant libel ? And 
where do the honorable managers'find it a dif- 
qualification of a jurorg or a caufe of chal- 
lenge to a juror, that he has declared an opi- 
nion as to the law ? A familiar cafe will illuf- 
trate the fallacy of their objedHon. ' Has not e- 
very man from his infancy heard and often de* 
clared that one man to kill another with ma- 
lice pre)^enfe was murder ; yet this is an opi- 
nion formed and declared as to the law arilin^; 
on a particular ftate of fa(^. Let us fuppofe 
a man indidled of murder, put on his trial, and 
when a juror came to the book, an exception 
was taken to fuch juror on the ground that he 
had formed Did deliverred au opinion on the 
kw, becaufe he had faid the killing of a man. 
with malice prepenfc was murjer, would not 
fuch an exception be fcouted out of courts* ? 
Is not fuch a man notwithstanding fuch opini- 
on, competent and impartial as to hearing and 
weighing the evidence in the cafe before him ? 
As to the intent with which the a£l was done, 
charged to be murder ? And in what does the 
prefcnt cafe differ ? Baflet thought the extradlt 
he had feen in the newfpaper came within the 
fedition law. He thought that law conftituti- 
onal ; but whether Callendcr was the author, 
whether the publication was malicious and 
falfe, and edited with intent to defame, were 
fadts to be determined from the evidence in the 
caufe, were fa(Sls as to which he had formed 
no opinion, and relative to which he had nei- 
ther heard or uttered a word, and confcquently 
was competent to an impartial decilion. Here 
permit me again to refer to Trials Per Pais zyz*. 
where the juror had certainly formed his opl- 
nioB on the law ari&ng on the fadls ftated'ift 
the indi<^ment, and yet it was held to be no 
caufe of challenge to his trying another per- 
fpu on the very fame iudiitment ; but if the 
honorable managers do not approve of Engliih 
authorities, I will refer them to the decifion of 
chief juitice Ellf worth in the ftate of Connec- 
ticut. See Kirby's reports, folio 427. 

'* As to the other point ; an opinion formei 
and declared upon a general principle of law. 
does not difqualify a juror to fit on a cafe, where 
that principle applies. Jurors are judges of the 
law as well as of the £a6l, as relative to the if- 
fucfl[ put to them, and are iuppofed to h^ve opi- 
nbas of what the law is, though a willingneCi 
to change them, if rcafon appears in the covrfa 
of the triaL They may all be challenged oa 
9HeJide or th otikfj tf having an opinion of the 
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/it«i m the teje^ is gf^miS rf cbaUettgem It U 
enough in point of indificruKy* X^^ jarort 
liave no intere/t of ibeir own affcQcdf and no 
ferfonal bias or prtpofeffion, infa*v^r ar againjl 
either party, and not rcquifite chat they &uuld 
be ignoraot of the caufcy or unopiniated mt to 
the rules and principles on which it is to be de- 
cided. It has been adjudged (13. Car. K. B.) 
not to be a fufficient caufe of challenge, that a 
juror had declared his opinion concerning the 
citle of the land in queAion ; fo alfo that the 
jury have found others guilty on the fame in- 
didlment ; or that a juror has declared his opi- 
nion that the party is guilty, and will be han^^- 
ed, if it appears he made fuch declaration from 
bis knowledge of the caufe, and not out of ill 
will to the party. 2. Ilawk. p. c. 418." 

« 

This authority recognizes and adopts the 
EngKih determinations : It was made by an a- 
ble judge of our own courts ; and is condu- 
live on the point. 

Witl^ deference to the judgment of this 
eourt, jT therefore contend, that if Bafllt had 
objedled to his forving as a juror, which I have 
'admiited for the fake of argument, yet he dif- 
clofcd 110 objciftion, which in point of law, 
incapacitated him from ferving on the jury, 
and it became the duty of the court under their 
oath and their knowledge of thclaw, to fee that 
he did ferve ; bad they objected to him, there 
would have been a more colourable caufe of 
impeachment than now ezills. To fcrve as a 
juror in criminal cafes, is at all times irkfome 
and unpleafant ; to do fo in fuch a political 
cafe which greatly coavulfcd the public mind, 
was doubly fo, and hence it became more Ur'ifSi- 
\y the duty of the court to fee that none from 
frivolous or illegal excufes, or from motives of 
/crupulous delicacy fliould exempt themfclvcs 
from the burthen, by impoling it on others. 
This honorable and upright difcharge of duty 
■0n the part of the court, for which they merit 
approbation rather than cerifure, has been mag- 
nified, fcen through an improper medium, to a 
^ charge of high crime and mifdemeanor ; and 
again U fo unmerited an attack the refpondent 
repofes bimfelf on the knowledge, integrity and 
impartiality of this high and honorable body, 
with the fulicA confidence of an honorable ac- 
^uitul." / 

If however I am too fangiiine, if I nnn 
miftakea in the fa(^, and Bafllt did ob- 
jedl to ferving on the jury, as the article 
charges, although Baflct himfelf fwears he did 
Ikot. If I am miltaken in the lave, and the 
do^rine of the managers be deemed correcSl, 
jn defiance of the cafes cited. Yet to fuftaiu 
thM artiele of impeachment^ much mure is re- 
quired of them. They muft prove that Mr. 
^hifc iidkcd comi^t)j i and <with micrit u af^ 



frtji tmd proaurt the con'uiSivn •f Ctillt^Mti 

[d overrule tte cbjeBlon of Bajjit, 
Here let ns paufe. Let us bear in miad the 
ftittiony in the cafe ; and having done fo, 
where is the evidence to convidi the rcfpoodc&t 
of having a^ed corruptly ? Have the houori- 
ble managers named the witnefs ? Have tbcy 
pointed to the proof on which they rely \ No 
fir, and for the beft of poifibje rcafons, bccaufe 
there is none to juitify the charge; there ii 
not a Ihadow of proof in fupport of It ; aot i 
hint, not an infiuuation, imlefs it is to be found 
in the aflertions of the honorable managcri 
themfelvcs, and in inferences which they driw 
from unfupported do^rincs. I would not paf 
fo ill a compliment to their talents as to fup- 
pofe that the articles were not framed uith a 
view to particular proofs ; it is well known 
that exparte depolitions to criminate the re- 
fpondent, were taken before any one of the ar- 
ticles was framed ; nor can I fuppofe fceiLg 1q 
many profcfConal characflers amongft the 01a- 
nagers, that they have not adduced theii firoi^- 
e ft proof in fupport of each article. A» there- 
fore they have not in opening the caufe coude- 
fcenJed to point out any witnefs that is credi- 
ble, who in any manner goes to prove that Mr. 
Chafe adled corruptly, and with intent to op- 
prefs and procure the convidlion of Cailcnucr^ 
I call on them in replyy. to fatisfy the court of 
this fa<5l ; to fatisfy their countr)% whofe higk 
Inameisufed, and let the world determine be- 
'tween us. 



Arguments indeed have been urged to thii 
honorable court to induce a convi^on of the 
rcfpctulent, as novel in tlieir nature as they are 
daaj^crnus in their do(Slrine. Some of thein 1 
filial! examine. It has been laid down ai a 
principle of law, that every ix:an is liable to 
puniOiment who adls contrary to law, and that 
jud^e Chafe having given an opinion and acVd 
contrary to law b liable to be punilhcd. The 
general principle I will readily admit, but liU 
all other general rules it has its exceptious, ar*"^ 
the cafe of a judge giving an opinion agait>il 
law, forms precifcly an exception to tftc gene- 
ral rule. Miferable would be the condition vi 
a judge, if ev.:y error of judgment, was ooa- 
fliuedinto corruption — called into office to de- 
termine complicated cafes ariCng froii> tla- 
Lonfli^fling intere/ts of itidividuals, to puiiiih t t 
crimeb and the villainies of mankind, more c:'^*- 
notnc required of him than that he ihould crrry 
to tite judgment feat^taitiit(» and inCcgiity; * 
titar head and. a puic heart. Judges muli ^c 
made of men, and Jrom the impcrfccii^n <» 
human nature, muft be incident to its fraiiri' s— 
In what c«de are they to be deemed iiifi •«- 
ble? By what means are they twliccoinjrfj • 
And if fo, then why the unncccfTr-ry cflabi:^"' 
j&tiit of a^)ptUatt CQ;;rts, to rcilify cr. trj c: 
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inferior jurifdi£ti;i>ns in all well organized go- 
YemmcQU ? Why not punifh all iuferior judges 
on reverfal of their judgm«nt by a fijperior tri- 
bunaly if error be admitted as proof of corrup- 
tion ? If not to err, meant a <.oiocidence with 
public opinion! it is eafUy attained — impeach^— 
nmave — and when honeft men are driven from 
the judgment feat, pliant tools will readily be 
fouud whofe judgment ihall conform to the 
will of a majority, and who will proitrate 
principle to prcfervc office. 

An honorable manager has obfervedy that to 
err in fo plain a cafr^ was of itfelf evidence of 
corruption, and the defendant muit be confi- 
dered guilty, unlefs the contrary be fhown. I 
<iid not expert this obfervation from his liberal 
iliind ;. it is ag^inft law, and outrages all prin- 
ciple. In xft Term Reporcs, 653, Judge BuUen 
lays down this docSlriue, ^* that you can never 
infer corruption from the judgment itfelf, but 
from the opinion given ;" corruption is a fadt of 
a high crimiual nature, and muh be proved not 
prefumed. The EnglUh authorities abound 
with thcfe principles, and the benignity of our 
law is fuch, that every man is prefumed inno- 
cent until his guilt is proved. Why fbould this 
principle fo ol^vious, fo full 6f tcndernefs and 
humanity, fo protctStive of life and characSler, 
be facriUced to' gratify the impeachment againft 
Mr. Chafe ; I truft it will never be departed 
from, and that this honorable body in theu: 
juigroeiit will give their fanAion to its wifdom 
and humanity. They will require proof, clear 
and full proof. 

, It has been faid by an honorable mana- 
ger, and I greatly regret an obfervation of fuch 
want mi liberality and correAnefs ihould have 
rfcaped him, tliat jadge Chafe overruled the 
objedlion of B'aiTer, becaufe he knew his poli- 
tical fentiiiieuts ; a charge of this nature ought 
to be wcU fupported, or at once retradled. 
What are the fad^s ? The refpondent was an 
entire ftranger at Richmond, had no acquain- 
tance with BaiTet, and Mr. Baifet fwears that 
he was fu.nmoned as a juror in the a6l of dif- 
mounting his horfe, having come to town from 
the country that morning ; that he proceeded 
to court, and found the court in feinon. This 
charge made on this folemn occalion, fo hei- 
nous in its nature, and fo dirc<5tly attacking 
the purity of the judge, is utterly deflitute of 
every thing like evidence to fupport it. Mr. 

' Cha^ and B^iTct were entire Grangers, and from 
any thing tlvit appears in leftimony did not 
know of each other's exiftence, till they met in 
court on the morning of the trial. 

On this occafion, the honorable managers all 
fay, that the refpondent is highly gifted, that he 
BoffelTes great talents, found and exten(i\^« 
knowlege in the law., I confefs Mr. Prefident, 
i fed alSurfflcd at their prodigality of coippl;- 



ment — *• tinted dmnMos it dwA ftrenteu^* Hb j/ 
head was praifed in order to impeach his heart. •^ 
But as his talents are great to thoie who have 
long known him« his integrity is not leis. But let 
roe unmaikthe motive' of the compliment and 
analife their argument. I will endeavor to put » 
it in a fyllogiftic form. Their major propofiti- 

On is, ** that th^H.frnH;iny ^ a m;.n ^f lii^K le- ^ 

gal know lege and fuperi nr fal<>n»«^>* g^i\ \^ jhia '\ 
I acquleft^ heartily, i ne minor propofition is, y 

<< th at he ha8. JS%d gontmr^r fn 1im hy ^^.r^it-^ 
ting iJalln to be fworn_oju. .tltfjury." This I \ 
denyTtut luppbirrig iTto be correAj the conclu- ) 
fion the) draw from the premifes is, that pof- J 



fefTing fuch talents he mufl have erred corrupt-' 




cently. This with deference I fpeak it, is a pal- 
pable nonfiquitUTf a conclufion not warranted 
by the premifes, and is in direct hofiilhy to 
known and acknowlcged principles. 

I would apologife for the time I have wafted 
on this article, but that I confider it all-impor- 
tant to place the character of (he refpondent 
on highf and honorabje ground, and above the 
imputations charged in it. 

Mr. PreGdent — I have endeavored to Ihcw 
that to fuftain the impeachment on the sd. ar- 
ticle, it was effential for the managers 10 prove 
three things ; firlt the faa that Baffet wiihed 
to be excufed from ferving on the jury, in 
which they have failed entirely. 

2dly. That the court erred in judgement ia 
pcrinittine him to ferve, under the circumftan- 
ces, and fcruples difdofcd to them, and I fub- 
liiii the law 10 the court. 

And 3dly. That the error was a corrupt one, 
done with intent to opprefs and procure the 
convi<Slion of Callender ; of which we have 
had no evidence other than the aflertions of the 
honorable managers, and inferences which they 
have thought proper to draw. 

Upon this article 1 have therefore the fullefl 
confidence of an honorable acquittaL 

T will now, Mr. Prefident, proceed to an ex* 
amination of the third article of impeach- 
ment, viz. 

•* That with inttnt to •pprefi and procure 
the conviflion of the prifoner, the evidence of 
John Taylor, a material witnels on behalf of 
the aforefaid Callender, was not permitted by 
the faid Samuel Chafe to be given in^, on pre- 
tence that the laid witnefs could not prove the 
truth of the whole of one of the charges con- 
^ lined in . the indictment, although the laid 
charge embraced more than one fadt." 

Ja the opening of the impeachment it wu 
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alked, what human ingenuity or ibphiftry could 
devife to exculpate the refpondent. ' Sir, the 
condu(^ of the judge in relation to thii article 
requires no ingenuity^ it needs no fophlftryy 
nochin;r is wanting to inanifeil the propriety of 
his dccifion but a cie^r exporition of the law. I 
fiiall endeavor to prove that the reje^on of 
John Taylor'ii teAiiuony was legal and proper, 
anii that if the judge erred, there is no grouad 
to fufpetfl corrupt intentions. 

The indi^nmrnt againd Cailender contained 
t#o counts, and in each count tuenty different 
fi ti of words were infcrtcd from the FrofpeA 
Before Us, and charged as libellous. Colonel 
Taylor was produced as a witneft and fworn, 
generally 9 on the whole cafe* I mean not in 
this (ta^c of the argument, toconfider the pro- 
p. i.ty of compelliug counfcl, to reduce to writ- 
ing tiiequeiiiunsto be piopounded to col. Tay- 
lor ; that fubjedl will be considered under the 
ntxt article of impeachmeat, where it confli- 
tutes a f|p>ecific charge. Let it be rememberedi 
. that a few days before co'. Taylor was fworn, 
.an affi lavit wm madcfor the continuauce of 
the caufe, on the ground of material witnjrflcs 
bein<r anfcnt. The honorable Mr. Giles and 
gen. Mifon, of Virginia, Were fworn to be ma- 
ttriat, but the name of cul. Taylor does not 
appc«r in it ; the trial was appointed for the 
fi*cou<i of Junet when neither Mr. Giles or Mr. 
M?^ n,.who were fummoned» attended* The 
ref^:ondent offered proceH of attachment to 
compel th<^ir attendance, which the counfel for 
Caiiender declined accepting ; they alked a 
pollponement of two hours, in hopes of tiie 
arrival of Mr. Giles, when the refpondent gave 
them until the next day ; all thefe circum- 
iUrices having paffed in review befwe the judge. 
When the counfcl for Cailender offered to ex- 
amine col. Taylor as a witnefs, he afked them 
what was intended to be proved by him ; they 
snfwered they did not knew, and one of the 
€ounfel declared t» this honorable court, that 
neither Cailender or his counfei, knew what 
col. Taylor could prove. Under thefe novel 
circum fiances, of iefuGng *to attach witneiles 
fwom to be material, and of offering to exam- 
ine one upon fpcculation, not knowing what 
he would fwear ; the attention of the court 
mud have been confiderably excited, and to 
guard agitnll furprife or improper tc(limony9 
the couni'el were required to reduce their. qucf- 
tions to writing, that the court might judge 
whether the queltions and examination led to 
eorcpct.'nt and legal teltimony, material and 
prober iii khe caufe. 

The queftions were reduced to writings and 
 to this cffc<fi ; 

ii>. Did you ever bear Mr. Adama czpreft 
any fentiments favorable to monarchy or arif- 
tLcxAcy, a&d what were they ? 



ad. Du! y«o ever hear Mr. Adams, while 
vice-prefident, exprefs his difapprobation of the 
funding fyftem I 

3d. Do you know whether Mr. Adams did 
not, in the year 1794, vote againil the fcquef- 
tration of Briiifh debts, and alfo againft the bill 
for fufpendii-ig intercourfe with Great Britain ? 
And the obje<Sl declared to be, to prove the pre- 
liJent to be an ariftocrat, and in favor of Bri- 
tain. 

As to the 3d queftion, nothing can be more 
clear than that it was an improper one ; it was 
calculated to eftabiilh by parol tefiimony, how. 
a member of the fenate voted on a particular 
occafion, whereas the fa^,* if material, ought 
to have been eflablilhed by record proof ; by 
the votes and proceedings themfelves, or au- 
thenticated copies ; it bting an cllablilhed rule 
of evidence, that the beft the nature of tfie c^fe 
will admicof, (ball always be produced. 

As to the ad qyeAion, it had evidently no 
connediion with any of the charges in the in- 
di(flm^t, with any c^ the libellous matter al- 
ledged ; therefore it w^as a mere and idle waHe 
of time to fuffer an arf-A'cf or difclofure f^ cir- 
cumftiinces, that could not extenuate, explain, 
or juf)ify the publication of the traverfer ; and 
1 prefuiae it never will be urged that the court, 
as mere cyphers, are bound to permit counfel 
to examine witneffei to irrelevant matter. 

The only qoeAion that can arife, is on the 
fir ft, how far col. Taylor fhould have been per- 
mitted to difclofe expreffions of prefideat 
Adams, to induce a belief that lie waa an arifio- 
crat. 

This tedimony if grven^ cotild only apply t# 
the zath fet of words, in the counts, in the in- 
didlroent. Let it be remembeced, that no evi- 
dence was offered to juftify any other of the 19 
fets of words charged as libelloas. Did this 
tedimony of eol. Taylor, offer a juftification of 
the words charged in the lath fet ? If it did, 
then did the court err ; if not, then the opinion 
of the court iscorreA. The 12th fet of words 
are thefe, " //if, (mean'mg the prefident of the 
United States ) <wai a profeffed aryiocrat :** 
He (meaning the prudent of the United States) 
bad proved faithful and ftrviceahU to ibe Bri- 
ti/b intereftt (innuendo againfi the interefi and 
welfare of the United States of America.** J 

Surely, Mr. Prefident, 1 need not flate t9 
this honorable court, that as a plea of juftifica- 
tion mufl contain an tnfwer to the whole charge 
laid, fo where the neceffity of pleadmg is waved 
and vhe juftification may be given in evidence, 
that fuch evidence muit go to the whole charge 
in each cafe, whether the mabter be dilcloied by 
plea^ or givea ia cvide&ce ; it nult| Ia Uwt be 
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xjuitiiicatio'n of a), not of part of the Charge, 
or the accttfed cannot be acqnitled. To prove 
theni that prefident Adams was an ariftocrat, ' 
was n« jdftification of the libellous matter con- 
tained in the xath fct of words ; che term in 
itfelf conveys -no imputation, is not libelous ; it 
becomes fo by its conncdlion with the fubfe- 
quent words, forming an iotire fentence, which 
wcrds were not attempted to be juftified. That 
part of the publication that ftates Mr* Adams 
to be an ariftocrat, was inducement only to the 
fubfequeitt libellous matter contained in the 
fame fentence ; and to admit a road to prove' 
inducement^ to prove what is immaterial, to 
prove ^, part only, smd then fct it up as a jufti- 
fication of the real libellous words, and of the 
whole charge, would difgrace judicial proceed- 
ings ; and to reduce the court to the infignifi- 
cance of being compelled to receive fuph evi- 
dence, at ' the will ot counfel, is wor£e than a 
mockery of juftice. Every man of common 
underilanding muft at firft blufli, perceive that 
coh TayWs teftimony could not acquit the 
traverfer, could not jtiAify his publication^ 
and that it would have beem a wafte of time, 
and an abuie of the found difcretion. of the 
court, to let it go to the jury yor tbepurpofei m-- 
tnuUiL 

Bot it is (aid the charge contained more than 
one fad, and although col. Taylor could not 
prove all the charges* yet he ought to hare 
Deen permitted to prove part, and the reft 
might have been proved by other witnefies. 

To this I anfwer, that I am not deff odtng 
the judge from pofiible hypothetical cafes, but 
on the cafe tba^ did and does exift. The 
queftion is not, Mr. Prefident, whether in any 
poffibie ?afe, part of a charge (hall be proved by 
one witnefs and part by another, but whether 
ia a, cale where one witneis is called to prove 
an. immaterial part of a charge, and no other 
witneis or tefHmony oflfered in the cafe^ fuch 
witne& muft be received ? This laft is the ques- 
tion under confidcration as growing out of 
Callender's cafe, for let us diftin<^ly and pre- 
cifirly keep in view this important fad, tbilt no 
other witnefs or telilmony was offered on the 
part of Callcader, to fupport his j unification. 

I certainly (hall not deny but many cafes ex- 
ift, where it is lega.1 and proper to admit differr 
CRC witneiles, to prove difTeront fads or diif^r- 
•nt circumftances of the fame fad, to acquit 
or convid the accufed. Thus, a man is indid- 
cd for horfc ftealing ; at the trial « one witnrfs 
fwcars he faw the accufed go into a ilable with 
a halter in his hand s another depofes, that he 
faw the accufed about the fame time lead a 
Jhorfe out of the Cameilable, mount him and ride 
off; a third Ita tea, that about an hour after, th?" 
accufed fold htm the horfe at a place fome few 
miles from the ital>lc| as his owa property ; a 



fourth proves tl^e property, nnJ the horfc* t« 
be ftolcn out of his ftable. This powerful con- 
catinatipn of circumftances, though each part 
was proved by a different witnefs, would be 
competent to convid. 

But let us fuppofe that the profecutor by one 
witneis, offered to prove thi^ iiblated fad, that 
the pet Ton accufed was feen goin^ into a (table 
with a halter in his hand, and offered no other 
evidence ; would the court permit fuch evidence 
unaccompanied! by other proof, to go to a jury to 
convid the accufed ? A(ruredFy nbt ; and if not 
to convid, neither would they fuffcr fimilar trf- 
timony to acquit ; for the admli&on of tefiimo- 
ny is the fame in both. 

Now I conceive this laft cafe to be fimilar \o 
the trial at Richmond ; col. Taylor was called 
on to give evidence of one (ingle, ifolated fad, 
that Mr. Adams was an art(tocrat, and no oth- 
er evidence of any kind o(iered as a juilificatio^i 
to the Z2th,orthe other nineteen charges. Is 
it pofiible to conceive that under fuch circum- 
ftances, col. Taylor ought to have given fuch 
evidence to the jury ; it certainly was Yiot com- 
petent to acquit, although every thing he faid 
was credible ; and of the competency cf tefli- 
mony, courts are exclufive judges ; of its cre- 
dibility, the jury. Under this view of the fub- 
jed, to nse it feems clear, chat the rejcdion of 
John Taylor's teflimony was corred on the partf 
of the court, and fully within their province t<» 
determine. 

If in this however, I am miftaken, let us 
examine if this rejedion tivas •* <witb intent t9 
oppreji and procure the con*vi3ion ofCalkndify* 
at charged in the 3d. article. 

Here again I muft call for proof of corrupt 
intent, other than that which is inferred from 
the erroneous opinion, if it be erroneous ; for 
is it not po(&ble that the refpondent might con^ 
fcientiouily err? Is the rejedion of the tcfti- 
roony fo flagrantir incorred, as to evidence \ 
depravity of heart ? Give the refpdndpnt credit 
for half the talents which the honorable man- 
agers allow him to poffcfs, and it is impofllble 
in the narure of things that in the rejedion of 
col. Taylor's tel^imony he could have been ac- 
tuated by a corrupt intent to opprcfs and pro* 
cure the convidion of Callender. I hazard 
this affertion without danger of contradidion. 
Mr. Chafe as a man of undcrflanding, as a 
found lawyer, as an able criminal judge, hav- 
ing many years prefided in a criminal court of 
extenfive bufineis, muft know, he could not be 
ignorant, that if col. Taylor's tel^imony ha(t 
juftiBed the 12th fct of words, yet as no tellirao- 
ny was ofiered to the other 19 fets, Callender 
on them mufl of necefoty be convided. It be- 
came legally impofiibleto acquit him. If Mr. 
Chafe is this diaradcr of high talents auu de- 



155 



prav«d heart \vhich he If reprefvntcd to be* not concediog t]^at point in lucH a prorerutloii 

would not he have permitted col. Taylor to as Callender's, permit me to fay to this Icarnrd 

give evidence and fo have favcd himfclf from body, that nothing was more fimpic and eafy, 

exception; have thus raaiked his deGgns^and yet than to have ftated the circumftances and (^ved 

have had Callcnder completely in his. power to any o^e or more points of law, and afterwardji 

punifh ? But how liberal and dignified was his have taken the opinion of the fuperior courv. 

conduift ; his oath, his knowledge, his judici- The pra^ice of laving points of law in criroi- 

al integrity compelled him to declare that col. . nal cafes, ami taking the opinion of the tvrflv? 

Taylor's tcftimony was inadmiflible on firiS judges in England, is a known and familiar 

le;^al prmci^Us I yet willing to accommodate one; (to which the judge alluded, but which 



the prelling folicitude of counfcl, he turned to 
the profecutor and requeued him to confent to 
the queftions being propounded. " I am very 
much prefled by the young gentleman to ad- 



the counfel rcfufr.d to adopt) and eavc all the 
benefits that could flow or refult from a bill of 
exceptions.' 



mitthis teftimony fays the judge, and though r Mr, PrcfiJent, on this article T (ball' no lon- 
I think it irregular, I wiih Mr. Nelfon (the ^' ger trefspafs : I truft I have proved that the 
profecutor) you would aflcnt to it ;'* Mr. Nel- , rcje<Slion of col. Taylor's anfwers to the qucf- 
lon refufcd, faid he was not at liberty to depa.rt \ tions propofed, was ftridlly legal ; that the court 
from legal principles ; and yet we arc ftill told \ adted corredlly ; but if they erred, yet the con- 
that the judge corruptly a(fled with intent to, du6l of the refpondent was fo marked wirh 
•pprcfs and conviifl. \ liberality and candor, his offers fo juft and fair, 

: and the punifliment infli^ed fo mild and hu* 
In vain do we look to the fcntcnce In order, mane, that it is impodible for this honorable 
to difcover an intent to oppr& Cal lender ? The! 



law author ifed in the diicrction of the court a 
fine to the extent of :iooo dollars, and impri- 
fonmeitt not exceeding two years : and 3'et for 
a molt flagitious and wicked, libel as profligate 
as ever difgrac?d a prefs, the judgment was a 
fine of aoo dollars and nine months imprifon- 
Rient« . Did this evince a vindictive temper in 
the judge, or manifeit folicitude toopprefs? 



Acain Mr. Prcfident, one powerful fa£l pre- 
Urnts itfclf to oar view, never to be forgotten : 
it is this, that when Mr. Chafe found himfelf 
teaied, prefled, almofl perfccuted by the anxi- 
ety of Callender's counfcl, he obferved in lan- 
guage that fhould have filenced them, " my 
country has made me a judge, and you muft 
be governed by my opinion, though I may be 
miftakcn. I am a fallible man. If I am not 
right, it is an error in judgment, and you can 
(IaU tbe proceedings on record^ fo as to finu 
any error^ and IJhall he tbejirji man to grant 
you a 7$ew trialf by granting you a writ of rr- 
ror in ih?/uprefne court. 
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— With a fine and imprlfonment fo mo.lerate 
for fo atrocious an offence ; with a requclt to 
the profecutor to confent to receive the teftimo- 
ny 4)f col. TaylcM' ; with a' public declaration 
to the counfcl, that if he was miftaken, he 
himfclf wiihed the proccedinj^s ftstcd on record, 
and v.'ould afiill them ani give them the bene- 
fit rf a new trial. I fay with thcfe public and 
powerful demonflrations of the purity of his 
crnduwt) what liberal and honorable mind can 
for a moment conceive thnt the judge was in- 
fluenced by criminal and improper motives ? 

Silt 10 obviate whnt cannot be anfwered, the 
honorable members bavc faid, that a bill 
«f Qxcepii.)us will net lit in a crimiuai cafe ; 



court to. find him guilty as 'charged in the 3d 
article. 

Mr. Prefidcnt, with the indulgence of iht 
court I will now proceed to examine the fourth 
article of impeachment : 

" That the condua of the faid Samuel Chafe 
was marked, during the whole courfc of the 
faid trial, by manifefl injuf^ice, partiality and 
intemperance^ viz. 

I. In compelling the prlfoner't counfcl to re- 
duce to writing, and fubmit to the infpe<5\ion of 
the court, for their admiflion or rejcAion, all 
queftions which the faid counfel meant to pro- 
pound to the above named John Taylor, the 
witnefs. 

a. In refufing to poftpone tire trial, although 
an affidavit was regularly filed, ftating the ab- 
fence of material witnefies on behalf of the ac- 
cufed ; and although it was nfanifefl, that, with 
the utmoft diligence, the attendance of fnch 
witneffes could not have been procured, at that 
term. 

3. In the ulc of unufual, rude, and contemp- 
tuous expreffions towards the prifoner's coun- 
fel ; and in falfely infinuating that they wiihed 
to exi ite the 'public fears and indignation and 
to produce that infubordination t« law, t» 
which the condu<5t of the judgt did, at the fame 
time, mrmifcftly tend : 

4. In repealed and vexatious IntcmiptioM 
of the faid counfcl, on the part of the faid judge, 
which, at length, induced them to abandoji 
their caufe and their client, who wa» thereupon 
conviiS^ed and condemned t<i fine and imprifon- 
ment : ' 

c. In an indecent folicitude, roanifefted by 
the faid Samuel Chafe, f-vr the convi<5Vion oi the 
accufedi unbecoming even a public prof ecu tori 
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tet higlilf dtfgraceful to the th^nSitr of t or not, took the queftie^s, when re^aecd t« 

judge at it was iUbverllve of juftice/' writingrhome with him, to determine' by the 

• next day whether he would or would not an- 

I underfiand the five A^ecifications following fwcr them. Here was a far higher exercife of 

the article, to contain the particular inftancet the power, yet no perfon, however diftorted hit 

•r h£i9 on which they rely, to eflablifh the al- imagination, ever conceix'ed it to be unjufij par» 
legations of manifeft injuitice> partiality and in^ iialj or intemperate. What, Mr« PreGdent, it 

temperance* the.u(age of this high and honorable court in 

-fimilar cafes ? Not a queftion has been doubt'- 

The firft fpecification is, that o£ compelling - ed at proper by the counfel on either fide, or 

the prifoner't counfel to reduce to writing, and by any honorable member of the court ; but 

fubmit to the iDfpedion of the court for rejec- the prefident, by the inftantaneous impulfe of 

lion or admiffion, all queilions meant to be pro- found reafon, or an extenfive knd familiar 
pounded to col. Taylor. I am at a lofs to dif- ' knowledge of law and of pra(5lice, has ordered 

cover whaf injufiice could refult to Callender the quefhon to be reduced to writing, by thofe 

from this procedure ; nor do I obferve in fiich propounding it ; fuch then is the pradltce of 

coiidudl any fym])toms oi partiality^ much left this court in this very trial. Such has been the 

>ny thing rcfembling intemperance^^the three practice of the fupreme court,' and fuch the 

matters charged in thje article as criminal and ufage of Maryland, where the refpondent has 

impeachable. lived and acquired his knowledge of the law ; 

thus fupported by reafon and faniStioned by pro- 
It is contended that fuch an exercife of an- cedent, I hope we fuall never again hear, that 
ihority was arbitrary and oppreffive, new and any criminality attaches to the fame conduifl iM 
Bn'ufual in Virginia. That it was novel in Vtr- Virginia, 
ginia, I admit, but it does not therefore follow 

that it was impeachable and criminal ; I know The ad fpecification is grounded on the faA 

■well that diiferent pra^ices prevail in difieient ef ** refufing to poftpone the trial, although an 

Aates, but the practice is to be tefted by its rca- affidavit was regularly filed, &c." Mr. Prcfi- 

fon and propriety. I have, in a former part of dent, the 6th article of impeachment is predi- 

my argument, (hewn under what fingular cir- cated on the judge having ordered a trial, at the 

•CDnniftancet col. Taylor was produced as a wit- term when the indi<ftment was found, contrary 

nefs ; circumfiances that, exciting the atten- to an exprefs law of Virginia. Tomeitfeemt 

tion of the court, would neceifarily lead them aftonithing, if any fuch ftatutary provifinn ex- 

to enquire, what was meant to be proved by ills, that it was not produced to the court, read 

col. Taylor I and as the power of a court to to the court, and a poftponement //^m/ra^^^, at 

determine upon the competency of teftimony, a matter of right. £ither the counfel had no 

and whether it Ihatl be permitted to go to the recolledlioa of fuch law, which 'cannot be fnp- 

jury or not, is an axiom in law no where idlf- pofed, as one of them was attorney general of 

puted, it follows neceifarily from this power, the commonwealth, or they thought it inappH* 

4hat they have a right to hear and know the cable, and therefore ref*rted to common law 

queftion to^he put which is calculated to draw principles, to an affidavit for continuance. As 

it>rth the evidence ; and it is every day's prac- application to the court for the continuance of 

tice m all courts to obje^ to, and take the opin- a caufe on affidavit, is always an application to 

ion of the court, on the propriety of putting a the difcretion of the court $ by difcretion, 1 do 

particular queftion to a witncfs, and furely to not mean arbitrary will and pleafure, but a 

have this queftion reduced to writing that its P)und, rational difcretion, exercifed for the fup* 

bearing tendency andefiedt may be more clear.- therance of juftice under the circumftances dif- 

iy known and underftood, can never be crimi- clofed. The great obje<5l of criminal jurifpru- 

nal. It feems to me to be the moft querulous dence is, that trials for offences Ihall fpeedi- 

and captious objedUon imaginable. But is this ly take place, and punifhments be lenient bat 

^r^£\ict Co novel in courts as it is reprefenred to certain. In Maryland, where the refpondent 

be ? For one of the witneftes, a profeffional with great honor to himfelf and benefit to the 

frentleman in high office in Virginia, ftated that public, had long p^efided in a criminal courty 

be had never fcen, heard, or read, of fuch a prac- offences are always tried the fame term at which 

tice. In Maryland it is familiar, as every pro- the indidlment is found, as a matter of courfe, 

feffional charadlrr from that ftate, who heart unlefa legal caufe be (hewn, on affidavit. la 

B3e, knows. It is the pra6lice of the fupreme Callender 's cafe a general affidav^ was firft fil* 

•ourt of the United States, it was ufed on an ed, but on being fuggefted to the court* leave 

ttccafioB of much notoriety, the mandamus was given to prepare a full and fpecial one by 

cau&. Not a quefiion there was put or allow- the next day ; i fecond affidavit wis then filed 

#d to be put, until reduced to writing ; nay aad a motion grounded on it for continuance 

more, the late attorney general of the United of the caufe. Every affidaint for the continu- 

Statci» wfio kefitat«d wkether he would anfwer ance of a oivfcv n^ defignate the witaeflot 
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-mtniMt where tbey refUef tnJ die extent and for t eonfimuiapc of tbe eMife» will perceivet 

nature of their teftiraony. The irft is requir- thint funk u Catlendcr wis in inftmyyW could 

ed that they any be known in order that the not attenipt» he dare not defignate a witneft to 

' jieceflaiy procefs may ilToe againft them. The foprport thofe charges againft that venerabie 

iecondy.to difcoyer ttthey are within reach of patriot, whofe fair fame was fo malignantly 

the procefs of the court, for commiffions to ai&iled. And yet although he attempted bo 

take tcftimony neter ifliie on criminal profecu* juftificatton of thefe expre0lons ; fiated jio tef^ 

, f ions. l*he third, that the court may judge of ttmony that applied to them ; he demanded a 

the teflimony wanted, is relevant, and guet to continuance of hie caufe, and the court have 

the defence and jufiification of the accuM ; and been abded profecnted and impeached for nst 

^t the oppbiite party may admit fuch tefti- granting it. To fuch charges as he did not or 

viony and proceed to .trials for it is obvious* cpuld notjuftify, or cper evidence to jvltifyike 

that if the tefiimony wanted, is admitted, there fkould have |Nead guilty, or have gone to 

em be no legal ground to poftpbne or conti- trial. To plead guilty would not aniwer bis 

nue the caufe. It it alfo e&ntial that the extent views, to go to tri^ was i^lefs, for >-e had fug- 

and nature of the tefiimony wanted fhould be gefted no teftimony that conld defend hb cal* 

/difclofed, left frivolous and trifling matter, un- ling Mr. Adams a hoary headed incendiary, 

important to the juiUficatioa of the accufed, and that his hands were reeking with the blood 

fliould lay the foundation foe defeating criminal of the Conne^cut failor. , In this laby- 

jjufiice. The affidavit mnft di(ek>ie fa^ which, rinth of difficulties, an ingenious attempt «h 

if proved, wo|ikl exculpate the accnfed, and of made for a continuance, and the refult was, an 

|hn the court rouft judge. Without thia pow- affidavit diiclofiog witnefles who, if preftnt, 

er and difcretion in the court, criminals could could not fave him, by hii &vm ftatement of 

never be tried ; if as has been faid in argu- what they would prove, in the fulleft extent of 

jment, on application for continvance on adfi- what it is ftated they would fwear. Hadthef 

davit, the teftimony need not be' difclofed ; it been prefent, this honorable court will perceivf , 

^fMd produce (his monftrous abfiiirdky, that that he muft have been convidked on more tbaa 

iht trial of the criminal rnight forever depend (lalf the charges in the tndadtment. 

on himfelf and not the court, for fo long as ' 

iie would fwear that he bad mat^ial and com* in what does this cafe fiand fairer for con* 

petent witne0irs who were abfent, (and he him- Jtinuance, than the one put of the poor fcboi 

self was to judge of their materiality and com- who, by proving the whip td be his own, did 

'petency ) he sever could be tried. A dodrine not wi(h to be tried for ftealing the horfi: aod 

^oo prepofterous to be maintained. If jthe afll- i'addle ? It it becauie Calfendcr was a libeller \ 

jdatrit is to difclofe the materiality of the tefti- Of all men living, in thf whole round of *<^* 

joiony to the court,- for them to judge of, it cufed crtmihals ; none lefs deferve continuan* 

muft difclofe matter that would amount to a ces, none are lefs entitled to tt than libellers* 

full jttiUiieation, tfi a full defence of what the He^ who from malice or mjonty flandcrs repo- 

9ccuied was charged with, or the court would tations and deals in calumny, fhould at ill 

not continue the caufe ; for inftance, a n»n is times be previonfly prepared to prove what he 

indiAtd for iiealing a borfe, faddle, and whip, has had the audacity to advance. But flill 

Vnd when put^o his trial, makes an affidavit Callender was entitled to the benefii • f the law, 

f hat a witnefs refidlng in another flate, is a ma* and had he exhibited an affidavit that was M 

terial aUd competent witnefs,- and that he can and proper, the court would ,have granted a 

prove the w)iip belonged to the accufed, and continuance ; the affidavit iUed would not juf* 

therefore demands a continuance. Sir, if any tify the court in fo doing ; it was eflentislly 

court of criminal jurifdiAion^ could be weak deferve in this, that it did not ftate material 

enough to fniftrate the ends .61; jufiiee by con- and competent teftimony abfent, which if pre- 

tmning f jch a cafe, on fuch an affidavit, they fent, would amount to a full defence and jufti- 

Would almoft deferve to be impeached. And fication of the charges in the indidment* 

yet, Mr. Prelkient, the cafe' put is not more There are other grounds on which to (hew thii 

irlaringly improper to be continued, than was afficbvit was defe<ftive, but as the anfwer of 

/Callendfr's on his affidavit. the refpondent is in pofTcffion of the court, and 

is luminoufiy ftrong on this fubje^, I fhall add 

The indi^ment againft Callender, ft;ited but little more, 
twenty diftiaA fets of Itbellqus words taken from 

}* The ProfpcA Before Us." In that work, The affidavit ftated lh<^ ^itnefTf s to be at ihe 

^nd in the indidtment are found thefe approbri- r<*mote ends of the cantinent ; it did not Hate 

ftts and df grading expreiSdns : «< Ti/at John a belief that they coifld be obtained in any rea- 

^^idamst (tbeprejident) nMHXsa boary bemilcd in^ fonable and definite lime; m truth it waia 

fnuUary .•" '• That John AdanUf (tbeprtfi- (hallow pretext fpr delay ; 'the mtnejps ^voert 

^i} hit hands *iwre reeking with the hlood of net wanted. Am I juftified in faying fo ? Mr* 

J be poer fnendiefs CenneSieut failof,** Thk Giles and Mr. Ma ion were fwom to be roateri* 

anorsbje coprt h^ turning to^e afSdavit filed aj. They were fununoned, but no( compeI)«d 
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U tttsend» a!thou|;h the court ofTered compuU licrfcan and bdignatioD and to prodace that 

iory proceft againft thena. The couniel have infuiXM'dinatioii to iaiw» to which the condu^ 

declared they meant to defend Callender on of the jnd^ did, at the fame timet manifefUy 

the unconftitutionaUty of .the law ; wHncilea tend." 1 fcarcely know what part of the tefti^ 

were certainly not wanting for that point. If mony applies ; the hon. mtnagers give weight- 

the honorable Mr. Oilet and Mr. Bfafon were to it, but do not collet and ftate the teftiroony 

materials aa they were fwore to be, aa they had in fupport of it ; one of f hem has indeed iaid» 

been fiuninoned and did not attend, how repug- the judge called the counfel io;Sf but I have 

nant to aH nfoal proceedings was the condu^ heard this term ir%m none but the honorable 

of cottnfel in not attaching them. "^Vhere is manager^ The witnefles fay he called them.' 

the clue to thisroyilerious condo^ ? It is to be yotmg gentlemen^ a term certainly^ not rode or 

found, Mr. Preiident, in the acknowlegment of contemptuous, and moft probably arifiitg, as he 

Mn Hay himlelf, that it was the canle, not the was a ftranger, from not immediately recol* 

man, he defended ; and that he was unwilling letting their naitiesi and was in my judgemeok 

it Ihoald b^ tried befcMre Mr, Chafe. He had full as decoroos) as calling them by name. 
beard of his condu<Sk on the trial of Fries, and 

difliked him. When^he judge offered a poft* It is tnie the judge did fay that the argument | 

ponement of iix weeks, ar mre^ to obtain their ufed by one of the counfel, was a popular me^ ' 

teftimony, the propo&ion was remedied \ and calcviated /# decsm and.miflead; and never' 

why ? Becaufe judg^ Chafe was ftill to prefide was an expreffion more corredly tme. Mr^ 

at the trial. Such was the averfion to him, Hay in his laft examination ftates, that it waa 

that nothing ihort of another term and another the canfe, and not the man he was defending^ 

jadge would gratifv them. With this full and and fure I am, as a man» Callender was a cha« 

diftinA view of th?qbjeA of Callender's coun* radler too profligate for tiut gentleman to be 

fel, drawn from th^r own acknowledgement, interefted in hti behalf. He added, that he had 

and with a clear perception of the points in no hopes of getting him cUar oh tbefaSs ; that 

which the affidavit waa defeAive, it is impofli- he had little hopes of convincing judge-Chafe^ 

ble to miftake the law, it is impol&ble to be- or at^ other federal judgt oi the unconfiituti* 

lieve otherwife than that the court were juftified onality of the fedition law, but he hadibme 

in the refufai to continue the cafe on the affida- faint hopes with the jury, and that his chief 

yit filed, no perfon can (ay that in fo do- objeA was to make an imprelfion on the bye- 

ing, the coodu^ of the codrt was marked by itanders. When the judge determined t^t die 

laMuftice, partiality and intemporance^ as charg - uncooftitotionality of the law ihould not be' 

«df ia the axtick* argued to the jury, the hopes of counfel ceafedy 

he could not convince the jury nor make an 

It was urged by the managers, that eten the imprefBon on the bye-ftanders, and of courie 

harflinefs of *the criminal code in England al- withdrew from the canfe. With this candid 

loiw time' to fnmmons witnefles, and Fovf* declaration of his obje^, waa the judge cor- 

ter's reports were cited to that efkA. The reA in faying the argument waa meant to bo 

cx>urt in Forfter, fat under a fpedal commiffion, a popular one, and ailcnlated to deceive and 

and but 14 days were allowed the criminals to miflead i Add was truth ofienfive becaofe te 

obtain thefv wipiefles from the remote parts of came horn the bench ? 
Engfamd and Scotland. In this cafe, Mr. Chafe * 

offered a poflponement of fix y^^ >( ^** Could Mr. Chafe, who for near fifty years 

fejeAed ; from this offer it is a fair conclufion has been at the bar and on the bench, of great 

to fav* that longer time would have been grant- acknowledged talents, be ignorant of the aim 

^d, if afked, but no time would anfwer» no and objeA of counfel ? And with hb mind 

time would fuit, if he was to prefide. To de- made up as to the confdtutionality of the bw, 

leat the tik6k of this offtr on the part of the was he to fit a cypher to fee the jury mifled* 

«oart» it has been faintly fuggefted, that the and the bye»^ndeis, and not the court addrefl^ 

c^urt have no power to pofipone their fefiion ed. The very object was difiiefpe<flfut to the 

and meet again; To an obje^lTon like this, I authority of the court, and with becoming 

make no other anfwer than the frequent excr* dignity he flopped the counfel, in language 

cjfe of the power as proved in evidence, and fuited to the occafion which gave it birth, 

the abfolute neceffity of the exiflence of fuch Judge Marfball faw notanig parttcular and of- 

power in all courts not fpeciaUy reftriAed to fenfive in the court. Mr. X. Randolph faw 

snect numerous- contingencies which would nothiiw in the court evidencing a difpofition to 

etberwiie defeat the adminiftratioa of juitice. opptefs Callender. Col. Taylor obferved, that 

^ the conduA of the judge was imperious, far- 

To the third fpecificatioo. '* In the nfe of caftic and witty, and another witnefs obferved, 

wiafual, rode, and contemptuous expreifiona that he was extremely facetious, but none of \ 

towards the prifoner's counfel ; and in falfely them have faid he was rude conttmptttout mf \ 

isfiDQating that they wifbcd to amtt the pjab* oppc^ve* 
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A^ tot&e fourth fpecification Mr. Prefidenty 
•• In rcpcat<d and vexatious interruptions of 
tiic faid couftfcl, on the part of faid judge, 
whichf at lengthy induced them to abandon 
their caufe and their client, who was thereup- 
on convI<S)ed and condemned to fine and im- 
prifonmenty'' I (half make very few remarks. 
A jud^e has the unqueftioned right to ftop or 
interrupt counfel at anv time in any miftatc- 
ment of the fadl or the law. In order to prove 
Uie unufual frequency of Mr. Chafe's inter- 
ruptions, a queftion was ^ed Mr. William 
Marfiiall, clerk of the court, if he had ever wit- 
nefled fo many in any one trial, he anfwered 
he had feen more in a cafe before judge Iredell.- 
If the counfel had behaved with more polite- 
iKfs to the court, the int^m^ptions would have 
been lels frequent. Mr. Hay acknowledges he - 
had received unfavorable accounts of Mr. Chafe 
before. he came to Richmond. Oi^e of the 
vitaclfes fays be appeared in irritation during 
the trial» and chief juftice Marfliall fays the ir- 
ritation began with the trial and increafed with 
the progrefs of the caufe. In one mftance the 
court interrupted counfel, and faid the motion 
was a wild or miftaken one. It was when 
counfel obferved that the law of Virginia was 
to be the rule of dccifion in the federal' court, 
and the jury were to aflefs the fine. By the law 
of Virginia, 1 underftand tbejury may fine ad 
iibitum'f by the adl of congrefs the fine is limitf 
ed to looo doUarS} and under the flatutes of 
the United States, fines are always impofcd \^ 
the courts. Well might the court £iy fuch a 
notion was a wild one. It is in evidence to this 
honorable body, that twice before at Richmond, 
in the fame court, the fame point had besn de- 
termined, once by judge Wilfon and once by 
judge Iredell. 

""^ir, the 3d and 4th fpecifications (eem defigm- 

«d to dcfignatc the lines of civility between 

the bench and bar, and to citablifh certain rules 

for decorous bchHior in thcur intcrcourfe ; and 

were we trying the judge for violating fuch 

Tules, our time might not be mifappUed. Po- 

liOied manners, fuavlty of difpofiuoii, and deco- 

1 rous behavior> give grace and elegance to men 

ill all oinces and fituations ; but on the bench. 

we (hould be fatisfied with found knowledge, 

i&flexiblc integrity, and firmnefs of opinion. 

When or where was the want <jf decorous t>e- 

< havior to counfel deemed an impeachable of- 

^ * fence in a judge. What itstutary, proviHon, or 

\ known rule is violsuJ^ what legal or moral 

; duty broken* 



The 5th fpecification contains a charge of 
« indecent folicitude manifefte«i by the judge." 
It is as general as the term intemperance ufcd^in 
the article ; to which, as the refpondcnt is hap- 
pily liot addi(Sled to the free uie of fpirits, I 
can with difficulty attack a pr«ufe opiulon. I 



know not the meanibg of it at ufed ia'the ar- 
ticle, nor has any argument yet been able to 
throw any light on it. 

Solicitude is an operation of themind— it 
means mental anxiety. A judge cannot be 
deemed guilty of a erimc for (eeHng a folicitude 
that guUt (hould be punilhed, or ioBocence ac- 
quitted. If the difpofition of his mind does 
not break out into fomo overt adt that is crimi- 
nal, he cannot be punifhed. I really am at |i 
lofs to know why this. term was introduced, ub- 
lefs to let in the teftimony which I ihall pro- 
ceed to examine. 

It is laid that before the trial the judge ma- 
nifefted a determination to conyi^ Calleoder ; 
and in fupport of this, his jocular converfations 
have been brought forward as proof of his ii- 
tenu 

The firfi converfatioa is the ode with Mr. 
Mafon at Annapolis. When Mr. Chafe had fi- 
nilhed bisaddrefs to the jui^, Mr. Mafoo of 
pleafant and facetious habits himfelf, came 
forward to the judge, and iutroduced the con- 
verfation, and a^d the judge whether his 
charge was political, legal, . moral or religious ; 
to which the judge pleafantly replied, he be- 
lieved it was a little of all. The convcriatioa 
turned on Virginia and Callender, and the fpor- 
tive jocular obfervatioas of the judge are con- 
verted into evidence of guilty istentjon. Mr. 
Mafoo admits the converfation was jocular- 
Judge Winchelter his afTociate, fo underftood 
it. It is fo ittconfifient with the admitted good 
fenfe of the judges, that he (hould difclofe fuch 
guilty idtentions in a public converfation in a 
public court room, that none can believe him 
ferious — and It is fo repugnant to our feelings 
that a converlalion of fuch a nature fhould be 
tortured into proof, that I ihall forbear further 
remarks on it. 

The next evidence that is ofiered is difdofed 
by a fellow traveller in a public fiage, where 
his public converfatfon is again brought for-^ 
ward to criminate him.- It is in the recollcdU- 
^n of the eourt and at this late hour I (hall not 
•dwell on it : it cannot operate againft him : but 
there Is one witnefs who if he has fworn the 
truth, goes dircdlly to impeach the integrity of 
the judge ; it is Mr. Heath, who fwears that he 
was in the room with judge Chafe at Richmond 
when Mr. Randolph, the marihal came in : the 
fubflance of what he depofes is, that Mr. Chafe 
a(ked the marHial what he had iiffais hand; he 
anfwered, the pannel of the jury to try Callen- 
der ; the judge aiked i^ he lud any of thofe 
creatures called Democrats on the jury, that 
they mud be ilruck oif: that .the marihal an- 
fwered, " he never difcriminated" — fays the 
judgCi l9o]('Over it| aud if any, itrikc them oSl 
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Ac'fntller depofed that lie nerer wtt ijr tbe 
judge's chimbera, hui on that one occaj 

Mr PrefidcDt) I Ihall certainly njfi. fay to 
this hoDorable body, th at Mr. Hcathr in gi\ring 
teftimooy has- wilfully fwom to whit wasfalfe, 
it is not my hs^bit to accufe men /f fuch high 
offences ; but I will demonftrat/, that he is 
^oisiy mUUkeH) and that his t^^imony is un- 
true. 

Ilefayi he never wat in thejtldges chambers 
but once. Mr. Mar^all, clerk of the courts 
fiates, that from civility to Mr. Chafe, who 
was a ilranger in Richatood, he ufually called 
•n apd attended him to court. Tliat he called 
one mormngy and found the witiiefa Heath in 
the room^ or in the aA of leaving the 
room, and \[t heard no fuch converfation. * He 
(ayi to the belt of bia recollection Mr. Ran- 
dolph (the marihalj.went to Mr. Chafis's room- 
, with him» but of this he Is not fure : he re- 
nembera perfedlly that Mr. ChaCr, the marihal 
and himfclf, went to court together the fame 
morning ; from this circumftance, that he ex- 
preifed his furpri(e to Mr. Randolph at feeing 
Mr. Chafe and Heath together, wondering as 
Mr. Chafe was a firanger, how they got ac- 
qpaint^d.- Mr. Randolph the mar(hal> fwcars, 
that no fuch converiation, as Heath ftates, ever 
did pafs between Mr. Chafe and himlelf : that 
he never did fliew fo judge Chafe or to any 
judge or any panel of a jury, except in court 
when he prefented the grand jury panel to fe- 
IcSi a foreman. 

He pofitively fwears no fuchtronveriation did 
or could take place, because no panel to try 
Callender was «ver made out, until after the 
court met on the day Callender was tf icd — 
that' the panel was made- out in court, from the 
names given to him in court by his deputies, 
»nd - that feveral of the jurors were not fum- 
jsoned until the morning of the trial. 

The high refpe^ability and credit of Mr. 
Marihall and Mr. Randolph I need not notice 
to thccourt, except for the -very great compli* 
ment to the veracity and integrity of Mr. Ran- 
dolph, handfomely paid by Mr. Hay. When 
the latter gentleman was examined as to his re- 
coiie<5Uon of a converfation Hated by Mr. Ran- 
dolph, he faid he did not recoHe(5t it, but 
aa Mr. Randolph had iaid ib, he had^erefore 
no doubt of it-— he was a man ^iP^uch high 
chau*a<5ler. ^ / 

Thefe two witnefles ( Mr. Marfhall and Ran- 
dolph) fiatly and pofitively contradi<5l Heath, 
and faiOfy his teftimony ; and as further proof 
that t^ie panel of the jurors never was made out 
till after court met, we may call to mind what 
BafCrt fwcars^ that he came to town from the 
country the morning of the trial, and was 
itiinmoacd as a juror to try CaU^adcr after 



court fat» and in the aA of diftnountingfrcni 
his horfe. In charity to Mr. Heath's memory 
I wilh he had not been fworn. What he did' 
depofe, is proved Jto be falfe, exprcfsly and 
pointedly, by chara<5lers above all exception, 
and by fatSls that are utterly inconfidcnt with 
wjiat Heath ilates as to the panel* 

This mafs of teftimony fo much relied on,- 
to prove Mr. Chafe's indecent folicitude to con- 
vi<Si Callender, terminates, on examination, in 
a jocular converfation in a public room ; an 
unimportant remark in a publlt (lage ; and the 
difcrediting a witnefs, who to fpcak of him 
moil refpedlfully, we are compelled to fay was 
grolsly miftakea. 

, With fubmiflion to the honorable managers* 
I muft be pennitted to fay, that the fpeci&ca- 
tions to fuftain the 4th article of impeachment 
are wholly incompetent to it — many are frivo- 
lous, none are fultained ; and that there is n» 
evidence that Mr. Chafe during the trial con- ^ 
dueled himfelf with manlfcfl injuftlce, partial!- j 
ty and intemperance. / 

Mr. Prefident, the real condudl of the judge 
on the trial of Callender, teited by the proof 
before this honorable body, and divelllng our- 
fclvesof ail prejudice or partiality, was corrccS^t 
manly and liberal ; of an ardent mind and fan- 
guiue habit, that he might have evidenced^ 
more warmth (ban weaker heads a»d colder 
conftitutions, I readily admit ; but that it was 
at any time beyond what the occafion called ' 
for, remains yet to be proved j and that it ever 
over-ltepped the boundaries of law and jullice^ 
I utterly deny. 

In the courfe of my obfervations, I have fpo- 
ken of Mr. Chafe only — in fo doing, this ho-^ 
norable body will not for a moment fuppofe, I 
mean the flighteft dlfrefpe<5l to judge Grii!in — 
It is in proof that Mr. Chafe confuUed him* 
and that he concur^d in thofe points, where 
concurrence was necelTary. Of the talents and 
integrity of that gentleman, I have too high 
an* opinion, to believe \c was the weak or rea- 
dy tool of Mr. Chafe, and overborne by his 
rudenefs and temper. No, fir ; however ne- 
ceifary it may be to fupport the impeachment 
by giving falfe colorings to the chara(5lers of 
the aifociate judges, in order to heighten the 
enormities of Mr. Chafe, I am under no fuch 
obligation. I have no doubt his aifociates were 
honorable, learned and upright men, every way 
independent and competent to the difcharge of 
the high trufts confided to them : but as Mr. 
Chafe has been fingled put from his brethren » 
I have ufcd his name and that of the court as 
fynonimous for the fake of brevity and fimpli- 
city. In fo doing I have had no other objc^. 

. ilmidft tbeprcffure af ocber •ogageaeats, I 
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liave fiad no time to dtgefk an argument^ and That tkis hoaittraMc e«art mif flercclVe tfiic 

have fcarcely been able to make myfelf heard I hare not mifappithended the article, I will 

from the feverity of my indifpofition. Such pray leave to read it. ** And whereat it is pro- * 

as my obfervations are^ they are at the fervice vided by the aA of congrefs pafled oa the 

of the refpopdent; and I make my refpe^ful twenty-fourth day of September, onethouiand 

acknowledgments to this honorable body and feven hundred and eighty-nine, intituled ** An 

to the prcddenr in particular, for the Ittention aA to eftabfiih the judicial courts of the United 

and indulgence with which I ^ve been honor- States,'' that for any crime, or offence againft 

•d through fuch a length of time. the United Sutes, the offender may \it arretted, 

imprifoned, or bailed, agreeably to the ufoal 

  mode of procefs in the' date where fttch ofiend- 

Mr« LEEy er may be found ; and ^%jreas it is provided 

by the laws of Virginia, that, upon preimtment 

Maj ftphaft tbis bonorabk court, by any grand jury of an offence not capital, 

the court fhall order the clerk to iffoe a fiim' 

We are now arrived Mr. Pkvfident in the mons againft the perfon, or perfons ofifendhig, 

•ourfe of the defence, to the fifth article of imp to appear and aniwer fuch prefentment at the 

peach ment. I have, fir, been led to believe, next cdurt ; y^ the laid Samael Chafe did at 

that the prefent profecution u brought be&re the court aforefaidf award a capias againft the 

this honoraible court as a court of criminal ju« body of the faid James Thompfon Callenderf 

rifdi<5lion, and that this high court is bound by indidted for an offence not capital, whcceupon 

the fame rules of evidence, the (ame legal ideas the find Callender was arreft«l and committed 

•f crime, and the fame principles of dicifion to doCe cuftody, contrary to law in that cafe 

which are obferved in the orditiary tribunals of made and provided.'' 
criminal jurifdiiSlion. Th« articles themfelvea 

fcemjo have beeirdrawn in conformity to this This article charges no evfl intention, no of- 

opirion, for they all except the fifth, charge in fence, no crime, yet the rel^ndent is required 

txprcfs terms fome cnminal intention upon the to make a defence and is to addrefs hisidoence 

refpondent. This dodrinc relative to impeach- to this court ai one of criminal jurifdiAiofi. 
ment, is laid down in 4 Black 159, and in % 

Woodefon 6ti. ** As to the trial ^elf it muft I do not mean to produce authorities to this 

•f courfe varv in external ceremony, but dlf- high and learned tribunal to fhew thlt a judge 

fert not id efientials from criminal profecutions gcaiinot be impeached for a mere error of judg- 

before inferior courts. The fame rules of evi- fment in any inftance of his judicial condtiS. 

dence, the fame legal notions of crimes and pu- 1 wifh fo^' none better than thole produced by 

niihrnents prevail. For impeachments are not one of the honorable managers of the profecu- 

amed to alter the law, but to carry it into tion (Mr. Clarkit) to prove this po&tion 2 Ba* 

more effectual execution where it might be ob- con 97, and Jacob's Law Did^ionapy, Title 

ftrudled by the influence of to<» powerful delin- Judges. The elegant adTocat«jtift fat down 

^^uents, or not eafily difcemed m the ordinary ( Mr. Kqr) has fully eftabliflied the lame doc 

courfe of jurifdi<£lion by reaion of the peculiar trine. If then this be admitted, where or what 

«uality of 'the alledged crimes. The judgement is the crime charged m the fifth article. The 

jtnerefore is to be fuch as is warranted by legal whole chanrge is, that by authority of the judge, 

; princ iples and precedents.f The conftitutiou a procefs called a eapiaswas awarded againft 

[ii cne United States appeafs to confider the fub- Cadleoder, when that proce|^ ought to have 

jv£k in the fame light. By the third fedlion of been a fummons. It is nprlHledged that the 

the third article, ** the trial of all crimes ex- capias was awarded wHh any corrupt or evil 

cept in cafifs of impeachments, fhall be by ju- intention of any kiodi If then the article con- 

ffy,'' and by the fourth fxfd^ion of the fecond tains no charge of a crime, there muft be an 

article, the nature and extent el the punifh- acquittal. Upon this point 2 hope I aiay be 

ment in cafes of impeachment is defined. Hence permitted to^ remind the court of an obfcrva- 

it may be infered that a perfon is only impeach- tion of another of the honorable managera who 

able for feme criminal offence. With this view opened the comments upon the evidence for 

I have examined and re-examined the fifth ar- the profecution (Mr. Early). He ifcated,' and 

clcle of impeachment to know againft what he ftated truly as a general rule of Jurifpru- 

the defence IhouM be made. Looking at it dence, that if there be no evil intention fct 

with a legal eye, I find no ofience charged to forth in the charge and proved the party ac- 

have been committed, and although it may cufed muft be acquitted. With thefe remarks 

feem ftrange it is not the lefs true this circum- if this was an ordinary cafe before an ordinary 

ftance has produced the greateft difficulty and tribunal, I might difmifs this part of the accu- 

cmbarrafTment in ^hat manner the defence fation, and it may feem fcarcely proper to occu- 

iiiBuld bv made. py the precious time of this hoaoniblc court fo 
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•etf the dole of k« IUBoa» m defending the tlie court will turn tlieir attentum to tlie trtSd« 

refpondent tny further agaioft fiich a charge^ now under coniiderationy they will percei^ 

but I feel too much refpeS for the houfe of re* that no crime is charged in exprefs termtf and 

prefentatiaret who have preferred this article, therefore the accufed ought not be held to an- 




fwer it ; but an idea has been fuggefted by the 
honorable managers, that at the article charge 
an unlawful a& to have been done, a crimins 
intention muft bp prcfiimed, ualefo the refp 
dent ihews it to have been innocent* Tht| 
pnnciple however true it may be in fome cafes, 
is not applicable to the preient cafe* If the w6t 



and for the honorable managers who fupport it 
not to give it a fuller inveftigationu 

The article may perhaps be underftood 
oroduce an important enquiry : the enqui 
Kow far the power of impeachment pofleflcd ' 
tlite houfe of reprefentativet (hall extend. . 

though the corflituMon declares thaf " the charged be nuttum infif the rule of law may 

houfe of reprtfentatives ihall have the fole be as has been ftated, but if the adi be-matuoa 

power of impeachment," yet I truft thera prohibitum, the rule is otherwife. 
IS fome limit to this power, and that i 

judge cannot be impeached for a mere legal erl In order that the honorable court may not 

ror in his judicial condu^ when no crime is iifh have the leaft difficulty on this fuhjed^, I will 

putcd to him« An impeachment is an accufe- undertake to Ihew that the learned judge a^ed 

tion of a moil i^rious nature, and the ^co- in this inftance ftri^y according to law, and if 

pie of the United States have not vefted this be (hewn, there will remain no foundation 

the power of impeachment excluiively in the for the prefent charge* 
houfe of reprefentatives in congrcis> but in their 

ftate governments they have eftabliHied tribu- It Is well eibbliihed aa a general rale of iu« 

nab whjr> are too poflefs the power of impeach- rifprudence, that a court which has jurifdidlion 

anent* I hold in my hand a little book which over an ofience, may award procefe concem- 

conuins the moft valuable matter ; it contains ing it, and compel ^he p^rty to ap|Kar. This 

the coiiftitutiotts of the feveral ftates* ^ By re- may be feen in a. Hawk} pleat* cb. 23, fee xj 

ferring to them we find in al^noft every inftance, k6. The cognifeuce .of <^Gfeiicet agjdnft thie 

that a power of impeachment may be exercifed ftatutet of congreft ia vefied in the 'Oiftuit 

under the ftate authority. When, therefore,^ courts of the United States, i. vol. Laws of 

the dodrioe of irapeachnatot ia about to be fix-\ U. S.^ pa^e $$• From the principle juft ftated* 
ed in regard to the limits of the power of im- 1 the circuit court acquired the power of award* 
peachmcnt by a judgment of this high and ling procefs to compel fuch offenders to appear 

honorable court, a juc^ment is about to be glw in that court when they became vefted widi a 

en that will be a precedent for the tribunals or power to try the offence. A prefentment or 

the di&rept dates. An example is about to indidbnentof agrandjury tsihfficient evidenca 

be fet to the tribunals of the fev^jdftates, that to autborife the court to award procefe again^ 

will Influence and dire<5^ their ^^leufion in the the offender. This is not only the evidence np* 

coaftrudHon •f their conllitutioiis relative to the on which a caurt ufuallj proceeds;^ but it ia re« 

power of impeachment. The words ufed in cognifed in the fif^h article of .the amendmenta 

U>me o£ thele inftruments are the feme, and in to the conltitution. We find there a reftridi^ 

others nearly the feme with the words in the on upon the power of the courts ; <* no perlbii 

confiitution of the United States* upon this fliall be held to anfwer for a capital or other in* 

isLhjtSt* famous crime, unlefe by a prefentment or W 

diAroent of a grand jury,'' ace. which reftrie* 

Ta tb(tre not fome limit to the power of im« tion carries the implication, that by a prefent* 

peachment, a power which we find can be ex- ment or indi^ment, the party ihall be held to 

ercifed by fo many authoritiea in this country \ anfwer. If an offender may be held to anfwer 

If there is a limit* what better limit can be fet to an accufation in this form, it follows at a 

than that of high crime and jaaifdemc^aunr in matter of courfe, that the court it bound t# 

ofiice, as appears by the language of the conftl* award procefe to compel him ten anfwer* 
4tutiQn to have been intended. 

^ - I know ;io procefe by which a perfen can bt 

Ijet us now examine whether judge Chafe in apprehended except by a capias. In the prefent 

ifiuing a capias againft Callender after he had trial we have heard of a bench warrant, but 

been prrfented for an offence not capital has that too it a capias awarded by a judge fetting 

been guilty of a high crime or. high mifdemea- in court. In all cafes of mifilemtanors where 

nor in office. Surely the managers ihould have the puniihment is by imprifonment or fine, a 

pointed to the proofe, if any there were, of a cipias is proper pracefe» according to the prac« 

corntpt and evil intent with which this a^ was tice o^ the king t bench in EogbuuL Ppr thia 

dfwie. I have ahready referred to thofe parts of I refer the court to a paAage read at another 

ahe confiitution which ihew that no impeach- day from Gilbert's Treatife upon the origin of 

MA be mainuiaed but for a aHnie. }t the king's bench, page jo9. So a!ib the dae» 
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pvat IsiaM dow« bf ju()ge B1ackftone» in re- ad mittedt except wYiere tlie puntfliiReiitmiyW 

f ard to thofe cafet where it is not intended to death » in which cafes it (ball not be admitted 

4>roceed to outlawry. 4th4 Black. Com. 319. but by the fupreme or a circuit court, or by a 

juflice of the fupreme court, or a judpe of the 

A capias therefore in the cafe of Callender, difirid court, who fliall exercife their difcretioa 

>was the proper procefs, according to common therein, regarding the nature and circumftaDcn 

iaw principles, and the Engliih atithorities of of the offence, and of the evidence and the uia^ 

modern date. In reafon and common fenfc, a ges of law. And if a perfon committed by a 

«apias is the proper procefs where the offence juftice of the fupreme or a judge of a diftrict 

is punifliable by imprifonment, and we alt eourt for an offence not puniihabie with death, 

know that ^allender was charged with an of- fliall afterwards procure bail, and there he ns 

fence puniihahle by fine and imprifonment.* — judge of the United States, in the diftriA to take 

in fuch a cafcr a fummons would be a notifica* the fame, it may be taken by any Judge of the 

•tion to the offender to abfcond or remore iiim«' fupreme^ or fuperior court of law of fuch fiate.'* 
felf out of the reach of the court. 

Hete it is exprefdly autborifed that a judge 

If any doubt can yet remain as to the pro- of the circuit court may order a procefs for the 

•priety of iffuing the ciipias, it will be entirely arre/f of the accufed for any crime or offence 

jremoTcd by attending the laws of the United agamft the United States, a^:^*€ably to the u* 

'States. The i4th. fee. ot the " a6l to eftablifli fuai mode of proceft of arreft againft offenders 

the judicial courts of the United States," gives in the ftate where the court is holden, and the 

power t» the circuit cpurts, to i/fue ail vuritJ offence committed. A fummons is not au- 

mecejfary for the exerctfe tf their jurifdiSion^ thsrifed by the fe(!\ion, becauft a fummons is 

mnd agreeahlt. to tbe principles and ufage of not a procefs of arrtfl, I call upon the leaiH" 

/a<zi7, and the nth. frc. of the fame a6l, gives ed managers to point out any other procefs by 

cxclufive CAgnifance of ail crimes and offences which a perfon can be arreffed, even in Virgi- 

cognifable under the authority of tbe United nia^ except by a capias. In England, in Vir- 

States to the circuit courts, except otherwifedi- ginia, in Maryland, in every ftate, the procefi 

re(5led by that or foroe other ftatute. Tbe of artefl is by capias. 

court which awards the writ, is to decide what . 

procefs IS neceflary for the eterciflf of its juril^ fbere is another ftatute of congrefs on the 

di(ftion« and agreeable to the principles and uf« fubjedl of procefs^ which pafled en the fecond 

age of law in each particular, cafe. of March, 1793. It contains eight fc6tionS| 

and relates as well to criminal as civil matters. 

The ^^A* fee. of the fame ftatute contains a The feventh feftion is in the words following, 

great deal of important matter in regard to the *^ that it (hall b^ lawful for the feveral courts of 

{)refent enquiry. ** That for any crime or of- the United States, fpm time to time, as occa- 

fience againft the United States, the offender fion may require, to make rtiles and orders for 

may, by any juftice or jadge of the United their refpedtrve courts, diretfling^he rctominj 

States, or by any juftice of the peace, or other of writs and procefles, the filing of declarati? 

magiftrate of any of the United States where he ons and other pleadings, tbp taking of rules, 

may be found, agreeably to the ufual mode of the entering up judgment by default, and other 

procefs againft oflenders in fuch ftate, and at matters in the vacation, and otherwife in a 

che expence of the United States, be arrefted> manner not repugnant to the laws of the Unit* 

and imprifoned or bailed, as the cafe may be, ed States, to regulate the pradVice of the fiid 

for trial before fuch court of the United States courts refpedlivcly, as (hall be fit and neceffary 

as by this adl has cognifance of the offence: for the advancement of juftice, and eJpeciaOj 

And coj^ies of the procefs (hall be returned as to that end to prevent deiajs in proceedings" 
fpeedily as may be into the clerk's o(fi#e of fueh 1 

court, together with the recognifances of the I know not what language can convey a more 
witneffes fcr their appearance to teftify in the compete power to the court over its procefs 

eafc ; which recognifances the magiftrate be- than is given by the paiTages from the ftatutes 
fore whom the examination (hall be, may re- which have been cited. A uniform rnle in the 
qmre on pain of imprifonment. And if fuch courts of the United States is very defirablc, 
commitment of the offender, or the witneiles that offenders and criminals may be brought t« 
(hall be in a diitridl other than that in which trial by the like forms in every ftate for violati- 
the ofTsnce is to be tried, it fliall be the duty of oju^Bf' the ftatutes of congrcfa. To allow one 
the judge of thatdiftridl where the delinquent is £ind of procef<i in Virginia, and a different one 
imprifoned, feafonably to iffue, and of the mar- /li Maryland for the fame offence, would he aa 

&at c^ the fame diftri(5t to execute a warrant lleterogenious and unequal mode of adminifter- 
for the removal of the offender, and the witnef- »ing juftice. A confh-udlion onght not to be 
fes or either of them as the cafe may be, to the riven to the ftatutes of congrefs, which ad- 
difhidi in which the trial is to be had. And Lits of fuch a fyftem, if it may poflibly be a^ 
. a^m all anrefts .m criminal cafes^ basl fluU be wdfd. Skadl it be faid^ that in ope ftate I 
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who publifliet i fibel Hull be arrefted ifihs 
mediately and brought to trial and puniihcd, 
while in another Hate anothar perfon who has 
committed the fame o£&nce, fhall be ferved 
with a proreis that fliall be notice to him to 
make his efcape: and fhall it be raid» that fuch 
a rule (hall bs applied to cafes where imprifon* 
ment is part of the punifhment. It has been 
in proof, that in MaryUnd it ii ufuai to arrslt 
by capias in cafes of mifdemeanor» and to try 
the traTerfer at the fame term at which he ap» 
pears ; Are the courts of the United State^, if 
fitting on one fide of the Potowmack, to be 
governed by one rule ; and if fitting on ano- 
ther fide of the fame river, to be s^overned by 
another rule, in cafes of crime or offence againft 
the laws and csnftitution of the United States. 
It can never have been the intention of con- 
grefsy that any {uch variety of proceeding 
fliould be allowed in pracHice, or that the pro- 
^ cefs ihould be any where a fummons in cafes of 
ofi*.:nces. which were to be punifiied by impri- 
foament. .^^ 

This can be further illufirated by attention 
to the laws of congrpfs infiidling puoiihment 
upon certain crimcsy'pailtfd in the year 1790, 
for perjury) for bribery, for obflrudling by force 
the*fervi(.e of legal procefs, for importing (laves 
from foreign parts, for violence to an ambaifa- 
dor and for other oifences relative to ambaf- 
ladors ; the puniihment is fine and imprifon- 
rotnt. See ift vol. Laws of the United States, 
page ziz. The procefs in all thefe cafes is to' 
be the fame ; if a capias is proper In one 
proper in all, or if a furamona is aeceflary 
•oe it is necefiary in all. 

Suppolb in regard to an amballador who has 
applied to our fecretai7 of ilate for the puniih- 
ment of an individual, who may have done vi- 
olence to his perfon or to one or his family, that 
a fummons ihall have been ifiued to the oflfend- 
cr who ihould abfcond or remove bimfelf. It 
would be deemed very firange, perhaps incredi- 
ble to the ambafiador, if he ihould be told by 
our iecretary of ftate, that the ofienee being 
committed m Virginia, it was neceiTary to fum- 
mon the party to appear before the court, and 
tofiead of obeying the fummons he had remov- 
ed himfelf entirely, but if the fame matter had 
been profecuted in Maryland, the offender 
might hax'e been inflantly arrefied and puoiibed. 
The prefident of the United States regretted 
that the offender had cfcaped with impunity, 
but the efcape was according to law* Would 
Dot fuch an explanation be apt to be conceived 
an affront to the underffaading of the ambafla- 
dor? 

• 

Oo a former occafion I read a rule of the fu- 
preme court made in Auguft 1791, by which 
thc^udgca declared^ ** thit they confidered tbf 



pra(5|ice of the courts of VmgV bench in Eng- 
land, as affording outlioes for the pra^ice of thii 
couit, and that they will from tirne to time 
make fuch alterations therein as circumftancea 
may reader neceflary ;" and on the fame oc- 
ca6.>n reference was had to the practice of the 
king's bench, to ihew that a capias was a pro- 
per and ufual procefs. But it is neither necei^ 
fary nor correct to admit that the rule of the 
king's bench in England, is abfolutely a rule 
for the circuit courts of the United States. It 
furniflies a good outline of prat5^ice. The true 
pofition is, that neither the king's bench nor the 
Hate laws furniih rule's to the federal courts in 
regard to procefs, which are pofitively binding 
on them, but thefe courts are to efiablifh their 
own rules under the dirtdllon and controul of 
the ftatuces of the United States. 

It is a known and unTifpu^ed maxim, tVit the 
criminal code of each fovereign ftate fuirni/h the 
rule in profecutions in the ftate courts, and is 
confined to offences againft fuch ftate. An of« 
fence againft the commonwealth of Virginia, is 
not an offence againff the United States ; and 
therefore the laws of Virginia which regard of- 
fences againft itfelf, will have no eSe^l touching 
offences againft the United States, unlefs con- 
gvefs by their exprefs ftatute has given to them 
lame effecft. The laws of Virginia and of eve« 
ry ftate, have declared how an offence againft 
fuch ftate refpedtivcly fhall be profecuted, but 
they are not to be applied to the circuit court 
of the United States, fitting in fuch flate^ and 
holding cognifance of crimes againft the Unit- 
ed States. In confirmation of this do6lrine» 
fu&*er me to avail myfx^lf of the opinions of fome 
very diftinguilhed charadVert in the Virginia 
convention which adopted the conftitution. An' 
eminent judge who ^efided in the higheft 
court of that ftate for a long fpace of time» I 
mean judge Pendleton, laid it down as too clear 
to be difputed» that the powers of the federal 
judiciary (hould be coextcnfive with the powers 
of the federal legiflature. In this opinion Mr« 
George Mafcm coincided with that gentleman* 
although he waa oppifed to him on almo^ 
every other. Of the fame opinion was anoth- 
er diftingtuihed mamber of the convention, who 
DOW holds the high office of fecretary mi 
ftate. (3d voL Virginia debates, pages xoS> 
zai, 190.) 

Unlefs then congrrfs has made the laws of 
each ftate the rules of procefs to bring offenders 
before the circuit courts, thofe laws do not bind 
the circuit courts in this refpe^, and there will 
be no foundation for the doArine, that a circuit 
court of the United States ought to be govern- 
ed by the laws of a ftate in refpe<5l to procefs 
to bring the party to anfwer. Where is fuch 
a flatute of congrefs ? not in their fUtute books 
as I humbly conceive dqoc (ash hu been pro* 
dttced 
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The honorable manspcrs have referred to 
the 34th fe^ion of the flatute already mention- 
ed, and upon that alone they rely. The word* 
of the fcif^ion arc as follows : *' yfnJ bt it fur- 
therenaSed, That the faws of the fcreral flates, 
except where the conftitution, treaties, or fta- 
tutes of the United State* ihall othcrwifc re- 
quire or provide, fliall be regarded as rules of 
iecjion in trials at common law in the courts 
of the United States » in cafes eujbere tbey apply, ^ 
We are to take the whole exprelTions of the 
fe<nion together, and this fc^ion is to be con- 
fidfred conjointly with all the other provifions 
of the fiatute. It makes the laws of a Aate 
the rules of decifion in trials at common la<w 
nvbere they atfply. The Kiw^ of the ftate arc 
10 he rules of decifion in trials. The proccft 
which is awarded to brinp in a party to 
i^and 1:15 trial, is obyloufly different fron> 
the trial i'fcrlf : mles of decifcn in trials, 
are not rules of procefs antecedent to the ap- 
pearance of the party. What is a trial at 
common law ? A trial may be Tiid to begin 
with emranclir g a jury, and to en 1 with the 
judgment of the court : 4 Black. 352. A ca- 
pias that is iffued for the purpofe oF bringing 
the party to a trial by arrefllng his perfon, 
cannot therefore be deemed a part of the trial 
itfelf. Whether the traverfer appears with or 
without procefs, is feldora deemrd material ; 
it is only after he is brought to anfwcr that his 
triat can commence. 

If the conftru(5^ion contended for by the 
managers be admitted, it will make tlut fe(5tion 
militate agalnft the 14th and 33d fe<flions of 
the fame ftatute, which exprefsly provide upon 
the fubjefl of procefs. Belides it is unnecefTary 
to give this conftrudlion, inafmuch as the fta- 
tute provides amply refpeAing the fteps pre- 
paratory to the trial. The a9th fedlion regu- 
lates the mode of fummoning a jury. There 
is no defe<5> in the provifions of the ftatute 
•which eftablifhes one iVftem that is to prevail 
every where, in regard to matters prior to the 
trial. Why would congrefs provide in refpedl 
to procefs as tliey have done in the r4th and 
33d fe(Slions, if they meant to ad'ipt the various 
laws of each ftate in regard to procefs, as has 
been contended by the managers. Congrefs 
lias declared what kind of procel3 may l:c ufed 
in the circuit courts, and that pioccfs oi arreft 
may be iif.d. Our conftrudilion is warranted 
by the rule of the fupreme court that has been 
fiuoted, which rule was made lonir after the 
Itatute of 1789, and which ftatute is as obliga- 
tory on the fupreme court as Upon a circuit 
courr. It is alfo warranted by tiie judgment 
of thi* circuit cotirt in Pennfylvania diftri(fl, in 
the cafe of the United States againil the infur- 
l»cnts, determined in the year 1795, before the 
jreft)ondent was elevated to the bench of the iu- 
j^xtW court (s Dal. 340, 341.^ 
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In giving his opinion on the 34tli TtGLian ^ 
the ftatute, judge Peters obferves, ** aft hough 
in ordinary cafes it would be well to accommo- 
date our praflice with that of the ftate, yet the 
judiciary of the United States fliould not be fet- 
tered and controuled in its operations, by a 
ftri(fl adherence to ftate regulations and prac- 
tice. As to the claufe in tlie law of the United 
States, dire^iitg that "the laws of the ftatet 
(with great exceptions) fliall be regarded as 
rules of decifion in trials at common law in the 
courts of the United States," I do not think it 
applies to the cafe before us.'' 

/in conformity to the rule of the fupreme 
jcourt and the authority of the cafe juft cited, 
ju«)gc Chafe determined that the laws of the 
ftate of Virginia, which require a fummons to 
be ifTued in cafes of the commonwealth, did not 
apply to the court of the United States. Why, 
let me a?ain afk, fliould this fedlion receive the 
conftrudlion contended for by the honorable 
managers ? It has been fliewn that the laws of 
the United States provide fully in regard to the 
procefs to be ifTued by their courts : that for 
the furtherance of juftice fuch a conftnidli&m i« 
neither necefiary nor convenient, and is incon- 
fiftent with other parts of the fame ftatute. It 
was therefore perfeAIy^ correal in the court to 
beftow no attention upon the lav's of Virginia 
concerning the procefs to \vt awarded againft 
Callender. When a prefentment was founc! by 
the grand jury, it was the duty of the court to 
^Si : it was their duty to award a proper pro- 
cefs for arrefting the ofTendeTi TTiis if not only 
warranted by the principles and reafuns already 
adduced, but is inferable from various paflagri 
I of the laws of congrefs, particularly from tlie 
1 19th and 20th fciftiont of the ftatute paffed ;orh 
LApril, 1 790, lU vol. page 108. 

The learned counfel who* defended Callen- 
der, appear from the teftimony to have taken 
up fome improper opinions relative to the crim- 
inal code of the United States. The fubjwft 
was as they fay, new to them, and fwthiirea- 
fon let me remark, they might readily ha^c 
fillen into error. It appears that they not only 
thou^ht it was competent for a jury to decidt 
upon the conftitutionality of a law, but alfo 
that it belonged to the jury to aftTcfs the fine up- 
on the traverfer, becaufe a jury has that power I 
by the laws of the ftate in refpcA to offences 
againft the ftate. In the like manner it is er- 
roneoufly faid in the prcfent profecution, that 
the laws of the fevcral flates in rcfpedl to pro- 
cefs, are the rules which fliould guide the cir- 
cuit courts of the United Stares. 

I have, fir, endeavored to (hew in the firH 
place, that there is no charge of criminality . 
ftated in the fifth article of impeachment, an<l J 
therefort the rcf^ondent ought to 1^ Ac^iue^ 
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And in the lecond place I have endeavored to 
iatisfy this honorable court, that the 26i fUted 
in the article to have been done by judge Chafe, 
was correiSt and legal in itfeU*, and if legal, there 
remains no ground to prefume or infer the 
finalleft degree of evil intention. In this point 
•f view he will alfo fiand acquitted. 

I will now proceed to make fome obfcrva- 
tions upon the fjxth article of impeachment : 
— " And whereas it is provided by the a4th 
fciS^ion of the aforefaid aA, intituled* " An a<ft 
CO eftablUh the judicial courts of the United 
States," that the laws of the feveral Hates, ex- 
cept where the conflitution, treaties, or ftatutes 
of the United States, Ihall otberwife require or 
provide, fiiall be regarded as the rules of deci- 
fion in trials at common law in the courts of 
the United States, in cafes where ihey apply ; 
and whoTeas by the laws of Virginia it is pro- 
vided, that in cafes not capital, the "offender 
fhall not be held to anfwer any prefentment of a 
grandjury until the court next fuqceeding that 
during which fuch prefentment (hall b« made ; 
yet the faid Samuel Chafe, with inteut to np- 
prefs and procure the convicflion of the faid 
James Thompfon Callendcr, did, at ^ the court 
aforefaid, rule and adjudge the faid Callender 
to trial, during the term at which he the faid 
Callender, was pref>:iited and inditSled, contia- 
ry to law in that cafe made and provided.^ 
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The charge In this article a^alnft the rcfpon- 
dcnt is in fubftanre that he, with intent to op- 
prefj and procure the convidlion of Cailcndtr, 
ruled him to trial during the term at which he 
was prefcnted and indicted, contrary to the 
laws of Virginia, which it is alledged have pro- 
vided that in cafes not capital, the offender 
fhall not be held to anfwer any prefentm?;nt of 
a grand jury until the next fuccecding court. 

This article it is admitted does contain an ac« 
cuiatioh of crime ; but I hope I Hiaii be able 
to fatisfy this honorable court, that in tliis in- 
ftance no ciime or oiTence was cqmmitted. I 
ihall undertake to (hew that no error in law 
was committed, and that if the judge had done 
otherwife, he would have been more liable to 
cenfure than he now^is. If this be made to ap- 
pear, as a fuppofed illegality of his conduiSl is 
the foundatiou of the charge, there will rcniain 
nothing to fupport the charge. 

The acrufed judge had fwom to fupport the 
conftitution of the United States, and to admin- 
ifter jufticc without rclpe<5l to perfons, and to 
perform all the duties of his ofTice according to 
chc laws of the United States. If in ruling Cal- 
lender to trial at the fame term at which he wvas 
indicted, he acSled according to law, th^ judge 
performed his duty and ouglit not to be charg- 
mtl with oppreffiou. 



The article may be underflood as afGrmin^, 
that there exi(ts fome law of Virginia whiih 
polfitively prohibits the trial of a mlfdemcanor 
at the fame term at which the indift>nent is 
found. No fuch law has been produced, and 
I* mud be allowed to deny that any fuch law of 
Virginia exids. The afl #f affcmbly of 17I 
which provides that *' upon prefentment by] 
any grand jury of an offence not caiiital, th< 
court (hall order the clerk to ifiue a fummuui 
or other proper procefs againft the peribn 01 
perfons offending, to appear and anfwer fucli 
prefentment at the next court,' appears to have 
given birth to the idea that an offender may 
not be tried for a mifdemeanor at the fame 
term he is indidled. Ic however does not war- 
rant the polition. When the party appears and 
anfwers the prefentment, the trial may imme- 
diately take place. When the party appears 
and anfwers an indiflment, the trial may im- 
mediately takeplaee, i/(o ruled by the court, 
who art veftcd with a difcretion unfettered by 
any pofitive ftatute. The defence of this article 
may therefore be p^.aced on two grounds, cither 
of which will be fufficient, ift. There is ro 
law of Virginia which prohibits the trial of a 
mifdemeanor at the fame term the indi(Slmcnt 
is found : and adly. If there be fuch a law, the 
fame is not binding on the courts of the United 
States, in rcfpeift to offences agalud the Uiilicd 
States. 

With refpp(51 to the ilril groun<l. In adJitlon 
to what was faid it may be obfcrved, that Tom^ 
inltances have been proven before this honorable 
court, of trials in the date courts of indidlmcnts 
for mifdcmeanors, at the fame term they were 
found. Mr. Robertfon dated two fpecific caf •• 
wiiere the punidiment migl^t be iraprlfonment- 
Thefe in dances (hew there can have been no 
fuch poiitive prohibition by the laws of Virgi- 
nia, as the article of impeachment has alledged; 
howfoever that may be, fuch a law, and that in 
the general pra^lice of that date there are fom» 
exceptions, or fuch a general pra<5>ice would not 
be obligatory on the courts of the United Stite^, 
which is the fecond ground of dc^fcfi^c air:-l3£ 
tliis charge. 

A great deal which has been faid In re!:Jti'^ii 
to the 5th arcicle, applies with equal ioc^c ta 
the article nuw under difculfion. 

When the fuprcme court by their rule of 
court deliberately formed, declared that the 
praclice of* the king's bench ihould [orxfi out- 
lines for the pradlice in their court fubjecl to the 
alterations they might make, it was reafonablr 
and natural for the circuit court, compofed of 
juilices of the fuprcme court, to conduct itn buli- 
nefs upon the like principle. In tl»c kiflg*8 
bench, procefs may be returnable immediateVy. 
Gilbert 8 orisrin of king's bench, I>age3ij. 2. 
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Hawk, ch. 3. fee. 14. 4* Black. 3^9. and fuefi is 
the pradlicc if the oiTcnce is committed in the 
county where the court fits ; but if the offence 
iscommitted in another county,the procefs may 
be returned to any day the court will appoint. 
The ohycCi of the court in ufing its difcrction 
win be to infure the fcrvice of the procefs, and its 
due return by allowing fufBcient time accord- 
ing to circumftances for that pyrpole. It is 
not denied that venire fuctas is a pr^jper pro- 
cefs in cafes not capital, but it is not the tnly 
proctfs that may be iffued. Judge Blackftonc 
who wrote fince Hawkiiisin the paiTage cited, 
declares that a capias is a ufual procefs from 
the king's bench, and may be returnable at the 
ple^ifurc of the court, but that in ftridlnefs 
there ought to be a venire fdtias where it is 
intended to proceed to outlawry. In the Uni- 
ted States under the ftatutes of congrefs, there 
can be no proceeding to outlawry, and there- 
fore the reafon foV awarding a venire in En- 
gland, docs not hold in the United States in 
regard to profecutions in their courts. But Ifct 
the pradlice of the king's bench be as it 
may, it is merely to be ufed as an outline by 
our judges wh«i will guide and direA thcra- 
{<\vt6 hy the ftatutes of the United States, and 
will aCt in conformity to them. When pro- 
ccCi has been £.*rvt*d and the offender brouglit 
into amn to anfwer an indi<5lment already 
found, it is tl.e duty of the court to proceed 
to the trial. Such wilt be Ihewii to be the ma- 
nifcildircdlon of the laws of the Unitetl States. 
Ai to tlje laws of Virginia, it is repeated, iherc 
is no leg Illative a<ft of that ftate which fixes po- 
iitlvciy the time of tryiiig an indii^hncnt for a 
ID ifi demeanor, and if ih;rre were, ir would not 
Lind the federal court. The ii/fie of a trial is 
not tiic trittl but a circumitancc, which as well 
Zb tiie place of trial, is fubject to ihc Liws of 
the Untied Statics. 

But it has been faid inf::pportof this article, 
that in Enjrhnd it is not ul'ual or according to 
the general courfc of proceedings, to try petty 
mifdemeanors at the fame court that the tra- 
▼orfcr pleads. For this is cited 4* Black. 351, 
and it is M) fuld that the pradice of Virginia 
conforrus to the pra<5ii.e in linglnnd in this in- 
ftance. Let this be adutincd, and what does 
it avail. The practice that has been menticin- 
«d a;'j)iies only to />^//j' mifdc^ncanors, and the 
Jaw has always diilinguilhed between petty 
mifileineauors and thoicof a greater malignity. 
The pr.i»5lice does not apply to what are termed 
erimina majcra* Can it be faid that fuch a 
rule of praiiice applies to the cafe of Callender, 
Was he iTidi<5>cd for a petty mifdeiiieinor I no, 
^ fir, he was not. I have long learned to abhor 
the dettitable crime of calumny. A cahimni- 
ator is the grcateil of rciminaU, and Caliender 
has been the greateft of calumniators. AH have 
a^iicd ia reprobating the wickcduc& of his 



calumnlei ; ind euglit the honoftUe judge 
who is now anfwering before yoo to have ap- 
plied the rule of Englifli and Virginia pradlicc 
concerning petty mifdemeanors to fuch a ca£e 
as that of Calleoder ? certainly not. 

To place this matter flill more clear of donbt, 
I wiih the honorable court to turn their atten- 
tion to the conftitution, and to a few claufcs 
of the laws of the United States.^ The fixth 
amendment to the conftitution provides, ** that 
in all criminal profecutions the accufed ihall eu- 
jjoy^the right to a fpeedy and public trial by an 
(partial jury of the ft ate and diiIHA wherein 
\t crime (hall have been committed '' In the 
I fame fpirit of fpeedy jaftice, a claufe in the 
33d. fe(5tion of the Aatute dire^s, that " co- 
pies of the proceft (hall be returned as fpeedily 
as may be into the clerk's office of fuch court, 
together with the recognifances of the witnef- 
fes, for their appearance to teftify in the 
cafe which recognifances the magiilrate he- 
fore whom the examination {hall be, may 
require on pain of impriibnment ; and if 
fuch commitment of the offender or the wit- 
nelFes Ihali be in a diftridt other than that in 
which the ofil-nc« is to be tried, it ihall be the 
duty of the judge of that diftridt ^here the 
delinquent is imprifoned, feafjnably to iflbe, 
and of the marflial of the fame diftri(5l to exe* 
cute a warrant for the removal of the offender 
and the witueiTes, or either of them, as the 
cafe msy be, to the diftri6t in which the trial is 
to be had. And upon all arrefts in criminal 
cafes, bail ihall be admitted, except where the 
puuiihmcnt may be death, &c«" 



With the fame view to a fpeedy trial, the 
7thfcetion vf the ftatute of %i\ March, 17931 
enads, ** that it fhall be lawful for the fevcral 
courts of the United States, from time to timr, 
as occafion may require, to make rules and or- 
ders for their rtfpedHve courts, dirctfking the 
returning of writs and procefics, &c. and o- 
therwifc in a manner not repugnant to the laws 
of the United States to regulate the pradlicc of 
the faid courts refpecflively, as (ball be fit and 
neceflary for the advancement of juftice, and 
efpecially to that end to prevent delays in pro- 
ceedings." Hence it is evident, that in bring- 
ing Caliender to trial at the fame term at which 
he was indi<^ed and at which he pleaded, the 
court obeyed the ii)jun(5)ion of the conftitution, 
and it of)eyed the injuntSlion of the laws of the 
United States. 

In cafes where bail is requiraWc to delay, the 
trial may be ufed to the opprcflion of the accuf- 
ed. It is therefore injoined by the conftitution 
and by the laws, that there (halt be no delay. 
If the honorable judge who ftands accufed of 
trying Caliender too loon, had deferred the tri- 
al to another teriA^ that is to iay fix inoathff» 



169 



and the travcrftt eoutd no! haye gireft Inii]« he 
would have been imprifi)ned fix months without 
a trial. After he was convi^ed^ the fentence 
of nnprilbninent prononnced by the £ime jndge 
was only an impTifonment of about sine 
months. He a6ted therefore not only accord* 
m^ to hvff but with humanity in bringing the 
traverfa* to trial at the fame term at which he 
was kdidled. if the trial had been poftpuned 
to another term^ and Callender in the mean 
time had been imprifoned^ fuch a conduift in 
the court would have given caufe of complaint 
againft the judge, who would then have been 
accuM of poftponing the trial of an innocent 
man» for the purpofe of oppreOion* What in 
fuch a cafe ought the judge to have done ? £x- 
adMy what he did» OBeying the confiitution 
and the laws of the United States* he brought 
the traverlct' to a fpeedy and pubUc trial* 

Tt is, may it pleafe the honorable couft, upon 
thefe grouAds that the reipondent ftands juftiff- 
ed in his conducfl, in relation to the charge con- 
tained in the fixth article of impeachment. 

In the diOributioil oi the articles of impeach' 
ment among the counfel of the rcfpondent he 
afligned to me the jch and 6th, and 1 humbly 
indulge the hope that I'lle defence which h^s 
been made, will be deemed fatisfadlory. But 
before I conclude, I hope 1 may be allowed 
(bortly to advert to fome of the remarks which 
have iaflen fiom the honorable managers in ref> 
peA to this part of the accufiition. 

The honorable managers have attempted to 
Sbcw a difierence between a prefentroent and an 
jndiiSlment, and that until the indi(5lment was 
found, a capias ought not to have been ilTucd, 
even if it were law&l to ifTue it upon an indidi- 
ment. That there is no fuch diftindlion, I ap« 
peal to thofe pailages of the adls of congre& to 
which reference has been already made. I ap- 
peal to the reafon of the thing and to the nature 
of a prcientment. It is a fpecies of indiiSbnent, 
an informal indi^ment, it is aU' accufation of a 
grand jury. There are cafes where it would 
be improper in a court to wait until a prefent- 
incnt ihall be put in the form of an indidlroent. 
CLrcumftances may be fuch, that the offender 
would e(cape if procefs was not iiTued upon the 
prelentrntnt. 

One of the honorable managers charged the 
rcfpondent with precipitancy in awarding the 
capias. If this gentleman had recoIleAcd the 
teftimony, he would not have mide that re- 
mark. U was undeniably proved that the ref- 
pondent enquired of the clerk of the court and 
ot the difh-idl attorney, what was the proper 
procefs. Thefe officers anfwered, that a capias 
was the proper procefs. Upon fuch ftthjc<S^s it 
it ufu^ to esqiure of fuch officcrSf and their 
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It waa in proof, that judge Chafe informed 
the counfel of Callender they might except to 
any opinion given by the court, he would hgik 
their bUl of exceptions and be the firft roan 
to grant a writ of error, this was intended 
to fltew, that the refpondent had no difpofition 
to injure or opprcfs the traverfer. To ohviite 
any inAuenca of this circum^nce favorable to 
the reibondent it was intimated, perhaps aflcrC- 
ed by fome of the managers, that no writ of er- 
ror could be maintained in fuch a cafe of crimi- 
nal profecution, and that judge Chafe well 
knew itf and that the oSer was nude merehr 
for a cloak to his injuftice and oppreffion. This 
idea feemed to be derived from certain opinions 
of Virginia jurifprudence, and it was attempted 
to be proved that in Virginia^ a writ of error 
did not lie in a criminal cafe and had never been 
granted and foftained in that ftate in its courts.. 
Thi4 however can be aind will be readily dif- 
proved. Although one of the witnefles, Mr. 
Hay, did not recoUeA with preciGon whether 
there was any bill of exceptions in the cafes 
concerning the Berkley clerk* which were car- 
ried ftomthe diftriA court into the court of ap- 
peals ; yet another of the witnefles, Mr. Nicho* 
las, the attorney general of Virginia, well re* 
members there was. Until thefe cafes were 
decided, which happened feveral years after the 
trial of Callender, it was the received law of 
that ftate for the court of appeals to hold jurif- 
didtion as a court of errors over criminal prole- 
cutions. In fupport of this dodlrine I refer to the 
cafe of NewaU againft the commonwealth, ad- 
judged in the year 1795. a Waflungton's Re- 
ports 88. It was again It a magiftrate for bribery 
in his office,and the judgment was reverfed with 
coils. Alfo I refer to the cafe of Jones againft 
the commonwealth, adjudged in the year 1 799* 
ift Call's Reports, SSS* This was an indift- 
ment for an aflault, and the judgment was re- 
veried. It is true that fince the trial of Callen* 
der thefe cafes have been overruled, yet as the 
eftablilbed law was different at the time of hris 
trial, the offer of the judge to grant a writ of 
error in the manner which has been proved, 
ought not to be attributed to any unjuft or im- 
proper motives. 

The learned counlel who fpoke HI!, ffatcd 
the practice in Maryland to be, to award a ca- 
pias and to try the traverfer at the firft term at 
which he pleads. This has been fully proved. 
As the refpondent long prefided in the criminal 
court of Maryland,' with honor to himfelf and 
great ufefuineis to his country, it was quite na- 
tural for him to follow the like prance ia Vir- 
ginia. 



It hat been ptjeaedthst the 
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iu<^cd Himfelf towird^ the counfel duriitg the produced by bis wit a confiderible degree ef 

trial of Callender in varioas inftances, whicb it merriment at their eiq>ence, of which no doui^t 

has been argued proceeded from a defire to con- coloiurl John Taylor, who has proved it for the 

vi^ and punifh the traverferi howfoever inno- profecutors, was, from his natural temper, a 

cent. I will obfcrvc with great deference, that if full partaker, 
in the opinion of fome gentlemen the judge did 

not a^ with becoming poiitenefs to the counfel, Mr. PreGdent, it is now a very late hour, 

it is nor a high crime or raifdemeanor, that and I will bring my obfervations to a clofe. — 

may be examined or tried in this honorable The articles relative to Fries andCallender have 

murt. But I truft upon a review of the cir- been fully inveiUgated : there is neither uocer- 

cumftances as the^ have beeh given in evidence, tainty or doubt as to the fa<fls. I flatter rayfclf 

- that this court will be of opinion that the ref- that it has been (hewn that tbofe charges have 

* pondent behaved to the couhfel. with fufilcit^nt not been fapported by the evidence, and thst 
propriety. One of the counfel, Mr. Wirt, offered the impeachment has proceeded from mifintor- 
to the court afyllogifm, to which the honorable mation. If the honorable houfe of reprefenta- 

' judge promptly replied in a technical phrafe of tives had known as much as has been difclofcd 

logic, and this excited in the audience fome di« to this honorable court, they would not have 

verfion. When another of the counfel, Mr, deemed it neccffary to have brought forward 

Nicholas, was fpeaking on the favorite topic of an impeachment. AU mult now be fatisfied 

the right of the jury to confider the conftita- that the information on which the articles arc 

'tionality of the (edition law, he was not inter- grounded, has been derived from miftakea 

rupted by the judge. But Mr. Nicholas has iources both in regard to fa(5l and law. As 

• been proved to have been always civil, always aggregate body cannot be better guarded a- 
refpe<5lful to a court of ju (lice ^confequentiy the gainft mifinformation than an individual : and 
court would be civil to him. A third counfel,, 1 am induced to believe from the known intc- 
Mr. Hay, who was extremely defirous as he grity and virtue of the houfe of reprefentatives, 

-has himfelf testified, to make an oration, not they will hear with fatisfatflion, that the evi- 

only for the purpofe of fatisfying the jury but dcnce which they received was not the fame 

the audience, that a jiury had a right to judge which has been deli\ ij ed before this honorable 

of the conflitutionality of the fcdition law, was court, and that they will take pleafure in tlie 

interrupted by the judge, who denied his pofi- acquittal of the rcfpondent. 
tion. Mr. Iliy had Uated other matters dur- 
ing the trial which appeared to the judge to be You are now about to fet an example in a 

erroneous. He badMUted that a jury in this cafe of impeachment which will have a mod 

cafe of Callender, was the proper tribunal to important influence in our country. It will be 

aflcfa the fine, in which he had been corre<5lcd An exa:nple to the tribunals in the fcveral ftatcs 

by the court ; that one of the jurors, Mr. Baf* who like you poficfs the power of trying iro- 

fctt, was not qualitied to ferve, &c. His zeal in peachments, and who may learn from you by 

the caufe of liberty and the conititution, made what rules the do;5\rine oF impeachment is ta 

hirn pertinacious in fome things which the be regulated : It will be a polar ftar to guide 

judge pronounce i to be errors. It was no won- in profecutions of this kind. You are about 

der then that fuch an advocate was flopped to let an example to the ordinary tribunals oE 

and often interr'ipted by the court. If any juftice in every comer of the United States.— 

thing was done amifs by the judge during the They will know how this high court has done 

trial, it was his defirin» Mr. Hay to proceed in judice between the houle of reprcfentativcs of 

his own way, and promiilng to interrupt hiin the American nation and a Hngle individual* 

no more let him fay what he would : but this and hence they may learn how to do jufticc to 

circumftance plainly evinces that the interrup- the moil weak and friendlefs indiridual, when 

tlons did not arife from corrupt motives. It accufed in their courts by the moft powerful, 

may truly be laid chat judge Chafe in his beha- An upright and independent judiciary is ailim' 

Tior to the counfel, was " all things to all portant in focicty. Let your example be a« 

men." To the logical Mr. Wirt, he was lo- bright in its juJlice as it will beextenfive in iw 

jrical : to thi polite Mr. Nicholas, he was po- influence. If the people ihall find that their 

lite : to the zealous and pertinacious Mr. Hay, confidential fervauts, the houfe of reprefcnta< 

he was warm and determined. If the counfel tives have brought forward an accufation a- 

had condufted themfelves with propriety to- gainft another of their fervants for high crimes 

wards the court, there would have been no in- and mifdemeanors in his exalted office, which 

Cerruptfons ; but when the judge found that after a fair aad patient hearing has not been 

the opinions of the bench were flighted, and fupported by evidence, it will afford them plea- 

that tlie condu(5l of the bar had a tendency to fure to hear of his honorable acquittal, ani 

mifiead and influence the public mind againll a fuch may it pleafe this honorable court will be 

ilatute of congrefs, he endeavored to turn their 1 truH the refult of your deliberations, 
icntiments and rcafoninj into ridicule, and he 
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SiTURDAYj February 231 1 Zo^. 

Mr* Rodney^ ' 

Mr. Prcfident, 

With the permif&on of the learned 
counfel for the rcfpondenti I wifli to 
produce an authority or twO| which I 
conceive material in this cafe, and wi(h 
to aflbrd them an opportunity of at- 
tempting to controvert thigm. One of 
th« counfel (Mr. Lee) lias refered to 
the rules of the fupreme court, where 
it is faid that << that court would con- 
fider the pradice of the king's bench, 
as forming the outline for them." 
And he has deduced this inferences that 
the circuit courts would follow the ex- 
ample of the . fupreme court, and be 
everned by the praAice of the king's 
nch alfo. In order to (hew the 
nradice in England, I will refer to 
paeon's Abridgement, 6 vol. page 656, 
where it is declared that the courts 
will poftpone a trial for two terms, on 
account of thie abfence of witne&es, 
provided there is no caufe of fufpicion 
that a delay was only intended. From 
this cafe I (hall inGft, that judge Chafe 
was bound to continue the trial of Cal- 
lender. There is a cafe in Cowper's 
Report$,^where the perfon accufed 
made an affidavit of the abfence of a 
very material witnefs, who was out of 
the reach of the procefs of the court* 
And the court informed the profecu- 
tor, that unlefs he would confent that 
the depofition of the witnefs (hould be 
taken and read in evidence, that they 
would poftpone the cafe forever. In 
England, courts of common law have 
no power to ifliie commiffions to take 
the depofitions of witnefles, unlefs by 
confent, and therefore lord Mansfield 
declaredi that although the court could 



not oblige the profecutor to confent, 
yet they would poftpone the trial for- 
ever unlefs he did But the ftatutes 
of the United States exprefsly author- 
ife the courts to iflfue commiffions j and 
therefore there is force in the obferva- 
tion of judge Chafe, that Callender's 
witnefles lived in fo difperfed a (itua* 
tion that it was impoffible to procure 
their attendance. In anfwer to the 
obfervations made by the counfel for 
the refpondent, that a judge is not im- \ 
peachable uiilefs indictable, I will refer \ 
to a paflage in the conftitution of Penn- \ 
fylvania : — where, although nearly the 
exprefs words on the fubje£l of im« 
peachment ^re ufed as in the conftitu- 
tion of the United States, yet it alfo 
provides for the removal of any judge, 
upon the addrefs of two thirds of the 
legiflature. And there has been a re- 
cent cafe where a judge was removed, 
for indecen^ and ungentlemanly cpn- 
du£l towards his brother judge. I al- 
lude to the cafe of judge Addifon. 
Mr. Addifon made the fame point 
which has been made in this trial, that 
a judge could not be removed unlefs 
for a violation of law, and that he had 
violated none. But he was ably an- 
ticipated by Mr. Dallas, and was as 
ably replied to by the attorney general 
of Pennfylvania (Mr. M<Kean) on this 
fubjeft, and the fenate did a£lually re- 
move him.^The conftitution of the 
United States declares, << That the 
judges both of the fupxeme and inferi- 
or courts, (hall hold their ofiices dur- 
ing good behaviour." And I mean to 
contend that mifdemeanor and mifbe- ^ 
haviour are convertible terms, and that 
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a judge is liable to impeachment for a 
mifl^ehaviour in office. And furely Gr, 
if a judge mifl)ehaves himfelf in office 
and is removed for it, he has no perfon 
to blame but himfelf. 



• \ 



( 17S } 



Ma. Martin. 



Mr. President^ 
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ID I only appear in defence of 
a friend, with whom I have been in 
habits of intimacy for nearly thirty 
yeafs* I should feel less anxiety on 
the present occasion, though that cir- 
cumstance would be a sufficient in- 
ducement ; but I am, at this time, 
actuated by superior motives. I con- 
sider this cause not only of impor- 
tance to the respondent and his accu- 
sers, but to my fellow citizens in gen- 
eral, (whose eyes are now fixed upon 
us,) and to their posterity, for the 
decision at this time will establish 
a most important precedent as to 
future cases of impeachment. 

In the discussion of this cause, I 
fear I shall occupy a greater portion 
of your time, than I could wish, 
but, as the charges are brought for- 
ward by such high authority as the 
House of Representatives of the Uni- 
ted States, it becomes necessary to 
bestow upon them more attention 
than they would deserve, were they 
from a less respectable source. 

We have been -told by an honour- 
able manager, (Mr, Campbell )*that 
the power of trying impeachments 
was lodged in the Senate with the 
mSst perfect propriety ; .for two 
reasons,— the one, that the person 
impeached would be tried before 
those who had given their approba- 
tion to his appointment to office. 
This certainly was not the reason 
by which the framers of the consti- 
tution were influenced, when they 
gave this power to the Senate. 
Who are the officers liable to im- 
peachment ? The President^ the 
Fice^President^ and all civil officers 
of government. In the election of 
the two first, the Senate have no 
control^ either as to nomination or 
approbation. As to other civil gffi- 
cerS) who hold their appointments 
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during good' behaviour, it is ex* 
tremely probable, that, though they 
were approved by one Senate, yet 
from lapse of time, and the fluctua* 
tions of that body, an officer may 
be impeached before a Senate, not 
one of whom had sanctioned his ap- 
pointment, not one of whom, per- 
haps, had he been nominated after 
their election, would have givea 
him their sanction. 

This, then, could not have been 
one of the reasons for thus placing 
the power over these officers. But 
as a second reason, he assigned, that, 
if any .other inferior tribunal had 
been entrusted with the trial of Im- 
peachments, the member^ might have 
an interest in the conviction of an 
officer, thereby to have him removed » 
in order tot>btain his place*; but, that 
no Senator could have such induce* 
ment. I, Sir, disclaim, I hold in 
cohtempt the idea, that themembens 
of any tribunal^ would betnfluenced 
in their decision by so unworthy, so 
base a motive ; but what is there to 
prevent this Senate, more than anjr 
other court, from being thus influ- 
enced ? Is there any thmg to prevent 
any member of this Senate, or any 
of their friends, from being appoint- 
ed to the bffice of any person removed 
by their oonviction ? 

I speak not from any apprehen* 
sion I have of this honourable court. 
In their integrity I have the great* 
est confidence. I have the greatest 
confidence they will discharge their 
duty. to my honourable client with 
uprightness and impartiality. £ 
have only made these observations^ 
to shew, that the reasons assigned 
by the honourable manager for vest- 
ing the trials of impeachment ia 
the Senate, ar^ fallacious. 

I see two honourable members of 
this court, who were with me in the 
convention, in 1787, who as well as 
myself, perfectly know^ why this 
power was invested in the $enate« 
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It tiras^ because, amon^ all our spec- 
ulative systems^ it was thought this 
power could no where be more prop- 
erly placed 9 or where it would be 
less likely to be abused. ' A senti- 
meuty Sir, in which 1 perfectly con- 
curred ; and I have no doubt » but 
the event of this trial will shew that 
we could not have better disposed of 
that power. 

Let us now, Slr^ examine the 
Constitution^ on the subject of Im- 
peachments, and from thence learn, 
in what cases, and in what only, 
impeachments will lie. To have 
correct sentiments on this subject, 
is of infinite importance. An error 
here, would be like what is called, 
an error in the first concoction, and 
would pervade the whole system* 

By the Constitution, it is decla- 
red , that • * The House of Represen- 
tatives shall havte the sole power of 
impeachment." That section, how- 
ever, doth not declare in what cases 
'the power shall be exercised. This 
is designated in a subsequent part 
of the Constitution, and I shall con- 
tend, that the power of impeach- 
ment is confined to the persons men- 
tioned in the Constitution, namely, 
*' the President, the Vice-President, 
and all other civil officers." 

Will it be pretended, for I have 
lieard such a suggestion, that the 
House of Representatives have a 
right to impeach every citisien indis- 
criminately f For 'what shall they 
impeach them? For any criminal 
act? Is the House of Representa- 
tives, then, to constitute itself into 
a Grand Jury to receive information 
of a criminal nature, against all our 
citizens, and thereby to deprive, them 
of a trial by Jury f This was never 
intended by the Constitution. 

The President, Vice-President, 
and other civil officers, can only be 
impeached. They only in that case 
are deprived of a trial by jury ;— 
they, when they accept tbei^ o£ves^ 



accept them on those terms, and ts 
far as relates to the tenure of their 
offices, relinquish that privilege ; 
they, therefore, cannot complain. 
Here, it appears to me, the framers of 
the Constitution, have so expressed 
themselves as to leave not a single 
doubt on this subject. 

In the first article, section the 
the third, of the Constitution, it is 
declared, that judgnient, in all cases 
of Impeachment, shall not extend 
further than removal from office, 
and disqualification to hold any 
office of Honour, Trust tfr Profit 
under the United States. This 
clearly evinces, that no persons but 
those who hold offices are liable to 
impeachment. They arc to lose 
their offices, and having misbehaved 
themselves in such manner as to lose 
their offices, are with propriety, to 
be rendered ineligible thereafter. 

The next question of importance, 
is, in what cases the House of Re- 
presentatives have a right to impeach 
the President, the Vice-President, 
and the other. civil officers. 

It has been said, that a judge can- 
not be indicted for the same crime, 
for which he may be impeached: 
for, ^ays the honourable manager, 
(Mr. Campbell) it would introduce 
the absurdity, that a person might 
be twice punished for the same crime. 
This honourable court will observe, 
that the two punishments^ which niay 
here be inflicted on impeachment and 
subsequent indictment y amount to no 
more than in England takes place 
on a single prosecution ; for there, 
on a single conviction, a judge may 
be removed from office, and aho 
fined, imprisoned, or otherwise pun- 
nished, according to the nature of 
his offence. But the whole of this 
power the United States have not 
vested in the same body. To the 
Senate they have confined the punish- 
ment of removal from office^ and dis- 

^uaUi&9ation of the person from bold^ 
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ing offices in future ; but can there 
be a single doubt that a person, by 
impeachment, removed from office, 
cannot afterwardls, according to the 
nature of his crime, be punished by 
indictment ? Can gentlemen sup- 
pose a removal from office was in« 
tended to wash away all crimes the 
officer should have committed ? what 
are the crimes for which an officer 
can be impeached ? " Treason, bri- 
bery, and other high crimes and 
misdemeanors.'* 

Suppose a judge removed from 
office, by impeachment, for treason, 
would that wash away his guilt ? 
would he not afterwards be liable to 
be indicted, tried and punished as a 
traitor ? undoubtedly he would, so 
in the case of bribery. Yet, if the 
gentleman's idea is correct, a remo- 
val from office on impeachment, for 
cither of '.hose crimes would free the 
officer from any other punishment. 
Consider the monstrous consequen- 
ces which would result from the 
principle suggested by the mana- 

f;ers, that a judge is only removable 
rom office on account of crimes 
commited by him as a judge, and 
not for those, for which he would 
be punishable as a private individu- 
al ! A judge, then, might break 
open his neighbour's house and steal 
his goods ;— -he might be a com- 
mon receiver of stolen goods ; for 
these crimes, he might be indicted, 
convicted and punished, in a court 
of law ; but yet he could not be re- 
moved from office, because the offence 
was not coTnmitted by him in his 
judicial capacity, and because he 
could not be punished twice for the 
same offence. 

Tlie truth is, the framers of the 
constitution, for manjjr reasons which 
influenced them, did not think pro- 
per to place the officers of government 
In the power of the two branches of 
the Legislature, further than the 

Wuure of their officej|-»-Nor did thej 



choose to permit the tenure of their 
offices^ to depend upon the passions 
or prejudices of jurors.— Tlie very 
clause in the constitution, of itself, 
shews that it was intended, the per- 
sons impeached and removed from 
office, might still be indicted and 
punished tor the same offence, else 
the provision would have been not 
only nugatory, but a reflection on 
the enlightened body who framed 
the constitution ; since no person 
ever could have dreamed that a con- 
viction on impeachment and a remo- 
val from office, in consequence, for 
one offence^ could prevent the same 
person from being indicted and pun- 
ished for another and different of- 
fence. 

I shall now proceed in the en- 
quiry, for what can the President. 
Vice-President, or other civil offi- 
cers, and conseijuently, for what 
can a judge, be impeached ? and 1 
shall contend that it must be for an 
indictable offence. ITie words of 
the Constitution are, that ** they 
shall be liable to Impeachment for 
treason, bribery, or other high 
crimes and misdemeanors 

There can be no doubt but that 
treason and bribery are indictable 
offences. We have only to enquire 
then, what is meant by high crimes 
and Misdemeanors/' What is the 
true meaning of the word ** crime ?** 
It is the breach of some law, which 
renders the person, who violates it, 
liable to punishment. There can be 
no crime committed where no such 
law is violated. The Honorable 

gentleman to whom 1 before alluded, 
as cited the new edition of Jacob's 
Law Dictionary ; let us then look 
Into that authority for the true mean- 
ing of the word ** misdemeanor^* 
He tells us 

•• MlSDENtESKORf on MlSDESTEA* 

jroUR, a crime less than Felony. The^ 

firm mUdenuanour is generally usei 
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in eontradistinction U filony^ and 
comprehends all indicfaole offences^ 
which do not amount to felony^ as 
Perjury^ Libels^ Conspiracies ^ As- 
saults ^ (Sc. see 4 Comin. c. 1 p. 5 

** j4 Crime or misdemeanour^ says 
Blaclstone, is an act committed or 
omitted in violation of a public law, 
either forbidding or commanding if. 
This general dejinition comprehends 
both crimes and misdemeanours ^ 
which properly speaking are mere 
synonymous t erms ; though in common 
uisage^ the word crimes is made use of 
to denote su<;h offences as are of a 
deeper and more atrocious dye ; while 
smaller fault s^ and omissions of less 
consequence , are comprised under the 
gentle name of misdemeanours only, 

•* In making the distinction between 
public wrongs and private, between 
crimes and misdemeanours, and civil 
injuries, the same author observes, 
that public wrongs, or crimes and 
misdemeanours are a breach and viO' 
lation of the public rights and duties, 
due to the whole community, consi- 
dered as a community in its social 
aggregate capacity.^ 4 Coram. 5, 

Thus it appears, crimes and mis- 
demeanors are the violation of a 
law, exposing the person to punish- 
ment ; and are used in contradis- 
tinction to those breaches of law, 
which are mere private injuries, and 
only entitle the injured to a civil 
xemedy. 

Blackstone's Commentaries, 4th 
vol. page 5th, is cited by Jacob, 
and is as there stated. I shall not 
turn to it. Hale, in his pleas of the 
Crown, Volume first, in his Pne- 
fnium, which is not paged, speaking 
of the division of crimes, says, 

*' Temporal crimes, which are of- 
fefLces against the Laws ^ of this 
\Realm, whether the common law 
or acts of Parliament, ate divided 
ixto two general ranks or distributions 



in respect to the punishments that are 
by Law appointed for them, or in 
respect of their nature or degree ; 
and thus they may be divided inte 
capital offences, or offences only cri- 
minal, or rather, and more properly 
into felonies and misdemeanors. And 
the same distribution is to be made 
touching misdemeanors, namely they 
are, such as are so by the common 
law, or such as are specially made 
punishable, as misdemeanors by acts of 
Parliament.^* 

Thus then it appears, that crimes 
and misdemeanors are generally 
used as synonymous expressions, 
except that ** crimes" is a word 
frequently used for higher offences. 
But while I contend that a Judge 
cannot be impeached except for a 
crime or misdemeanor, I also con- 
lend that there are many crimes and 
misdemeanors for which a judge 
ought not to be iinpcached, unless 
immediately relating to his judicial 
conduct. Let us suppose a judge, 
provoked by insolence, should strike 
a person ; This certainly would be 
an indictable, but not an impeach- 
able offenpe. The offence for which 
a judge is liable to impeachment, 
must not only be a crime or misde- 
meanor but a high crioie or misde- 
meanor. The word •* crime'- as 
distinguished from misdemeanor, is 
applied to offences of a more aggra- 
vated nature, the word ** high^** there- 
fore, must certainly equally apply 
to misdemeanors as to crimes. 
Nay, Sir, I am ready to go further, 
and say, there may be instances of 
very high crimes and misdemeanors, 
for which an officer ought not to be 
impeached, and removed from of- 
fice ; the crimes ought to be such as 
relate to his office, or which tend to 
cover the person, who committed 
them, with turpitude and infamy ; 

tsuch as shew there can be no depen- 
dence on that integrity and honor 
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vhicli will secure the performance 
of his olEcial duties. 

But we have been told, and the 
authority o^ the State of Pennsylva- 
'pia has been cited » by one honorable 
manager (Mr. Rodney) in support 
of \}\e position that a judge may be 
impeached y convicted, and removed 
from office, for that, which is not 
indictable ; for that which is not a 
violation of any law. i^ 



mercy of the prevailing party. You 
will place them much in the unhap- 
py situation as were the people of 
jBngland, during the contest between 
the white and red roses, while the 
doctrine of constructive treasons pre* 
vailed. They must be the tools ot 
the victims of the victorious party. 

I speak not. Sir, with a view to 
censure the principles or the conduct 
of any party, which hath prevailed 



What, Sir, can a judge be iin«^in the United, States since ourrevo- 
peached and deprived of office, when lution, but I wish to brin 



he has done nothing which the laws 
of his country prohibited ? Is not 
deprivation of office a punishment ? 
Can there be punishment inflicted 
where there is no crime ? Suppose 
the House of Representatives to im- 
peach, for conduct not criminal ^ the 
Senate to convict, doth that change 
the law ? No, the law can only be 
changed by a bill brought forward 
by one House in a certain manner^ 
assented to by the other, and ap- 
proved by the PrwiJ^n^.-— Impeach- 
ment and conviction cannot change 
the law, and make that punishable 
which was not before criminal. 

It is true, it often happens t 
the good of the community, requires 
that laws should be passed, making 
criminal and cxposmg to punish- 
ment, conduct, which antecedently 
was not punishable; but even in 
those cases, government has no pow 



home to 
your feelings, what may happen at 
a future time. In republican go- 
vernments there ever have been,— 
there ever will be, a conflict of par- 
ties. Must an officer, for instance 
a judge, ever be in favour of the 
ruling party^, whether wrong or 
riffht ? or, looking forward to the 
triumph of the minority, must he, 
however improper their views, act 
with them ? Neither the one conduct 
or the other is to be supposed but 
from a total dereliction of principle. 
Shall then a judge, by honestly per- 
forming his duty, and very possibly 
thereby offending both parties, be 
made the victim of the one or th« 
other or perhaps of ?ach, as thejr 
have power ? No, Sir, I conceive 
that a judge should always consider 
himself safe while he violates no 
law, while he conscientibusly dis- 
charges his duty, 'whomever he may 
displease thereby. 

But an honorable manager (Mr. 
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er to punish ticts antecedently done^J 

it can only punish those acts done | 

/i/V^r the enaction of the law. TheJ Campbell) hath read to us an au- 
constitution has declared, ** no exj thority to prove, that a judge cannot 
post facto law shall be passed." in England be proceeded against by 

Should such a principle be once indictment for violation of his offi- 
admitted or adopted, could the offi- cial duties but only in Parliament, 
cersof government ever know bow to or by impeachment; his authority- 
proceed ?•— Admit that the House of was the new edition of Jacob's law 
Representatives have a right to im- dictionary ; Let me be indulged 



peach, for acts which are not con- 
trary to law and that thereon the 
Senate may convict, and the officer 
be removed, you leave your judges, 
and all your other officers at the 



with reading to this honorable court 
the case from 1*2 Coke, the case of 
Floyd and Barker, to which Jacob 
refers, and it will be found that the 
reasons there assigned however cor-. 
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red tb«y migbt be a^ to Judges in 
England, can have no possible appli- 
cation to the judges of the United 
States ; {[Here Mr. Martin read the 
following part of the third resolution 
in that case; to wit :] 

*• // was resolved that the said 
Barker who was Judge of assise, and 
gave judgement on the verdict upon 
the said fV, P. and the sheriff who 
did execute him according to the said 
judgement, nor the justices of peace 
who did examine the offender, and 
the witnesses for proof of the murder 
iefore the judgement, were not to be 
drawn in question^ in the Star 'Cham^ 
her, for any conspiracy ; nor any 
witness, nor any other person ought to 
be charged with any conspiracy in 
ike Star-chamber, or elsewhere, vjhen 
the party indicted is convicted or 
attaint of murder or felony and al" 
though the offender upon the indict- 
went was acquitted, yet thejudgCy be 
judge of assise, or a justice of peace^ 
or any other judge by commission and 
of record, and sworn to do justice, 
cannot be charged for conspiracy for 
that which he did openly in court as 
judge or justice of peace : and the 
Jaw will not admit any proof against 
this vehement and violent presump- 
tion of law, thot a justice sworn to 
do justice, will do injustice, but if he 
hath conspired before, out of court, 
this is extra-judicial, but due exami- 
nation of causes out of the court, and 
inquiring by testimony, and similar, 
is not any conspiracy, for this he 
ought to do \ but subornation of wit- 
nesses, and false and malicious prose- 
cutors, out of court, to such whom he 
knows will be indictors, to find any 
guilty, dSc, amounts to an unlawful 
conspiracy. 

*' jlnd as a judge shall not be 
drawn in question in the cases afore- 
said, at the suit of the parties, no 
more shall he be charged in the said 
cases before any other judge at the 
suit of the Kin^. 



** jfnd the reason and cause wftj a 
judge, for any thing done by him as 
judge, by the authority which the 
king f concerning his justice J shall 
not be drawn in question before any 
other judge, for any surmise of cor- 
ruption, except before the king him- 
self, is for this ; the king himself 
is de jure to deliver justice to all his 
subjects ; and^ for this, that he him'* 
self cannot do it to all persons, he 
delegates his pmoer to his judges, wha 
have the custody and guard of the 
King*s oath, 

** Jnd forasmuch, as this concerns 
the honor and conscience of the kings, 
there is great reason that the king 
himself sfiall take account of it, and 
no other.^* 

But, even in England it has heea 
solemnly determined, that Judges 
may be proceeded against by indict- 
ment for the violation of the laws in 
tneir official conduct, for which I 
refer this honorable court to Viner's 
abridgment, 14ih vol. pase 679 (Fl 
pi. 3 and in notes, where ne says, 

* 

** j4 justice cannot rase a record, 
nor intbesil it, nor file an indictment 
which is not founa^ 7ior give judg- 
ment of death where the law does not 
give it, but if he doth this it is mis- 
prison and he shall lose his office^ 
and shall make fine for misprison,'* 
In the note ** Brooke, Corone pK 
173 cites 2 R. 3- 9, 10. S. C. and 
P, and that he shall be indict ed, and 
arraigned." 

And to Hawkin's pleas of the 
crown, vol. 1st, chapter 09, F. 6\ 
where that author tells us 

^* 7/ is said, that at common law, 
bribery in a judge, in relation to a 
cause depending before him, was 
looked upon as an offence of so heinotis 
a nature, thatitwcLs sometimes punished 
^ high treason^ before the %^th Ed^ 
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id* and ai this day ii certainly is a 
Very high offence, and punishable, 
not only with the forfeiture of the 
offenders office of justice , but also 
xvith hne and imprisonment^ f^c.** 
Itawkins, 1st vol. cap. 69 (5. « 

Mr. President, the principle I 
have endeavoured to establish, is^ 
that no judge or other officer can, 
under the consiltiition of the United 
States, be removed from office but 
by impeachment and for the vio- 
lation of 50772^ law, which violation 
must be, not simply a crime or mis- 
demeanor, but a high crime or mis- 
demeanor. 

But an honorable manager (Mr, 
Rodney) who has this morning re- 
ferred to some authorities, as to 
other parts of the case, has also con- 
tested the correctness of the afore- 
going principle, and has introduced 
^the constitution of the State of 
^Pennsylvania, by which he hath 
^told us, a judge may by the go* 
^vernor be removed from office, with- 
^ out the commission of any offence, 
^upon the vote of two thirds of the 
two Houses for his removal ; not- 
withstanding that constitution hath 
a similar provision for removal by 
impeachment as hath the constitu- 
tion of the United States.^ To this 
I answer, as we have no such provi^ 
sion in the constitution of the Uni- 
ted States, the reverse is to be in- 
ferred, to wit, that the people of the 
United States, from whom the con- 
stitution emanated,^ did not intend 
their judges should be removed, 
however obnoxious they might be to 
any part^ or to the whole, of the 
legislature, unless they were guilty 
of some high crime or misdemeanor, 
and then only by impeachment. It 
is also well known, that the govern*- 
or of Pennsylvania, hath not consi- 
dered those words in the constitu- 
tion of that State " that he may re- 
move the judges on such anldresSj" 



as being imperative. For in a re- 
cent instance, where he did receive 
such address, instead of admitting 
the construction to be, as was con- 
tended, ** you must'* he determined 
it to be '• I will not,'* and I have 
had the pleasure of seeing that 
judge, sometime since that transac- 
tion, on the bench with his brethren 
dispensing justice. ' I again repeat 
that as the framers of the constitu- 
tion of the United States; did not 
insert in their constitution such 
clause as is inserted in the constitu* 
tion of Pennsylvania, it is the 
strongest proof, that they did not 
mean a judge or other officer, should 
be displaced i>y an address of any 
portion of the legislature, but only 
according to the constitutional pro- 



visions. 



The same gentleman (Mr. Rod* 
ney) has told us, that the tenure by 
which a judge holds his office, js 
good behaviour, therefore that he is 
removable for misbehaviour ; and 
further, that misbehaviour and mia* 
demeanor are synonymous and, co- 
"extensjvel Here I perfectly agree 
with tte honourable gentleman, and 
join issue with him. Misbehaviour 
and misdemeanor are words equally 
extensive and^orrelative ; to misbe- 
have or to misdemean is precisely 
the same ; and, as I have shewn that 
to misdemean, or, in other words to 
be guilty of a misdemeanor, is a vi- 
olation of some law punishable, so 
of course, misbehaviour must be the 
violation of a similar law. 

The same honourable gentleman 
has mentioned the impeachment and 
conviction of Judge Addison, and 
hath told us that he was not im- 
peached for the breach of any law^ 
but only for rude o r impolite^ con- 
duct to his Trother judge ;— *that 
this objection was made with much 
energy on his defence, but that the 
Senate were convinced by the great 
talents and eloquence of Mr, DallaSp 
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and some other Gentleman, ttat the 
objection was groundless, thej 
therefore convicted and remove'd him, 
I have not here the proceedings 
against Judge Addison, and there- 
fore it is possible the Senate of Penn- 
sylvania erected themselves into a 
court of honour to punish what they 
might consider breaches of polite- 
ness ; but doth this honourable 
court sit here to take its precedents 
from the state of Pennsylvania or any 
other state, however respectable ? I 
should rather hope that this honour- 
able court should furnish precedents, 
which might be respected and adop- 
ted by the different states. I would 
also ask, when was that precedent 
established ? was it not at a time 
when there is too much reason to 
believe that the warmth and violence 
of party had more influence ,in it 
than justice ; and, thai the senate of 
Pennsylvania overleaped their con- 
stitutional limits ? but if we are to 
go to Pennsylvania for a precedent, 
why should we not be guided by 
that, which the same state has so 
recently given us in a trial in which 
that gentleman bore so conspicuous 
a part ? a precedent of acquittal ; 
a precedent, which we are perfectly 
willing shou4d be adopted, and 
which we trust will be adopted on 
the present occasion. 



xlid not hear the words, or that they 
did not se^ the acts doiie, the pre- 
sumption is certainly in favor of the 
bositive, and against the negative 
{testimony. But this must be ad- 
mitted with considerable restrictions. 

If, immediately after a transac- 
tion, there is a full and clear memo- 
y of the words spoken, or the acts 
one, there is great reason to credit 
he testimony ; but even in that case, 
f there are a n u mber of persons equal- 

respectable, having equal opportu- 
kity to hear and see, and who were 
attentive to what took place, and 
liione of them heard or saw, what is 
testified by a single witness, there 
would be great reason to suspect the 
Affirmative witness to be mistaken ; 
nore so if the transactions had hap- 
>ened for some years antecedent to 
he examination. ^ 
* But, as to Heathy we do not con- 
tradict him merely by negative tes- 
mony ; we contradict him by a series 
of positive facts which my tionoura- 
hle colleague (Mr. Key) hasdetailed, 
proved by characters, whose veraci- 
iy cannot be doubted^ which positive 
facts incontestibly shew that what 
he swore never could have taken 
place : And, here again, permit roe, 
oir, to make a further observation ; 
that, where a person is charged cri- 
minally for words he is supposed to 



My observations thus far have h^e uttered, those words ought to 
bepn principally with a view to e^^ Jot proved with'' precision. Every 
i;>Alish the true construction of our v. witness on this occasion, who have 
constitution, as relates to the doc-^ 'been examined as to expressions used 
trine of impeachment. I, now,'* • by my honourable client, either on 
Mr. President, will proceed to the the one or other charge, which are 



particular case before this honoura- 
ble court, and in the first place I 
agree with the honourable managers, 
that there is a manifest difference 

(even between the credibility.of wit- 
tiesses, and the credibility of testi- 
mony,' for I admit, if witness- 
es are equally credible and some 
Bwear that words were uttered, or 
4iet5 were done ; and others that they 



held as exceptionable, declares he 
cannot pretend to recollect the ex- 
press words uttered by the judge, 
but only to state what at this dis- 
tance of time, he can consider the 
amount of what was said. Nay, 
Messrs. Lewis and Dallas declare 
further, that they cannot pretend to 
say with accuracy, what part of the 
conversation, of which they give tcs- 
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timony» took place on tte first or 
the second day, or in what order. 
Such kind of testimony, therefore, 
ought to be received with great cau- 
tion, and not to be considered as 
conclusive. On this subject I will 
trouble this honourable court with a 
passage from M*NaIly's treatise on 
evidence, page 518. 

** 7/ is no evidence in a criminal 
case^ that the defendent said so and 
so, or in other words to the like ef* 
fecty because the court must know the 
very words to judge of their force 
and ejfecif^ Hawk. ca. 4(5. 

** jind the reason of this rule is, 
that of words spoken, their can be no 
tenor^ that is transcript, for there is 
no original to compare them with, as 
there is of words written : and 
though there have been attempts to 
plead a tenor of words spoken, it has 
never been allowed. And therefore 
if a plaintiff de flares for words spo^ 
ien a bariance^ in the omission or addi' 
tion of a wordy is not material^ and it 
is sufficient, if so many of the words 
be proved and found as are i?i them^ 
selves actionable. 12. Vin.abr. 68. 
pi. 46- 

** So in Hussey v. Cooke, Easter, 
18. Jac. 1. in the Star-chamber. 
The court held, that if a witness de^ 
pose that a defendant did persuade 
juror tor appear and do him rea 
able favour, or words to the iike/wect, 
this is no sufficient proof ^fi cnmtnals, 
because the court must k?im) the very 
words to judge oj^ their force and 
effect. Hob, 294. Fort. 200. 1 Hale 
p. 6. Ill Rel. 14. 

" Hale, Coke, and Forter, fully 
justify the principle of this rule. For- 
ter says, as to mere words supposed to 
be treasonable, they differ xvidely 
from voritings in point of rial malign 
nity, and proper evidence. They are 
nl'wizys liable to great misconstruction 
from the ignorance or inattention of 



the hearers, and too ofteii from a 
motive truly criminal. Jlnd there^ 
fore I choose to adhere to the ru-e 
which hath been laid down on more 
occasions than one since the revolution, 
that loose words to any act or design 
are not overt-acts of treason. Fort. 
200. 

** Keyling saySy I see no difference 
between words reduced into writing 
and words spoken, Forter answers, 
the difference appeareth to me to be ' 
very great, and iieth here. Sedi' 
tious vjritings are permanent things, 
and if published, they scatter the poi* 
son far and wide. They are acts of 
deliberation capable of satisfactory 
proof, and not ordinarily liable to 
misconstruction ; at least they are 
submitted to the judgment of the' 
court, naked and undisguised as they 
come out of the author*s hands. 
fVords are transient and fleeting as 
the windy the poison they scatter is at 
the worst confined to the narrow cir-* 
cle of a few hearers : they are fre* 
quently the effect of sudden transport^ 
easily misunderstood and often mis* 
repeated. Keyling 13. Fort. 200. 

** The suppression of a word or 
syllable may change the sense ; so the 
change of an emphasis. So words 
spoken in exclamation, conveying by 
so^»d and gesture surprise and ab* 
"^rrencCi may be represented in evi* 
dence as spoken blasphemously or sedi'* 
tiously.** 

Sir, Michael Foster, a judge 
whose worth has seldom been equal- 
led, perhaps never surpassed, and 
who has so correctly observed that 
a popular judge, that is, one who in 
his decisions seeks after popularity, 
was one of the most contemptible 
beings in the world, is deferred to 
as an authority. 

This principle equally- applies, 
where a person is charged criminatl' •• 
on account 6f w^rds spoken^ whcth^'"* 
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the ofFeoee is supposed to be trea- 
son, or only misdemeanor ; the case 
referred to in Uobart^ page 994, is an 
authority in point ;-— it is true, this 
case was determined in ibeStar ckam^ 
ber, but being determined in favor of 
the person accused^ it becomes an 
higher authority— Star chamber ca- 
ses are only complained of on ac- 
count of their oppression. 

I will now, Mr. President » pro- 
ceed to consider the conduct of my 
honourable client on the trial of 
Fries, and to examine the law upon 
that case, and of course to investigate 
the rights of judges, in criminal ca- 
fes, as well as the rights of attor- 
nies. I do not mean to go minutely 
into the testitnony, which has been 
given in' that case : but, taking it 
up on that given by Messrs. Lewis 
and Dallas, to examine whether the 
court is to controul the counsel, or 
to be mere cyphers, destitute of au- 
thority to restrain and keep within 
bounds the lawyers when acting im- 
properly. The whole of the prac- 
tice, of which I have heard, during 
.this trial, as being usual in the 
courts of Pennsylvania and Virginia, 
hath been to me^ at lecut, as novel, as 
the conduct of Judge Chase appears 
to have been to the honourable ma- 
N nagers. . /, Sir, have always con- 
sidered it the provgice of the court 
in the course of a trial, in all cases, 
whether civil or criminal, to declare 
what is the law. This right is ad- 
mitted in civil cases, but, it seems, 
is denied in criminal. Ar^d there- 
fore, it is contended, that in crimi- 
nal cases, counsel have a right to 
address the jury upon the law, and 
to urge them to determine the law 
in contradiction to the decision of 
the court. How doth the jury ac- 
quire \\it power of deciding the law 
)in any case? Because, upon the ge- 
eneral issue^ having a right to give 



a general verdict, which involve! 
both law and fact, the jury incident 
taiiy have the power to decide the 
law. But this doth not authorize 
them to give a verdict contrary to 
law. When a case comes before a 
jury, the court informs them what 
IS the law if they believe the facts 
given in evidence ; if they do believe 
the facts, they are bound in duty to 
decide according to the law thus 
explained to them by the court, 
llie decision ought Xo be the same as 
if the facts had been found by the 
jury in a special verdict, and the law 
left to the court. The jury, lad- 
rait, have the power to decide the 
law contrary to the direction of the 
court, but I deny that they have a 
right to do it. No person will deny 
that it is much niore proper for the 
court to decide the law than that it 
should depend upon jurors, who in 

feneral are ignorant of the law. 
n civil cases, a jury sometimes give 
a verdict contrary to the direction 
of the court, but the court correct 
this abuse of power, by interposing 
and granting a new trial, thereby 
correcting the evils which would 
result from such abuse. 

Let us then examine this question 
as to criminal cases. Is it not as 
important to society, that there 
should be uniform and fixed princi- 
ples for the decision in criminal as 
in civil cases ? Would it not be 
highly improper that one man should 
be convicted for a crime, and anoth- 
er who had committed the same, be 
acquitted, merely from the passions, 
prejudices or ignorance of jurors, 
influenced thereby to divide the law 
differently in the different cases, 
though perfectly similar in criminal- 
ity ? no person can doubt on this 
subject. 

Where then is the difFerence be- 
tween civil and criminal cases? It 
is not that the jury have a greai(r 
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yighf to decide Ae law in the last 
than in the /r>5/ ; but, that having 
the power to give a general verdict, 
which incidentally involves the law, 
they may give a verdict contrary to 
law, and contrary to the direction 
of the court ; and the courts of jus- 
tice, pot having in criminal cases, 
•through tenderness, enforced the 
remedy of a new trial, the abuse of 
power, thus practised in some cases 
by juries, have been uncorrected. 
No person can doubt, but that ju- 
ries in criminal as well as in civil 
cases ought to give their verdict ac- 
cording to law, and, when ever they 
do not, they are answerable to their 
consciences and to their God, how- 
ever they may be exempt from hu- 
man punishment. 

The right of the court to decide 
the law is the same in criminal as 
in civil cases. If there is a denjur- 
rer to an indictment, the court de- 
cides without the intervention of a 
jury. If there is a demurrer to evi- 
dence, the court decides the law— so 
if a special verdict is found, which 
may de found in a criminal, as well 
as in a civil suit. 

The power of the jury, as I , have 
before said, to decide against law, 
doth not give them the right, any 
more than the porotr of a person to 
knock down a man weaker than him- 
self gives him the right so to do. 
A nd if juries in any case, knowingly 
give a verdict contrary to the law, 
instead of acting impartially^ which 
is' the duty of ^ jury, they act with 
criminal partiality - 

So great is the difference of senti- 
ment "between the honorable mana- 
gers,and some of the witnessess, who 
nave been examined in this trial, 
and myself, upon the right of juries 
to decide the law in criminal cases, 
that in confirmation of my own sen- 
timents, and to convince this honor- 
able court X do not wi^h to impose up- 



on them ; I hope I shall be indulged 
in reading to them a very respectable 
authority upon this subject. It will 
be found in Co. Lit. 155, as follows : 

*' The most usual trial of matters of 
facty is by twelve such men ; /or, ad 
quastionem facti non respondent judi- 
ces ; and matters in, law the judges 
ought to decide and discuss ; /or, ad, 
quastionem juris non respondent jui^a^ 
tores.'* Upon this is the following 
note : 

** This decantatum, as Lord Chief 
Justice Vaughan calls it on account 
of its frequency in the books^ about 
the respective provinces of judge and 
jury^ hathy since Lord Code's tjme^ be"* 
come the subject of very heated con* 
trover sy especially on prosecutions for 
State libels ; some aiming to render 
juries wholly dependent on the judge 
for matters of law^ and others con* 
tending for nearly a complete and 
unqualijted independence *'' 

*' In respect to my own ideas on 
this sujecty says Mr. Hargrove, they 
are at present to this effect. 

** On the one hand, as the Jury 
may as often as they thinl fit, find a 
general verdict, 1 th'erefore think ii 
'unquestionable, that they so far may 
decide upon the law as well as fact^ 
such a verdict necessarily involving 
both. In this I have the authority 
of Littleton himself, who writes, that 
if the inquest will take upon them the 
knowledg e of the law upon the matter, 
they may give their verdict generally : 

" But on the other hand I think it 
seems cleqTf that questions of Icno 
generally and more properly belong to 
the judges ; and that, exclusively of 
the fitness of having the law ex-* • 
pounded by those who are trained to 
the knowledge of it by long study and 
practice, this appears from various 
considerations. 

*• 1st. If the parties litigating ^^ 
agtis in thfhr facts^ the cauu cati 
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fitoef go to a jury^ but is fried on a 
demurrer ; it being a rule, and I Ae- 
lieve without exception, that issues in 
law are ever determined by thejudg" 
es, and only issues of fact are tried 
By a Jury. 

** 2d» Even when an issue in 

fact is joined^ and comes before a jury 

for trials either party, by detnurring 

to evidence, which includes an admis-^ 

sion of the fact to which the evidence 

applies^ may so far draw the cause 

from the cognizance of the jury, for 

in that case the law is resented for 

the decision of the court from whicjt 

the issue of the fact comes, and the 

jury is either discharged or at the ut" 

. most, only ascertains the damages • 

* * 3d. The jury is supposed to be 
sa inadequate to finding out the law, 
that it is incumbent upon the judge 
who presides at the trial, to inform 
them what the law is ; and, as a 
check to the judge in the discharge of 
this duty, either party may, under the 
statute of fFestminster, the ^. C. 31, 
make his exception in writing to the 
judges direction, and inforce its being 
made a part of the record, so as af^ 
terwards to found error upon it. 

4th. The jury is ever at liberty to 

give a special verdict, the nature of 

nohich is to find the fact at large, and 

leazfe the conclusion of law to the 

judges of the court from which the 

tissue comes. Formerly indeed it was 

doubted, whether in certain cases in 

which the issue was of a very limited 

and restrained kind, the jury was not 

bound to find a general verdict. 

But the contrary was settled in 

Dowmans case, 9". Coke, 11. b. and 

the rule now holds both in criminal 

jdnd civil cases without exception. 

' 5th. fVhilst attaints, which still 

subsist in law were in use, it was haz^ 

kirdous in a jury to find a- general 

^verdict where the case was doubtful, 

and they were apprized of it by the 

judges s because if they mistook the law. 



they were in* dagger of an attaint, 

iSth. ' If the jury Jmd the faitt 
specially, and add their conclusion as 
to the law, it is not binding on judg' 
es, but they have a right to controul 
the verdict, and declare the law at 
they conceive it to be. 

7th* The courts have long exer* 
cised the power of ^granting new tri- 
als in civil cases where the jury Jind 
against that, which the judge trying 
the cause, or the court at large, holds 
to be larao ; or where the jury Jind a 
general verdict, and the court con* 
ceives tliat on account of difficulty of 
law there ought to have bten a spe- 
cial one. Though too in criminal and 
penal cases, the judges do not claim 
such a discretion against persons 
acquitted, the reason I presuvie is in 
respect of the rule that nemo bis puni- 
tur aut vexatur pro eodem dilecto, or 
the hardship which -would arise from 
allowing a person to be put twice in 
jeopardy for one offence, and if this 
be so, it only shews that on that ac- 
count, an exception is made to a gene- 
ral mle. Upon the whole, as mj 
mind is cfffected with this interesting 
subject, the result is, that the imme- 
diate and direct right of deciding up- 
on questions of law, is entrusted o the 
judges ; that in a Jury ii is only inci- 
dental ; that in the exercise of ihis in- 
cidental right the latter are not only 
placed under thi superintendence of 
tJiie former, but are in some degtn 
controllable by them ; and therefore^ 
that in all points of la,w, arising 
on a trial, juries ought to shew the 
most respectful deference to the advice 
and recommendation of judges, h 
favor of this concltision, the conduct 
of juries bears ample testimony ; for 
to their honor it should be remembetcd, 
that the examples of their resisting tk 
advice of a judge, in points of law, 
are rare, except where they havebee^t 
provoked into such an opposition bj 
hhe grossness of his 9wn misconduct^ 
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«r betrofed into an unjust suspicion of impeacfansept, a,nd advocated, k% \ 
his integrity by the misrepresentations understand, by the honourable Ma- 
and ill practices of others* In civil nagers, appear to me to have a direct 
CMses, particularly where the title to tendency to break down every barrier 
teal property is in question, juries al' between the province of the court 
most universally^ Jind a special verdict and the jury, giving every thing to 
as often as the judge recommends their the latter and nothing to the for-^ 
£0 do'ng ; and, though in crim-nal mer, at)d so far from placing them 
cases special verdicts are not frequent, or the counsel under the direction 
it is not from any averseness to them and contcoul of the cqurt, prohibit 
in juries, but from the nature of the court from restraining either the 
criminal causes, which generally de- jury or the counsel, under the dan- 
pend more upon the evidence of facts ger of impeachment. I differ with 
than any dijfficulty of law» l^or is th^m. If in any case the law Is 
it any small merit in this arrange* known to be settled by a unifonnity 
ment, that in consequence of it, every of decisions, a court of justice de^ 
person accused of a civil crime, is en-' grades itself if it permits counsel to 
abled by Jhe general plea of not take up their time in arguing against 
guitty, to have the benefit of a trial, it ; If the question is not considered 
in which the judge and jury are a as fully settled, counsel certainly 
check upon each other ; and that this ought to be heard, but it is to the 
benefit may be always enjoy ed^ except court they ought to address them* 
in such small offences as are left to selves. In England the£rst lawyers 
the summary jurisdiction of a justice who have evef existed, have not 
of the peace, which exception, from the thought themselves degraded by ar* 
necessity of the times, is continually guing the law in crifninal as well 
increasing^ but which however cannot as in civil cases, before the court. 
be too cautiously extended io new ob- If counsel should attempt to impose 
jects. Thus considered, the distinc* on the jury what is not law, is the 
tion between the office of judge and court to sit tamely by,and suffer them 
jury seems to claim our utmost respect, to proceed ? Such has not been the 
May this wise distribution of power practice in the courts which 1 have 
between the two, long continue to attended. Where the law is known 
flourish^ unspoiled either by the proud to be settled, or where, upon appli-* 
encroachments of ill designing judges, cation to the court, a determination 
or the wild presumption of licentious is given, the counsel must go before 
juries." the jury upon the fact, and endea- 

vour to distinguish his case, and 
In this prayer 1 most cordially shew that it doth not come within 
joiir, and with the learned comraen- the law as established ; or should 
tator, hope that this wise distribution counsel attempt to state any thing 
of pqwetr may long continue to flou- to the jury, whfch appears designed 
rish unimpaired either by the proud to controvert the law as declared, 
encroachments of ill -designing th^ are immediately stopped by the 
judges,' or the wild presumption of court, and to persist would be con- 
licentious' jurors. Such as I have si dered highly indecorous, nor would 
bere stated, I consider the principles the court permit it to be done. In 
of the English law, and to these Maryland the lawyers do not claim 
principles 1 cheerfully subscribe. as a constitutional right, to mislea4 

' But the principles adopted on tins and deceive the judges, much lei^ 
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%> mirfead and deceive the jurors, 
Iree from any controul of the court. 

But it has been said that Juries 
are most proper to decide the law in 
criminal cases, thereby to prevent 
a criminal from being borne down 
and oppressed by the weight of the 
prosecuting power. What case can 
arise in the country, to which this 
argument can apply? In England, 
before the revolution, while judges 
were dependant on the crown, if also 
wicked and corrupt, there might, 
where government was interested, be 
some such cases. But is our situa- 
tion to be compared to that of Eng- 
land, at that time? If so, it was not 
worth while for us to have taken up- 
on ourselves the risques of the late 
revolution to have changed our gov- 
ernment. 

Is there any thing to induce judg- 
es to oppress any individual even 
though offensive to government, 
while they are independent} Any 
danger of that kind is to be appre- 
hended from judges who are depen^ 
dent. 

And hence flowed the great con- 
stitutional provision, which secures 
the independence of the* iu\lges, 
which secures them from bemg re- 
moved or punished while they dis- 
charge their duty. 

W'hat probability is there that a 
judge would do injustice to any 
person with a view to pleafie any 
party, when he could have but very 
little prospect of reward ^ and would 
be sure that thouf^h he did hisdutv 
he could not be removed from office 
or exposed to injury ? 

I wish this honourable court to 
reflect on the nature of man. In a 
government like ours, there will al- 
ways be majorities and minorities. 
M^inorities will often be powerful, 
and frequently in due time become 
majorities: If a judge should do an 
jcj pleasing tq the majority, he 



must know It may render him hate- 
ful to the minority^ who in course 
of events, may get the power in their 
hands. If he endeavours to ingrati- 
ate himself with the minority, he 
exposes himself to the; displeasure of 
the ruling majority. // is the dutv 
of a judge to enforce the iaws^^ tvhite 
they existy however unpopular those 
laws may be to any portion of the 
community. If he enforces such 
laws, he will gain the approbation 
of one party, but he will as certain- 
ly be disapproved by the other. 
Would you then wish that your 
judges should be exposed to be re- 
moved from office because, by the 
most honest conduct, they had dis- 
pleased one party or the other, and 
leave them at the mercy of those who 
should from time to time, hold the 
power of government in their own 
hands ? No, it is the sacred indepen^ 
dence of the judiciary, and that 
alone ^ which can be the best security 
that the judges shall not act with 
oppression. 

But let me ask further, are juries 
more free from undue influence 
than Judges ? Have they greater 
inducements to do what is right? 
They do not possess the elevated 
situation .of the judges, they feel not 
tiie same responsibility ; whatever 
may b5 the impropriety of their con- 
duct, it would probably be scarcely 
heard of out of their own neighbour- 
hood, not long even there. They 
are liable to all the political prejudi- 
ces of men devoted to the different 
parties which may exist ;-^They arc 
generally men totally ignorant of 
the law, nay, I shall prove when I 
come to speak of Basset's case, that 
though the managers' contend the 
jury should decide the law, yet ig- 
! norance of the law is by thefn coji- 
isidered the first recommendation of, 
jnay, a necessary requisition for « 
■juror? 



Ik 



( 1«7 ) 



Can it then, be wise to reduce a 

judge to ihe humiliating situation 
of having the law decided by such a 
body, exposed to be led into error by 
the ingenuity of counsel ? Can it be 
the wish to trust their property, 
their lives, all that is most dear to 
them, even as to legal quest iotis^ to 
the wild ideas of jurors, liable to all 
the frailties of human nature, in 
preference to the sound discretion of 
judges well skilled in the law, and 
holding a high and responsible sta- 
tion ? 

Having laid down these general 
principles as to the relative rights and 
duties of the court, the bar, and the 
jury, I shall proceed with my honor- 
able client to the State of Pennsyl- 
vania. 

It was known that John Fries, 
charged with treason, had, on a for- 
mer trial, been found guilty, and that 
a new trial had been granted upon a 
suggestion, which I hope will not 
become a precedent— will never be a 
rule for decisions. When I say this, 
I mean not to detract from the mer- 
it of that highly respectable charac- 
ter whopresIded,and who granted the 
new trial . H is cond uct flowed , I am 
convinced, from his humanity ; his 
was the error of the heart, not of the 
head. It was an honest nay an 
amiable error. My.honoraWe client 
knew, when he arrived at Philadel- 
phia, that the trial ofFries \fras to 
take place that term. He has been 
acknowledged by the honorable 
managers, to be a gentleman of the 
highest legal talents. In this they 
have only done him justice ; and 
have been as prodigal of ' their 
praise as his wannest friends could 
have wished. It would have given me 
^^reat pleasure if they had been as 
just in expressing their sense of his 
integrity. He had been in the 
practice of the law for forty years. 
and also a )udge for a number of 
j«ar6j and fSir about six years I be- 



lieve, presided in the criminal couvt 
of Baltnnore county, where, during 
that time, there were more criminal 
trials probably than in any other 
court in America. I believe I speak 
moderately, when I say that I have 
attended on behalf of the State, at 
least five thousand criminal trials 
in that court. Jb'rom those circum- 
stances it is to be presumed that he 
was not deficient in knowle;dge of 
what related to criminal proceeaings, 
but would he have acted the part of 
an upright judge, if he had not en- 
deavoured to make himself master of 
the law of treason, when a case of 
that nature was about to come before 
him ; particularly the law of trea- 
son as it related to levying war 
against the United States, or in ad- 
hering to those who levied war 
against them, which is the only 
kmd of treason that our constitu- 
tion acknowledges; although I have 
heard I must own, of treason against 
principles of the constitution, and 
treason against the sovereignty of the 
people, words well enough suited to 
a popular harangue, or a news-pa- 
per essay, but not for a court of 
justice. 

When judge Chase arrived at 
Philadelphia, he had the advantage 
of perusing the notes of judge Peters 
and the district attorney, relating to 
the former trial ; he thereby be(:ame 
well acquainted with all the points 
at that time made hy the counsel for 
Fries ; and Mr. Lewis has sworn, that 
all the points, which were intended 
to have been made before Judge 
Chase, had been made at the former 
trial • Why then should the court 
either wish, or be obliged to hear 
counsel again on the law ? In two 
previous cases the law had been set- 
tled. Judge Patterson, a gentle- 
men of the first abilities, mild and 
amiable, whom no person will charge 
with being of a vindictive oppressive 
disposition^ and who certainly bas 
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wore saavlty of manners than my 
honorable client^ had, after a most 
patient and full hearing, where emi- 
nent counsel attended, decided the law 
as was decided by the respondent. 
Judge Iredell, whose encomium has 
beeii most justly given us by the 
managers, a gentleman of great legal 
talents, than whom no worthier man 
has left this for a better world ; and 
who, while living, honored me with 
his friendship, after having heard 
Messrs. Lewis and Dallas, and after 
full and patient investigation, gave, 
in the case of Fries himself, a simi- 
lar decision ; in both which opin- 
ions Judge Peters perfectly coincided. 
Under these circumstances. Judge 
Chase, who had no doubt of the 
propriety of those decisions, to pre- 
vent waste of time when there was 
so much business to transact, and to 
facilitate the business, thought it 
best to inform the counsel on each 
side, that the court considered the 
law to be settled, and in what man- 
ner. For which purpose they deliv- 
ered to the clerk three copies of their 
opinion, one for the counsel on each 
side, the third to be given to the 
jury, when they left the bar. On 
this subject, Mr. Lewis, in his testi- 
mony, said it was to be given to the 
jury when the counsel for the Uni- 
ted States had opened, or after he 
had closed the pleadings, but he be- 
lieved the last. Mr. Rawle is clear 
that it was to be given to them, 
when the case was finished, to take 
out with them. 

No gentlemen on behalf of the 
impeachment has denied the correct- 
ness of this opinion. But the crim- 
inality of the judge, is, we are told, 
not in the opinion itself, but in the 
manner and the time in which it was 
given. 

Was there any thing improper 
that the opinion should be reduced 
to writing ? why are opinions giv- 



en ? surely to regulate the conduct 
of' those to whom given ; for this 
purpose they ought to be perfectly 
understood, and in no degree subject 
to impeachment ; delivering the 
opinion in writings greatly faciU tales 
these objects, if therefore it was pro* 
per to give an opinion, it was meri' 
torious to reduce it to writing, and. 
Judge Chase, in so doing, most cer- 
tainly acted with the strictest propri- 
ety. And, unless a court of justice is 
bound to sit and hear counsel on 
points of law, where they themselves 
have no doubts, before they give 
their opinion, my honorable client 
could not be incor,rect in delivering 
it at the time when it was delivered. 
If the opinion was proper ^ how, 1 

fray, could any injury be done to 
Vies by its being delivered ? The 
honorable managers say, it was in- 
tended to influence the jury. In 
the first place, this assertion is not 
supported by the evidence. When 
tlie paper was thrown on the clerk's 
table, not one word was said of its 
contents ; nor did the court declare 
any opinion on Fries case. They only 
determined the indictment correct in 
point of form, and not liable to be 
quashed. They deteraiincd that the 
overt acts stated were overt acts of 
treason, if Fries had committed 
them, but whether Fries had com- 
mitted those acts remained for the 
jury to determine upon the evidence; 
As to that part of the case the court 
gave no opinion. But the honora- 
ble managers have told us that Judge 
Chase must have known what were 
the facts in the case, because they 
*had been disclosed in the former tri- 
al. And I pray you Sir, if he had 
that knowledge, could it alter the lavs 
in the case, or render the declaration 
of what the law wa§, more improper ? 
But, as a new uial was granted, the 
judge could not know what addi- 
tional evidence might be brought 
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fecward to mry the case from its 
former appearance. 
^ Nor rf/rf. Sir, the judge's conduct, 
either improperly iniiuence* nof was 
it iniended so to influence, tlie jury. 
No copy of the opinion would have 
beea taken but for the conduct of 
Mr. JLewis, and no testimony has 
been offered to shew tht* least proba- 
bility, that one single jury-man 
ever saw the copy, or -knew one 
word of its contents. Nay, Sir, it 
is proved^, that Judge Chase took 
Mn£ontmon pains to prevent any of 
the jurors from being prejudiced 
against Fries ; for, although a great 
number of criminals indicted for 
sedition, submitted to the court be- 
fore Fries was put upon his trial, the 
/'Judge would not permit one single 
\v*iiness^ who was summoned against 
C Fries, to be examined on the sub- 
L missions, least the jury, by an exam* 
C i nation, which would have been, as 
C to Fries, ex parte, might take up pre- 
^judices against him. This, Mr. 
^President, was an act of the judge 
^ that carries with it the most convin- 
/- cing prooF, that he bad no wish to op* 
^ press Fries, or to prevent him from 
f having an impartial trial : and fpray 
^ that this circumstance may be deeply 
( impressed on the tnind of every mem» 
( ier of this honourable court* 

But if the opinion had l^een pub- 
licly read and known, how could it 
have injured Fries ? he was to have 
an impartial trial. What is the 
meaning of these expressions ? It is 
a trial according to law and fact, in 
which, if he is proved innocent, he 
shall be acquitted ; if guilty, convic- 
ted.^ If then the opinion was agree- 
able to law, it could not prevent, it 
could not interfere with his having 
an impartial trial. If in any case a 
person is acquittal, when the facts 
are clearly proved, and the law is 
against him, it must be because he 
has had ^j^artial^ not at^ impartial 
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I again ask. Sir, ooght the cmirt^ 
who were perfectly satisfied with 
respect to the law, and who con* 
sidered it settled by previous deci-^ 
sions, in which they perfectly con- 
curred, to have wasted perhaps seve- 
ral days of the public time before 
they gave their opinion, in listening 
to Messrs. Lewis and Dallas, exer« 
ting all the powers 'of eloquence and 
of sophistry, to mislead their iudg- 
raent ? Nor did even Judge Chase 
give his opinion, without the full 
consideration of the arguments of 
each of these gentlemen, in ihc very 
case of Fries. On his arrival, it is 
adfjnitted by the .managers, that he 
became perfectly acquainted with 

the proceedings in the former tria'^ 
as to the legal questions which bad 
occurred, from the notes of judge 
Peters and of the district attorney • 
and this honourable court have bad 
an opportunity of witnessing with 
what precision that gentleman takes 
down the substance of proceedings 
on a trial. Judge Chase had aa 
opportunity of examining and con« 
sidering the arguments used by 
Messrs. Lewis and Dallas, at the 
former trial, on the different legal 
questions then brought forward ; 
the authorities produced, and the 
applicability of those authorities. 
He there saw every thing that the 
great lesal knowledge and high tal« 
ents of those gentlemen, indulged to 
the utmost extent, and heard with 
the greatest patience^ had produced 
in favour of Fries. And he had the 
opportunity of calmly and delibe- 
rately considering the whole of these 
arguments and authorities in his 
chamber. And having done this, 
where would be the propriety of 
spending' day after day in listening 
to the same arguments orally repeat^ 
ed in court, which he had read in 
his closet, the merit of which he 
had there coolly discussed, aud de^* 
liberatdy decided ? w 
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Bat the managers say that this 
9ught to have been done. That, 
though the court had no doubt of 
the law; and, although it is not 
contended but that the opinion giv- 
en is correct, yet it was the duty of 
the court t6 have patiently listened 
to the coun.-jel, and sufFered' them to 
exert all their eloquence, their inge- 
nuity and sophifitry, to pervert their 
judgment, and lead them into error, 
to prevail over their understanding, 
and obtain from 'them an erroneous 
opinion. Andyetinthesamebreath, 
we are told by one of the honorable 
managers, (Mr. Campbell) that if a 
juiige gives an erroneous opinion, 
the presumption is thai he doth it 
from corrupt and criminal motives; 
and that on impeachment, it is ne- 
cessary that he should prove the up- 
rightness and integrity of his inten- 
tions. 

Thus, then, they insist, that if a 
judge, intelligent, sensible, well 
acquainted with the law, doth not 
indulge counsel in their attempt to 
lead him into error, he is to be im- 
peached for it. And, if the judge 
should listen to counsel against his 
well formed opinion, and by their 
ingeiiiity be led to give up his bet- 
ter judgment, and pronounce an er- 
roneous opinioit, he is to be im- 
peached for that also ! 

Nay, it is expressly said, that the 
more completely the law is consider- 
ed to be settled, the more absolutely 
necessary it is that the criminal's 
counsel should be permitted to argue 
the law to the court, and to contend, 
against the law so settled. Thus, 
then, I suppose, if a person is tried 
for an assauh and battery, the pris- 
oners counsel muibt be indulged by 
the court, and that under pain of 
impeachment, in spending as much 
time as they please, in endeavouring 
to convince the court, that to come 
up behind an innocent inoffensive 
man, and fracture his scull with ft 



bludgeon, doth not amount, to aa 
assault and battery. ;*— K)r, if a person 
is tried for a burglary, his counsel 
must also, under the same penalty, 
be indulged in the endeavour to con- 
vince the court, that to break into a 
-dwelling-house in the night time, 
and steal therefrom, is not the of- 
fence of burglary. 

But the honourable managers do 
not stop even here. They say, that 
even had Jud^e Chase indulged the 
counsel of Fries with all the length 
of time they might think proper,, in 
an endeavour to pervert the jud^r- 
ment of the court, and their endea- 
vour had proved unsuccessful, the 
court was further under pain of im- 
peachment, after they -had correctly 
declared tlie law to the jury, to suf- 
fer the counsel to take up as much 
more time as they pleased, in endea- 
vouring to mislead the jury, by itn* 
pudentTy and insolently, m the face 
of the court, attempting to imprest 
them with the idea that the court, 
though acting under a solnnn oath, 
and tiaving no interest to mislead 
them, had given an erroneous opin* 
ion ; and, to induce them to re- 
ceive the law from the counsel them- 
selves, acting tiot under similar ob- 
ligations, but whose fame and who^^e 
fortunes might be materially benefit- 
ed by deceiving the jury— from 
counsel whose every interest might 
be to pervert justice. 

All which indulgence, the court, it 
seems, is also equally bound to give 
to the counsel in endeavouring to 
mislead the jury, and pervert justice 
in the cases I have before mentioned 
of assault and battery, or burglary, 
or, in reality, of any other offence, 
however incontestible the principles 
of law in such cases may be. Such 
arc the constitutional rights, which 
criminals and their counsel, we arc 
told, possess ; the constitutional right, 
if possible, to impose upon the court ; 
and, if they fail there, tbfe constitu- 
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tional nglit to impose upon tbe jury ; 
in other words, tbe constitutional 
right to /^rv^r^ justice ! 

Nay, we are told the more mani- ' 
fest the guilt, the more indisputably 
criminal the offender is, the more 
necessary that he should enjoy these 
constitutional rights ; and so it would 
be, if tbe constitution intended, as 
seems to be the idea of the manftgers, 
that guilt should go unpunished ; 
since such offenders can have no 
chance to escape, unless justice be* 
perverted, through the ingenuity .of 
counsel operating upon the igno« 
ranee, the passions or the prejudices 
of judges, or jurors. 

The managers have, consistent 
Kith tbe above idea, which they 
seem to have adopted, exclaimed, 
" what good could counsel do to 
Fries, after the court had decided the 
law ? as to the facts there were no 
dispute. Under such circumstances, 
to assign counsel tQ him^ was mock- 
ery, was insult.*' 

In reply, I will admit, that Fries 
case was such, that counsel could 
iK)t render him much service, but 
ibis was not tbe fault of the court, 
it was the fault of the case itself, 
it was because the law was clearly 
against bim, and because the evi- 
dence indisputably proved, that he 
had committed acts, which brought 
him within the lax^. 

In such cases, what is the duty of 
tbe counsel » whether assigned by 
the court, or employed by the prison- 
er ? it is to advise the prisoner to 
plead guilty, and throw himself upon 
the mercy of his country, instead of 
taking up the time of tbe court, and 
creating expence by a jury trial ; but 
such advice, however agreeable tq 
the constitution of our country, 
would not, I admit, agree very well 
with the constitution of a lawyer, as 
thereby be might occasionally lose 
large lees extorted from a criminal, 

(^ QA tb^ Tfti« ho^ tha( Vb^ ^U% 



quence and chicanery of bis lawyer 
might procure his acquittal, contra- 
ry to law, and contrary to evidence ! «. 

But counsel may be of service to a 
criminal however guilty he may be, 
and has duties which be may cor- 
rectly perform ; the counsel may 
with propriety avail themselves of 
any defect in the indictment or other 
proceedings; they may taKe care 
that the pannel of jurors are legally 
and impartially returned ; they may 
direct the prisoner as to his challen-* 
ges to jurors; they may take care 
that no incompetent witnesses are 
sworn, and that no improper testi- ' 
mony is given ; they may in any 
questions of law, not considered 
settled, be heard, aud have the ques- 
tions decided ; in fine, they may 
take care that the prisoner has a 
fair trial \ but when all this has' 
been done, if agreeably to law, and\ 
clear undoubted evidence, tbe prison^ | 
is guilty, it is theduty of the counsel i 
to submit his client*s*case to the bo*/ 
nest decision of the jury, withoutv 
any attempt to mislead them ; A 
and this, whether the counsel are ] 
appointed by the court or employed | 
by tbe criminal. I'jius lawyers in/ 
Maryland are in tbe habit of con* \ 
ducting themselves in such cases, | 
and thus ought lawyers, who respect* 
themselves^ and have a regard for / 
their own characters, to conduct / 
themselves in all places* 

I have heard so much, Mr. Presi« 
dent, in this case, about the con^ti^ 
tutional rights of criminals to havo 
counsel; and that the counsel should 
argue to the jury upon the true con- 
struction of the law, against the di-* 
rectionofthe court; and, that the 
jury have the right to decide the law 
without regard to such direction ; and 
finding also, that this article of im-« 
peachment, as well as tbe argumenta 
in support of it, ai>pear to be groun* 
ded on these principles, that 1 have 

N 
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had m{<!-read tlie elghtb amended 

arucle of ihe caiistitutiun, but on 
tunilag to It, I find that the con- 
siitutioci secures to the criminal / 
the assistance of counsel, to t>ee/ 
that bis trial is fairly and cor*| 
rectly conducted, but has not givenV 
to the person charged with an of- 
fence, or to his counsel, if he is 
guilty, ^ny constitutional rights, 
for the purpose of his evading pun- 
ishment by the imposition of coun- 
sel, eiiher on the court or the jury. 
Whatever may have been ihe prac'- 
tice^ 1 have ever considered it con- 
trary to the duty of counsel, either 
in civil or criminal cases, tq exert 
their abiiities in attempting to pro- 
cure a decision, which they are con- 
scious is unjust. ' The duty of a 
lawyer is most certainly, in every 
case, to exert himself in procuring 
justice to be done to his client, bpt 
not to support him in injustice. 

Having made these observations 
on the relative duties of the court and 
t^ounsel, let me advert a moment to 
the cbndiict of Mr. Lewis, as ap- 
pears from his own testimony, 
when my honourable client deliver- 
ed at the clerk's table, the copy of 
the opinion designed for the defen- 
dant's counsel, having taken it in his 
}iand"-« without opening it— without 
reading one word*-»Mr Lewis con- 
temptuously threw it from him, 
publicly declaring, that **he would 
never contaminate his hand by recei- 
ving into it a prejud'cated opinion ^^ 
in any cause where he was concern- 
ed , from any judge whatever, \yha l. 
insolence! Would to Cod, no law* 
yer may ever contaminate his hand 
I in a more disgraceful manner, than 
bv receiving therein a sensible, cor- 
rect, legal opinion^ in a cause about 
%o be tried , at whatever time it may 
{ he delivered to him ! 

He also informs us,.that he decla- 
red to the court, that he never had,, 
nor.ever would so f»r degrade Um^ 
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self as a lawyer, a« to argue a ques- 
tion of law, in a criminal case, bdure 
the court.— What arrogance ! bir, 
the most eminent, the most respec- 
table lawyers both in Luglaud and 
America, have been in ihp coni>unt 
habit, not poly of arguing quesiioiis 
of law in criminal cases before i be 
court, but in modestly submiiiing 
to their decisions, without ever 
considering it as lessening their 
consequence. 1 have long been ai 
a loss, bir, for the eamiiy the Siaie^ 
of Pennsylvania has shewn for ii$ 
bar, and the desire of its citizens lo^ 
f[et rid of their lawyers ; but if Mich 
IS the manner, in which the lawyers ^ 
conduct themselves to their couriv- 
if they, when they are employed m^ 
a cause, claim the coustuutioaal 
righl, uncontrolled by the com,,^ 
instead of furthering justice, to per- 
vert it ; I wonder no longer uhy\ 
the citizens of that suie ^ish to be 
freed from them. And will readiljr \ 
join in the sentiment, •* thesoouef 
the better." I will go further,anl\ 
^ay, if their courts iuibmii *.o ^^^^^ 
conduct, and think themselvfi 
bound to be the passivf witnessei 
of such perversion of justice, ii il 
not much matter how soon they 
also get rid of their courts, for tbef 
inijsht as well be without theui. 

The principles, which have bee« 
advocated in support of this article, 
are subversive of the whole order 
of things ; instead of lawyers beiiig 
the officers of the court, subject lo 
their control, and amenable fur the 
, propriety of their conduct ; ilic 
judges must be the menial, degraded 
instruments of the lawyers, and 
iniist suit their conduct, not to pro- 
priety and justice, but to ihe plea- 
sure of any haughty overbearing 
lawyer, possessing abilities and po- 
pularity, and that too under tb« 
hazard of being impeached and turn- 
ed out of office, if his principle* 

shoyld. on any OQcaaiaaj rtt^ ^ 
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redtivi^, or, in tbe langvage of the 
lestiiuony^ if be shuuld ** take the 
itud/' 

And here, Mr. President, I hope 
I shall be indulged with some in- 
quiry as to thjB ** prejudicated opin- 
ion ;" tvh^'h Mr. Lewis seems to 
think )ias such a contaminating, 
poUuiing tendency to the hand of a 
lawyer, and of which he was fio ap- 
prehensive, that he would not retain 
It for a momei!t. I confess, I feel 
myself here at a loss to know exact- 
ly IK hat the witness meant by a 
** brejudicated opMori* on the law. 
I snouid suppose that the expression, 
if it can in any instance be correctly 
applied, must mean the same as to 
prejudge the law ; which, if u*ed 
to signify any thing improper, must 
be confined to the case where a per- 
son forms an erroneous opinion of the 
law, without i)sing all due means to 
acquire correct information. 

lo prejudge any case, I consid- 
er as meaning, that a person with- 
out competent knowled^ of facts, 
hath formed an opinion imurious to 
the merits^of the case. If the terra, 
prejudication, is used in this sense, 
there is no pretence that my honora- 
ble client gave ?Lprejudicated oi^mion 
ivL the case of r ries ; for it is not 
alledged that the opinion given, was 
not strictly legal and correct. Nei- 
ther Mr. Lewis nor Mr. Dallas 
have ever attempted to hazard their 
characters by suggesting the contra- 
ry, nor have the honorable managers 
.taken that groutid ; they do not 
contest* its propriety. Should they 
in their rep^, r shall cheerfully rest 
that question upon the well known 
}ega1 abilities of Judges Iredell, 
Paterson, my honorable client, the 
associate judges, who concurred with 
them, and the legal knowledge of 
this honorable court. 

But if by a prejudicated opinion, 
is meant, that the judge, from his 
xtreai l^al Jwowledge, mA ' 



acquaintance with the law, 'as 
tive to the doctrine of treason, par- 
ticularly levying war against the 
United States, had formed a clear 
decided opinion that the facts stated 
in the indictment against Fries, if 

f roved, as laid, amounted to treason, 
will readily allow that I have no 
doubt my honorable client had thu$ 
.prejudicated the law, not only before 
Fries was brought to trial, but before 
he had committed the treason for 
which he was tried. But if this 
manner of prejudicating law, is 
thought improper, nay, criminal^ 
in a judge, a prejudication, which 
is nothing more than an eminent 
and correct knowledge of the law^ 
why I pray are gentlemen of great 
talents, and high legal attainments, 
sought for in your appointments of 
judges ? how. Sir are they to free 
themselves from this obnoxious pre» 
judication of the law, and acquire 
the contended fitness for the trial of 
a cause, but by forgetting all that 
legal, knowledge, which had been a 
principal inducement to theit ap* 
pointment } If I understand the 
gentlemen, to gratify their ideas, 
we ought to have judges, who, when 
they take their seats on the bench to. 
preside at the trial of a criminal^ 
should not have one single legal < 
idea relative to the offence about to 
be tried, but should have their 
minds exactly in that state, in 
which, some ingenious metaphysi- 
cians tell us, tne human soul is, 
when first united t6 the body, like a 
pure unsullied sheet of white paper^ 
ready to receive any impressions, 
which may be made upon it. 

Well, be it so, and let us consider 
the trial of Fries as if it had been 
conducted on that principle. The 
judges, with their minds like this 
white sheet of paper, were to sit 
still, and suffer the counsel to scrawl 
thereon whatever characters thejr 
f leasedi^-'f-^ blot Itnd to U^m U4 



r 



( m ) 



MniiX they were perfectly satisfied. 
After this ceremony, the judges,- 
examining the impressions thus 
made upon the antecedent dear 
sheet, were from these, and these 
9nly, to form their opinion of tlie 
law, . And this opinion, having 
been thus formed from nothing but 
what occurred during the trial, and 
afttr the jury were sworn, would 
not be called a prejudicated opinion, 
and therefore I presume would be 

Eerfectly satisfactory to the honora- 
le managers. So far we should 
have done very well as it related to 
the trial of Fries. But next day 
smother criminal is to be tried for a 
similar offence ; Messrs. Lewis and 
Dallas are not his defenders. Get- 
man has selected Mr. Tilghman for 
his counsel. How, I pray you, are 
the judges to be qualified to preside 
with propriety in this trial ? yester- 
day they gave a solemn determina- 
tion in Fries case upon the. same 
question of law which now must 
9ome forward in the case of Getman, 
Mr. Tilghman was not then beard. 
The opinion, then given, is, as to 
^r. Tilghman and his client, as 
much a prejudicated opinion, an 
opinion a^ contaminating to the 
hand of a lawyer to receive,, and as 
Kighly criminal for a court to give, 
as was the opinion given by my hon- 
orable client, Whit can he done ? 
the minds of the judges are no lon^ 
ger a pure unsullied sheet of paper. 
xesterday, in the trial of Fries, they 
had been scrawled upon and sullied 
by Lewis and Dallas ; the impressions 
^till remain. I, Sir, can think of no 
remedy in this difficulty, except that 
the judges should be supplied with 
% reasonable quantity of India rub^ 
her^ or 9omething which shall answer 
in its place,- witn which they might 
wipe off and erase every impression 
which had been made the day before 
\y^ Lewis jmd Dallas, during the 

\(^ p/ Fri^, Ai^d tbu<i 9r\Qt vm% ^ 



take their seats en the bench, for 
the trial of Getraan, with minds 
again like ' clean sheets of white pa- 
per, ready to be again scrawled over, 
again to be. blotted and blurred, at 
the pleasure of Mr. Tilghman, and 
from these scrawls, blots and blurrs, 
and from these alone ^ to take their 
impressions as to the law, and form 
their decision as to Getman*s case, 
without regarding, or even remans 
Bering the decision they had given 
the day before. And in this man- 
ner to proceed in every case tbai 
might come before them successive- 
ly in their judicial capacity ! 

If, Sir, judges are to be censured 
for possessing legal talents, for be- 
ing correctly acquainted with the 
law in criminal cases, and for not 
suffering themselves to be insulted, 
and the public time washed, by being 
obliged to hear arguments of counsel 
upon questions which have beea re- 
peatedly decided, and on which they 
have no doubt ; I pray you let not 
our courts of justice be disgraced, 
nor gentlemen of legal talents and 
abilities be degraded by placing 
them on the bench under such 
humiliating circumstances I but 
let us go to the corn-fields, lo 
the tobacco plantations, and there 
take our judges from the plough, 
and the hoe. We shall there find 
men enough possessed of what^ieems 
to be thought, the first requisite of 
a judge, a tot^l ignorance of the 
law ! That degradation, which no 
gentleman of merit and abilities 
could endure, they will not feel. 

In reply to an observation made 
by vc\j very respectable colleague . 
who opened our defence, and which 
I have endeavored to enforce, '* that, - 
if the opinion given by the court was . 
correct. Fries could receive no injury 
thereby, though Messrs. Lewis and 
Dallas had not been suffered to argue 
against that opinion, because the 
ppiiiioA QU^I^t^ notwithstanding]^ t». 
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liare b^en the same. ' One of the 
honorable managers hath said, that 
had Judge Chase sentenced Fries to 
death without the verdict of a jury ; 
had he decided the fact as well as 
the law ; and he sajs he jnight 
have done the one with as much 
ropriety as the other, it might, 
ave been urged in the 'same man- 
ner in tlefence of the j udge, * * that it 
was of no consequence to Fries, for 
the fact being clearly against him, 
had he been tried by a jury, the jury 
must have found him guilty, and 
then the judge must have done what 
he did, sentence him to death." 
' This argument is totally fallaci- 
ous. By the constitution and the 
laws of the United States, the crimi- 
nal has a right to demand that the 
facts shall be decided by a jury. 
This .the court cannot refuse if the 
criminal requires it. Was a judge 
to refuse the criminal the trial of 
the fact by a j ury , he would violate a 
well known legal and constitutional 
ri^^ht of the criminal. But as the 
criminal has a right that the jury 
shoud determine questions of fact, 
so do the principles of jurispru- 
cl^^e equally declare it to be the 
jii:hi of the court to decide questions 
c^ law ; and the constitution in no 
pan, contravenes this right ; it no 
where says that the "fudges must be 
ignorant of the law, and take their 
impressions from the counsel of the 
criminal, or that it is the right of 
counsel to be heard where the court 
has no doubt of the law, or to argue 
to the jury that the law is contrary 
to the direction of the court, or that 
t"he jury should have a right to de- 
cide the law contrary to ^ch direc- 
tion. Hence, therefore, there is this 
great distinction between the two 
cases ; in the first the cx)urt only 
exercise their own rights, infringing 
no Hght of the criminal ; while in 
the last, the court would act in di- 
rect violation of his well known 



legal and Gonatitutional rightii*. 
But though the criminal has the 
constitutional right to have all facts 
decided by a jury, he may wave this 
right, in which case the court may 
pass sentence without the interven- 
tion of a jury, as where the crimi- 
nal demurs to the indictment, and 
rests upon his demurrer, or where 
he pleads guilty, in which cases, the 
court, without the intervention of a 
jury, proceed to;pass sentence accbrd-* 
ing to law, and the nature of the 
o^ence. 

In the opening of our defence, it 
has also been urj^ed, that if there 
was any impropriety in the conduct 
of the court, respecting the trial of 
Fries, on the first day, it was amply 
compensated for by the conduct 6{ 
the court on the second day, in. 
having called in the written opinions, 
and the copies which . had been 
taken, and giving the counsel liberty 
to proceed in such manner as they 
should think proper. 

In answer to this the honorable 
managers have replied, that it was 
then too late. The mischief, th^t 
had been done the first day, was 
irretrievable ; the sin, that day 
committed, was inexpiable : Nay. 
one of the managers has told us; 
that the excuse is as absurd,, as 
would be the excuse of a person, 
who, having thrown a firebrand 
into combustibles, and set the whole . 
neighbourhood in a blaze, should 
attempt to excuse himself by saying 
** he had again got into his posses- 
sion, and extinguished the brand, 
with which he had enkindled the fire, 
although the conflagration was still 
extending, and consuming every 
thing before it ;" — a most happy 
simile. 

But let us examine wherein was 
the mischief so irretrievable— the 
sin, so inexpiiible ? neither more 
nor less, than in this, that, as the > 
written opinien only contained the 
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impressions on tlie min^s of th^ 

judges, the destruciloa of that writ- 
ten opiniot\ would not prevent the 
same impressions remaining on their 
minds; and thor>e impressions would 
be as difficult to remove, afier the 
opinions were called in, as before. 
ris all very true ; but how came 
the judges to have on their minds 
those irapressionp. Not from hav- 
ing committed them to paper, but 
from their correct knowledge of the 
law. And how were those impres-« 
sions to be removed ? certainly by 
no ipeans, unless that correct know- 
ledge of the law could also be re- 
moved. To accomplisl^ which, I 
Lnow of no m^ans that could be 
used, unless the judges could have 
been supplied with a quantity of our 
fndia rubber^ or with a few barrels 
of the waters of Lethe, with the one 
to rub out and efface from their 
minds all their legal knowledge, or 
by copious draughts of the other, to 
wash it away. But, Sir, / have not 
made, nor shall / make any use of the 
proceedinjgs of the second day as an 
excuse for any impropriety of the 
court on the first ; I only consider 
them as incontestible proofs, that 
the court had no other object in 
viei^, on either of those days, than 
conscientiously to discharge their 
duty, by ^ivmg Fries a fair and 
impartial trial, that if he was guilty 
he, might be punished— -if innocent, 
acquitted. I deny that the court 
was guilty on the first day, of any 
impropriety ; I rake higher ground, 
and have contended, and do contend, 
that the conduct of the court on the 
£rst day, was correct and proper, 
and during the whole trial I find 



this» the eonrt has afforded thcr 
strongest proof of their solicitndo 
that Fries should have ^ytrj^ l^^al 
and constitutional benefit of counsel 
at his trial .« ' 

Reflect, also, that at the time wbea 
Mr, Lewis thus coniemptuously 
dashed from his pure hand the fo»- 
taminating opinion, be had not read 
a single word, nor received the least 
intimation of its contents, nor did 
he know its contents until long 
after ; and yet he instantly formed 
the determination not to appear for 
Fries, and to advise their client npt to 
accept the assignment of any otheif 
counsel, should the court offer it. 
Whence this conduct ? how did he 
know the opinion was not favour- 
able to bis client ? his conscience 
told him it was not. His own 

freat legal knowledge confirmed to 
im the truth. He well knew the 
law ; he was acquainted with tbe 
correct decisions which bad been 
before given. He well knew the 
great legal knowledge of the judge, 
who on this occasion presided ; he 
was certain my honorable client could 
not but concur with his brethren. 
He acknowledges they had no hope 
to change the opinion of the court, 
and that they had not the vanity to 
suppose the jury would, undec their 
influence, decide the law contrary to 
what the court should direct ; there- 
fore that they bad no hopes of the 
acquittal of their client by the jury 
on the trial, whatever services they 
were permitted to render hitn ; and 
therefore, as the only chance, which 
they had to save his forfeit life,'tbejr 
assumed that lineof condact, which 
has been disclosed in tbe evidence. 



nothing improper in their conduct, /When Mr.Lewis, in giving his tes^ 
except their almost humiliatingly timony, mentioned ** Judge Peters 
soliciting t^e counsel of Fries to do /asked us on the next day whether if the 
their duty, instead of committing .Court had got into a sci^pe the first 
them to gaol for the impropriety ofyday, the counsel would not let thf 
their conduct, which the court^anirtget out ofjt." "No/'said Mr* 
ought to have done; but even in ^LewiSi'^weworedelernLiued not told 
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^ them get out of it, as the only means to 

save our client's. life," and in the con- 
/' c'usion of his testimony, he repeated 

that they were^ actuated in their con- 
^ dact, from considering it the only 

chance they had to save the life of their 
^ client, and not from any other motive^ 

And Mr. Dtdlas also observed in his 
f tfcstimony, that when the court, on the 

s'cond day pressed them to continue 
, t'aeir services as council of Fries they 

refused, determined not to depart from 
_, the policy they had adopted, and to 

V. ithdraw, as the most probable means 
, 01 benefiting their client. 

I shall conclude what relates to this 



which I am ready to ackftowiedge, af- 
ter having satisfactorily proved that at 
Philadelphia he had not shewn in any 
manner whatever a spirit of persecu- 
tion and injustice, but had aeted with 
uprightness and integrity j and that his 
greatest fault, on that occasion, wasv 
fiiat he did not commit the counsel of 
Fries to the public gaol for their inso- 
lent, their arrogant, their cpptemptu* 
ous behaviour to the courj : ,and I flat- 
ter myself that I shall be able to shew 
that my honorable client acted with the 
same uprightness and integrity in the 
case of Callender as I have shewn he 
acted in the case^of Fries. 



f.iticle by observing, that the f!9y^diict The second article goes on to charge 
c f Fries's <;ounsel to the <;ourt,^ on t^ ia^t Judge Chase with over-ruling the objer 



_t' vgi, was such as nothing can excuse. 
Ji can only be palliated by the reflection 
that for "his crimes he was liable to suf- 
fvT death. Feelings of humanity and 
compassion, independent of interest, 
might ekcitc in their bosoms an earnest 
anxiety to save his life, this may serve 
to mitigate* censure ; but even thoss? 
feelings, hoWever amiable, ought not 
to be gratified at the expense of nation- 
al justice ncir by an endeavor to stamp 
wpon judges of uprightness and integri- 
ty the dishoTiorahle charge of partiality 
and oppression. I fear. Sir, I have 
b^jtvk tedious on this article ; but it will 
be considered, tliat, whatever may be 
my o\vn-«entiments of the futility of any 
p:irt of these charges, i cannot deter- 
mine how far this honorable court 
R*Aay correspond with me in sentiment. 
Nor can I do othermse than treat, as 
of consequence, any charge brought 
fr>rw^ard by the honorable house of re- 
r esentatives, or not consider it as be** 
incf of importance. 
2 . 1 will now, Mr. President, proceed 
to those articles which arise out of the 
trial in Virginia ; and I find it stated 
ia the begmning of the second article^ 
tliat my honorable client went there 



tion of John Basset, who wished to be 
excused from serving on the jury in 
the trial of Callender, and causing him 
to be sworn, and to serve on the said 
jury, by whose verdict Callender was 
convicted. 

This article requires a discussion o^ 
the law relating to challenges of jurors 
—-and whether Mr. Basset was legal- 
ly sworn on that jury. — And here a- 
gain as well as in the case of Fries, I 
meet with the most perffect novelties, 
for except in those trials I never heard 
of jurors, when called to be sworn, ex- 
amined on oath whether they had 
formed ;-— or formed or delivered, or 
whether they had formed and deliver* 
ed, an opinion on the subject about to 
be tried. — And here also let me ob- 
serve that thjsre is no just grounds for 
the charge that judge Chase from part> 
alit>' administered the oath differently in 
Callender^s case from the manner m 
>"hich he adnoinistered it to the jurors 
in the case of Fries, for Mn Kaw^c^ 
referring to his notes taken at the time, ^$c:?>/^ 
hatlitoki usthat,in the case of Fries, 
one or two of the first jurors were only 
asked v^lfether he had formed aa opi- 
nion ; after which the question'^ w a* 
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promptedbythesame shameful spirit of put, whether he had formed or deli- 
persccutio» andinjusticci the uuth of vered au opiuion- .but ulumatelv thii 
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question asked was, tvhether they had 
formed ctnd delivered an opinion, 
which question was put to tlie gi*eater 
part of the jurors ; so that the interro- 
gatory ultimately fixed upon in the case 
of Fries is the same which was put to 
all the jurors, who were interrogated 
in the case of Caltender. 

I have, Mr. President been in the 
practice of the law for thirty years.— 
Before the revolution 1 attended, two 
or three yejfrs, the two counties on the 
Eastern 'Shore of Virginia — Sussex 
county in Delaware— 4uid Somerset 
and Worcester in Maryland, since the 
revolution I have constantly attended 
the genersi courts on. the Western 
and Eastern Shx)res of Maryland, and 
the civil and criminal courts of Balti« 
more county«*<-^and for about six years 
leveral other counties -in Maryland*-— * 
In the whole course ofmy practice, \ 
^ave never known a single case either 
civil Or criminal, in which the jurors 
liave been, when called to the book, de* 
xnanded to answer upon oath either of 
the aforesaid questions which the de- 
fendants counsel requested tobe put to 
them. 

If eidier party choose to challenged 
Juror for favor, on account of declara* 
tions made by thp juror, the only 
•ground for It is that he has used ex- 
pressions shewing his determination 
to decide for one party or the otI)er 
without regard to trudi and justice. 
In which case the parQr makes his ob^ 
jectioa to the particular juror, specify- 
ing the expressions uttered by theju« 
rdr indicative of such improper deter- 
mination, and produces witnesses to 
t^ablish his objection; for the juror 
cannot be examined on oath to sub- 
stantiate the c1iarge-*^<Lnd, unless by 
mutual consent, die objectdon made 
must be decided, not by the court, but 
by Triers^ And the only matter to 
be decided is whether the juror has 
made any declaration, of a design to 
give a verdict one way oy the other, 
whether right or wrong, "for if the ju- 



ror made the declai^tions from his 
knowledge of the facts in the case, this 
would be no cause of ch^dlenge, nor 
any objection to his being sworn on the 
j uty • And as the j uror himself against 
whom such objection is made cannot 
be examined on oath, it follows of course 
he cannot be challenged for having 
fortned an opinion, but only for 
having delivered it, as third per* 
sons cannot know of an opinion being 
formed but by its having been deliver- 
ed. And as I have observed already, 
even the delivery of an opinion is no 
cause of challenge, if it appears tahave 
been founded upon the jurors know- 
ledge of facts, and not from partiality 
-^inconsequence of this principle of 
law, it can be no objection agabst a ju- 
ror being sworn, even thoughj he 
should havtt» the most perfect kno«'« 
ledge of every fact relative to the issue, 
to try which he is about to be swora; 
->— on the contrary, the principle reason 
assigned why trials ought to be byjur 
rors from the vicinage is tlie presuBip- 
tion that they will be best acqusunted 
with the facta which will be put in is- 
sue for their decisi<m. 

Suppose a person, summoned as a 
juror to try ah indictttient for assault 
and battery or any other offence, had 
«een the offence committed and per- 
fectly knew the offender, it would be 
no cause of challenge against the juror, 
nor could lie for that reason be reject* 
ed at &e trial— on the contrary the law 
considers him the better qualified to 
serve in that case as a juror in conse- 
quence of that knowledge. If in the 
instance I have put, such juryman had 
declared thait the criminal had com- 
mitted an assault and battery, and that 
lie Was determined to find him guiky, 
this declaration being founded on the 
knowledge of tlie juror as to die trutli 
of the case would be no ground for 
chaIlenge-r<4D support a challenge, the 
juror must shew an intention to act 
partia% through favor or maEce. It 
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is therefore no objection to a person 
sending as a juror because he is also a 
witness* ^ 

And so far is it from l)eiag the c^ 
thata juxym^n's knowledge of the law, 
or his having declared his (pinion of 
the lakr ansing in the case to be tried> 
should be a cause of challenge, that^ if 
two or more persons are indicted in the 
3arae indictment for the same offence, 
and one is tried and convicted, a jury- 
man, who served on that trial may be 
sworn on the subsequent trial of the 
other person joined in the indictmenl:, 
and cannot be challenged, although as 
to the law arising in die case he had 
not. only declared his opinion, but even 
declared it on oath in the former trhdU 
So also, is the case of a judge, whether 
he is to decide the law only, as in jury 
trials, or the law and fact both, •as here 
in the case of impeachments ;*— his 
knowledge of the facts in die cause is 
no objection to his acting as a judge, 
and he may be called on to give testimo- 
ny, and yet give his decision in hisj u- 
dicial capacity.— -In support of these 
principles in addition to the. authori- 
ties adduced by. my very respectable ' 
colleague (Mr. Key) I* will trouble 
this honorable court with Brookes 
abridgement Tide, Challenge pL 90, 
whei^ hesays, it is a cause of challenge 
tothefavor if die juror has declared 
that should he be en^panelled he would 
^ive a verdict for the plaintifil 

This authority shews that a i/i^cibra- 
tiorty as I have contended, must have 
been made: buti a^allnowalso shew, 
(hot as I have before stated, the decla- 
ration must be made from motives of 
partialit}^ that is, from favor or ill-will, 
to the one or the other party. — For 
this purpose I will read id Hawkins, 
chap. 43 sec. 28, " It hath been allowed 
a good cause of diaUenge on the part of 
the prisooer, that the juror hath declar- 
ed his opinion before-hand, that the 
1>aity is^ilty, cxr will be hanged, or the 
ille* Yet it hath been adjudged, tliat. 



if it shall appear the juror made sucfit 
declaration from his knowledge of the 
cause, and not out of any iU-rvill to the * 
part}^ it is no cause of challenge."— , 
This doctrine is as old as the sevenths 
♦of Henry the sixth ; diiring whose reign 
it was determined, that though a juror 
had Siodd twenty times, that if he was 
sworn, he would give his verdict for 
one of the parties, yet if he said this 
from the knowledge which he had of 
the matter in dispute and the truth of 
, the case, such juror was indifferent ; 
but if he said this from any affection to • 
the party, the juror in that case was 
faograbk^ and thus judge Babington 
directed the Triors ; see Brooke's a- 
brid^ Title, Challenge, ph 55. 

In Viners abridgment 2t»t vol. 
page 2S66 we find the same principle re- 
cognized* It is* there stated that "if 
a juror says twenty dmes that he will 
pass for the one paxty, this is not a 
principle challenge, for it maybe that 
he speaks it for die notice which he has 
of the thing in issue, and not for affec- 
tion."— A Decision in the seventh Of 
Henry sixUi, and anodver in the twen- 
tieth of the same kmg are referred to ; 
and the Authorit}' from Brooke, Chain 
lenge, pi. 55. before menUoned, is in 
the note introduced with^ approba- 
tion. 

• In 2d Hawkins Cap. 43 sec.,29, iffre 
find in confirmation of the posstjions I 
have taken, the law thus declared. " It 
hath been adjudged to be no good cause 
of challenge, that the juror had found 
other persons guilty on the same in-^. 
dictment, for the indictment is hi judg- 
ment of law several against each de« 
fendent, for everyone must be convict- 
ed by particular evidence against him-. 
8el£" The same principle is establish* 
ed by the decisions in 4th vol. StSE^e 
Trials, pages 141, and 175, (t^hich he 
turned to and read,) 2d vol. State Trw 
als 255 256, also shew that though a 
person is a witness in the cause, it is * 
no reason he should not serve as a ju-* 
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ror, and also that the knowledge which 
a juror may liave of the case to be tried 
by him, is no disqualificatioi>— It also 
shews how questions of this nature are 
to be tried. 

And to prove that the knowledge of 

the facts to be decided doth not in any 

degi'ee interfere with the right of a 

judge to decide in the case, and that 

any member of this honorable court 

might be sworn as a witness and yet 

f^ive his decision in the cause, I will 

read an authority from State Trials, 

vol, 2d, page 632, where Lord Stafford 

on his trial, puts this question to the 

" court, " if I shall name any oi the house 

of lords as niy fitnesses, can that cx^ 

'empt them from being judges"— The 

answer given by the lord high Steward 

was '** no my lord, if your lordship has 

•any wi messes among my lords here, 

they may well testify for you, and yet 

' remain still in the capacity of your 

• judges, for my lord of Staftbrd had a 

• great many witnesses, who were peers,'' 

Thus, though in this instance the 
judges had to decide both the law and 
the fact, the knowledge of any oao^ of 
them in no respect formed an objection 
to his deciding as a judge. 

I have said also that a juror cannot 
be examined on oath to prove that he 
has made any declaration which would 
be a good cause to challenge him for 
favor. 'To support this position, I will 
trouble the honorable couit with t.vo 
. authorities.— The first, from Leach's 
Edition of Hawkins ?d vol. page 589 in 
the note. — ^In the Text it is mentioned 
as a cause of challenge^ " that a- juror 
hatli said the prisoner is guilty or will 
be hanged or the like, &c." In the 
note it is stated that the prisoner ehall 
not examine a juror concerning such 
matter on a voirilire, because it sounds 
in reproach. 

The second, from Cooke's case 1 

^salk 153^ where it appears that Cooke 

b^ing indicted for high treason, offered 

to ask the jurors when called, in order 



to challenge tliem, ** if they had not 
said he was guilty, or would be har.^'- 

• ed-" And, by the court ; th?8is a good 
cause of challenge, but Chen the pii- 
sioner must pi*ove it by witnesses^ not 
out of the mouth of the juryman^ 

\Vith these obser\^ations i shall rest 
the question as to what disqualiucb a 

juror; and sjaall proceed to exnn/ir. 
whether Basset was improperly or i)- 

riegiUiy sworn upon that jurj* Wiiich 
tried Callender. I have shewn that he 
might not only have formed, bui dji- 
vered an opinion respecting the ecu- 

. duct of the criminal, and yet that u^- 
Jess his declarations teocicd to prove 
that he did not mean to give a just a;.u 
impartial verdict, but to decide as^aii si 
propriety and rights he was conVjX^uM 
to be swor*! on tiu-^ jury. The quts- 
tion which was put to the jurors by the 
court, no lav/ required to be put, ro: 
wasany of the jurymen bound by JiiiV 
law to answer the question-^and lae 
judge Avas pcriectiy correct,- vht^n h:^ 
saici, u])(>n llic counsel Lnsistiu.^ t: :tt 

• the indictracnt sixuia. i:e read to ilv 
jurors, and that they should tl^n be 
abiied if tliey had ionued or tic -:- 

• red an opLtiion as to liie char^'c i^i'e 
indictment, tluit the ccurt iii^d i^'i- 
ready indulged them beyond wliuttl^y 
were entitit_d to by luw. 

But to proceed \vuli Er^sset. — V/L^t 
was his situation ? lie expressed iw 
wish to be excused, provided tlicrc 
would be no impropriety in his i>w 
ing sworn, but Irom a delicate bcru- 
ple h^ informed . the court, that i'v 
/had seen in the news-pupers, cMiai-ti 
said to be taken from 'ihc probfvct 
before us; that he had no l:no>.- 
ledge whedierthcy were truly exruivt- 
cd, but if they were, and the couti-xc 
did not explain away the ap^partrt 
meaning of the extracts, he bad raf"- 
up his opinion unequivocally that tu ' 
author came within the provisions '-f 
the sedition lave But kt us sup|>^'^ 
that Mr. Basset had actually sccu and 
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YQvl The prospect before us, and had 
hmd the extracts fairly taken from it, 
pxnd had formed and declared hia opi- 
3. 'on, that -it was a publication which 
CMine within the seditron law ;— as to 
Callender, it would have amounted to 
no more than ^lis, that if he was the 
author or publisher, and 'could not 
prove the truth of his charges, and had 
^nihlished them maliciously, to defame 
tu I'rc'idcnt of the United' States, he 
on Vat to he punished. ' And what hon- 
est man evv^r thought differentl/ ? — 
N.>nc, whom I ever hr:;ard speak of the 
ijook. Whether rlie extracts he had 
seen agreed with the contents of the 
boj*v— whether the context supported 
t'je appnrii'.it meaning— whether the 
t h.tr^es werQ true — ^svhcther Callcnder 
u'us tiie author cr publisher — ::nd if 30, • 
v,l:cdicr lie wrote or piiblished them 
mjliciousiy to defame, &c. were sub- 
jv'cts of wliich Mi\ BaFset was igno- 
rant, and on which he had declared no 
opinion. On these' questions he w^ 
at liberty fr^iely: to decide according a^ 
tm evidence in die case should justify 
lilm. 

liut it is said, this opinion formed, 
and declaration made, was improper, 
hiicause they say the criminal ought to 
iiuve the law and the fact bodi decided 
by the jury ; and* a juror should have 
ills opinion aslitdemade up on the law 
*Ls on the fact. Hence then, v/e are to 
in Tor, that as want of knowledge of the 
l:\\v is th,; best qualification for a judge, 
i;o the ignorance ofthe law is the b;ist 
quaiificaiion for a juror : and yet ,we 
;vre told, that a juror has a constitu- 
tional right -to determine the law, and 
tb.at too, in defiance of the opinion of 
the couijit !' Thu^, it sesms, the more 
i'-^norant they are, the greater our se- 
ta r i ty for obtaining a j ust decision ! I 
iidzn'itj the greater their ignorance, the 
i>»etter will they be qualified for taking 
what is contended to be the ft'z^t? impres- 
sion from the exercise of what we are 
told is the constitutional right of counsel ! 



But in this case, as appears from the 
testimony, there were others beside 
Callender concerned in printing and 
publishing The prospect before us j 
suppose some other person, for instance 
Mr. Rind had also been indicted, — ^that 
on the trial of Rind Mr. Basset had 
served as a juror, and had found him 
guilty ; — that Callender hnd afterwards 
been brought to trial, and Ivlr. U asset 
had been ciilled as\ a jv.ror, he couKl 
not be set aside aciorciing to the :uw 
thorities I have produced, although in 
the case of Rind he hud, and thiU ou 
oath, declared his opiaion of iht law. 

Mr. Basset, although being possess- 
ed of a liberal fortune, he duth not new 
practice, was bred to the law ; his le- 
gal knowledge was such that he coild 
not doubt but that such publlccdons as 
The prospect before us 'i:?^.^iz under 
the provisions of the sedition law.-— 
And it is, for tluj. reason, that the 
managers • contend he ought not to 
have been sworn- Yes sir, t'lis very 
knowledge of the law which rendered 
him a more proper character to serve 
on the jtirj^ is by the hononii;!^ mana- 
gers i '..istedon as what O'j'^ht to hiivc 
been his disaudifi cation ! Aiicl vet tliey 
contend that the jury have the uucon.- 
trolablc right to decide upon the luvv !- 

Suppose Mr^ Prebideiit, a p;.M'S(m 
to be indicted for an assault and bauorv 



— or forburir!arv 



'if any pei son bhoi.id 



be summoned on die jury, who had sc^ 
much common sense and gcncr.d In- 
formation as to know that tlie ia:i!i\\ ho 
comes behind the back of anotliLr imd 
knocks him dovi^n isguiltv of an assault 
and battery, he would be unfit to sli-vc 
as a Juror in the first c;i!}c ; — or to 
know that if a man breaks liiio a dwell- 
ing house in the night time and ste:ds 
therefrom, such offender 'is gujliy oi 
burglary, he would be equally unfit iu 
tlic last case. 

Heive then it follows, that in the opi- 
liion of the honorable managers, tiiat as 
judges ought to have no previous 
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knowkdge of the law relative to cases 
which are to be tried before them ; — ^so 
also, jurors ought not to have any 
knowledge of what is the law, in cases 
to be tried before them ; and that if 
any juror with such legal knowledge 
ahould be summoned he ought not to 

/ be admitted to serve, unless indeed he 
can be rendered properly qualified by 
the S4>pUcationof the India Rubber^ or 
by the use of the Lethean waters, by the 
one mode or the otlier to be reduc* 
ed to that happy state of ignorance 
thought by the managers to be the es- 
sential requisite of a juron 

I would before I conclude this sub- 
ject, remark upon an observation made 
by one of the honorable managers, 
(Mr. Campbell) he has charged judge 
Chase with- having caused Mr. Basset 
to be sworn as one of the jury for the 
very purpose of convicting Callender, 
from his knowledge of Basset's political 
rprinciples. 

I My worthy colleague (Mr. Key) has 
I with great strength of argument shevm 
I that judge Chase could not from the 
facts proved, be otlicrwise than a 
btranger both to the person and to the 
political principles of Mr. Basset. But 
I am aware that in reply it M'ill be said 
the declaration Mr. Basset made in 
court shewed what were his political 
sentiments. — He only there declared 
that The prospect before us, if the ex- 
tr.icts he had seen were justified by the 
l)Ookwasa seditious publication — -— 
This cQuldbeno proof that he was a 
.federalist. — I never knew a gentleman 
of any political principles that did not 
uniformly declare, that if the sedition 
law was constitutional, that publication 
was clearly within the provisions of 
the law. Even his counsel have declar- 
ed that they did not appear on his ac- 
count, that they despised the wretcli, 
and considered him as a disgi-ace to 
society. — ^They have declared they had 
no hopes of saving him unless by 

- establishing the unconstitutionality of 
that law. 



But even had judge Cfipase known 
the political principles of Mr- Basset, 
to have been federal, it woiild not have 
justified him in e3LCusing him fix)m be- 
ing sworn — Xor would ht have betn 
{'ustified in setting aside a jurorbecause 
le was a repuUicani unless there had 
been in each case sotne other legal ob« 
jection. There is no distinction be* 
tween the two cases — the political prin* 
ciples of a man is not the test of his lit* 
ness to serve as a juror. If Mr. Bas- 
set had been exempted from being on 
thcJ jury in consequence of the scruplei 
he suggested, the court must fa^e ex* 
empted all who should make similar 
excuses, or they wouldhave given just 
cause for complsunt. It was the du* 
ty of the court to direct the juror is to be 
sworn as they were called, against whom 
there was no legal objection— I flatter 
myself I have sufficiently shewn that 
against Basset there was no such ob- 
jection — that the judge was not only 
free from impropriety in directing him 
to be sworn, but that his conduct 
would have been censurable had he 

, acted odierwise;- and here, sir^ I con* 

i elude my obscn^ations upon the second 

^rtjcle of impeachment* 

'*^ I now come, Mr. President^ to the 
third article, wherein my honorable 
client is criminally charged for the re- 
jection of the evidence proposed to be 
derived from Col. John Tayter. 

In this part of the case the facts ar£ 
admitted. The next qiicstion of law, 
therefore, which presents itself for dis- 
cussion, is whether or not Col. Taylor's 
evidence ought to have been received^ 
or was properly rejected. Here again 
I must obsen^e that the honorable m> 
nagers to support their charge, resort 
to principles which rje to me, to the 
last degree, strange and novel.— -Wc 
are told that the court has no right to 
order questions which arc meant to 1^ 
put to a witness, to be reduced to writ- 
ing. Nay,ihat the court have no right 
♦o know what evidence is meant to be 
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giveti by the witness, or its conneiioti 
* with. other testimony, or its be^ng on 
the cause^ but 'to receive it drop by 
drop, as the counsel think proper to 
deal it out. In answer to these extras 
ordinary ideas which we have had thus 
introduced, I must be permitted to as^ 
sert, that the court have, in my opi* 
nion, an undoubted right to requil^e of 
the counsel that they should open their 
case, explain the nature of the evidence 
meant to be given, and on the produc* 
tion of a witness, state what they tx^ 
pect to prove hy such witness. In the 
course of my practice it has been the 
usual method ofproceeding for counsel' 
to conduct themselves in this manner 
— And on this subject, M^Nally, in his 
ruks of evidence, page/ 14, e^qiressly 
lays it down as a ruk^ ^^that counsel 
ouglvt not to call a witness without 
first opening to the court the nature of 
the evidence they intend to examine to* 
This ha3 been often solemnly adjudged^ 
though not strictly adhered to in prac* 
tice* iVnd in page second he ^ves 
OS as the ^rst rule, ^^that no evidence 
ought to he admitted to any point hvxx 
that on which the issue is joined.' 
But how is a court to prevent, and it is 
only the court which can prevent, evi- 
4ence being admitted which is not per« 
tir^ent tathe point on which the issue is 
joined, unless they are first informed 
what evidence is meant to be givea? 
It is then upon the authority of M^Nal*- 
ly established, that the court h&ve the 
legal right to know what counsel mean 
to prove by a witness — and having 
that right, they may exercise it when- 
ever in their discretion they may think 
\t necessary. 

To determine, therefore, whether 
tliey acted correctly in rejecting the tes* 
timony^>f CoL Taylor, let ua examine 
what testimony they hoped to obtain 
from him ; and for this purpose, what 
were the questions proposed to be put 
to him. They were, 

lat-— Did you ever hear Jno. Adams 



express any sentiments favorable to 
monarchy, or aristocracy, and what 
were they ? ' 

2d — Did you ever hear Mr. Adams, 
while Vice-President, express his dis- 
approbation of the funding system ? • 

3 — Do you know whether Mr. A- 
dams did not, in the year 1794, vote 
against the sequestration of British 
debts, and also against the bill for sus- 
pending intercourse with Great Bri*, 
tain? 

Col. Taylor's testimony was offered 
as being relevant only to one set of 
words slated indie two counts of the 
indictment, to wit, " He (meaning the 
ssud President of the United States) 
with an innuendo, stating that by the 
epithet so used, was a professed aris- 
tocrat. He (meaning tne President of 
the United States) had proved faithful 
and serviceable to die British interest ; 
(inuendo) against the interest and wel- 
fare of the United States.'^ . 

Need I state to this honorable court, 
that words, which' do not in them* 
salves, or on the face of them, purport 
any thing criminal, cannot be made so, 
or considered as libellous, but by Ixy^ 
ingan/777mfn£ib giving them a crimin&l 
meaning, without which they would be 
innocent^-r-and also that the criminal 
meaning Hid i^ the innuendo must be 
strictly proved. . t^ 

Let us now examine the set of wordai 
to which Col. Taylor's evidence was 
meant to apply, they were without any 
innuendo, as follows, ** He was a pro- 
fessed aristocrat, he had proved faidiful 
and serviceable to the British interest.'* 
Tins sentence consists of two sepa- 
rate distinct clauses or parts ; the first, 
that " he was a professed aristocrat"— 
The second, that ** he had proved 
faithful and serviceable to the British 
interest." I ask Ais honorable court 
if either of these clauses or parts, of 
themselves, and without an^ innuendo, 
carry with them any charge of crimi- 



I - 



/' 



204 



liMUy, or any thing libellous ? To say • 
that a man is an aristocrat, a democrat, 
or a republican, is not of itself chr.rging 
the person with any thing criminal, nor 
is it slanderous, unless indeed the 
charge is accompanied with an innuen- 
do, stating that by the epithet so used^ 
something very bad was intended ; and 
that government would indeed merit 
contempt in which a person should be 
punished upon such a charge. So also, 
to say that a man had been faithful and 
serviceable to the British interest 
charges him with nothing criminal, and 
therefore cannot be slanderous, because 
the British and the American interest 
in manv instances have been and may 
be the same. 

There Ti\7^^ be a I'ariety of instances 
in which the interest of two nations may 
concur. There have been many in 
which the interest of America and of 
Britain did concur ; many also in which 
the interest of America and France 
have combined. In the first instance 
a man may have been faithful and ser- 
viceable to Britain ; rn the other to 
l?rance, without the violation of any 
duty to the United States, without hav- 
ing been guilty of the least criminality. 
The sentence then taken altogether 
connecting the two clr.usc^s, do not of 
themselves import any thing criminal, 
and consequently is not slanderous, if it 
remained without any innuendo, and 
if it was free from an innuendo being 
not slanderous, would not require any 
evidence relative thereto — Nay, it 
would be no part of the charge put in 
iu^ue, for in legal conetrucuon it is on- 
ly such part of the publication stated in 
an indictment which is slanderous that 
is the point in issue. 

I will now, sir, read that part of the 
indictment, in connection with the in- 
i^ucndo. " He (meaning the President 
cf the United States) was a professed 
aristocrat." Here there being no innu- 
endo, this clause or part of the sentence 
remains in its primitive innccency 5— 



** He fmeanirig the PresidLnl (»f il.e 
United States) had proved faithful ar d 
scrvice?.ble to Great Eritriin." ll/.s 
of itself, as I have observed, is perfect- 
ly innocent ; but here ccmes the iruu- 
endo with its sting in its tail — " L.nu- 
endo, against the interest ard welfare 
of the United States of America."* 
Thus it was only the latter clause in 
the sentence that was presented as be^ 
ing libellous ; and how was that part cf 
the sentence to be justified ? By hew- 
ing that the President had, in the hijrh 
station he had occupied f restituted Lis 
character by sacrificing the interest of 
the United States to the inttrest of 
Great Britain. And how was this jus- 
tification to be proved ? Not by any an- 
swer Mr. Tr.)'lor could give to the/rif 
question, for that as fi.r as his answer 
cbuld have relatio^i, could only relate 
to the first clause ; but tliat clause be- 
ing of itself inofTensivc, and not made 
criminal by any ir.nuendo, was no par: 
of the criminal charge in isjt:e^ but w^ 
merely introduced as being part of a 
sentence, the Utter clause of which \va9 
only charged to be' criniinal- Any 
evidence Irom Col. Taylor as to the 
first clause was therefore totally iirdc- 
vant, as not going to tlic point in istue, 
and as only going to prove the truth bi 
what was neither stated nor relied on 
as being criminal ; and therefore was 
properly rejected by the court. 

As to the second question, to vit, 
" Whether Mr. Adams, while Vice- 
President, had expressed his disLTppro- 
bation of the funding system?" f^^ 
question could not be in any degree re- 
levant to the one or the other clausem 
the sentence— Whether Mr. Adaxn' 
expres'ied his disapprobation while he 
w^as Vice-President, of the funding 
system, or not, Could in no respect go 
to prove or disprove his being a pro- 
fessed aristocrat, or his having sacri- 
ficed the interest of the United States 
to the interest of Great Britain, i ^^^ 
court tliereforc coii:;idering this qi-cs- 
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tion totaUy irrelevant to thift^*^ point in 
issue,^' did as was their duty to do, they 
refused to suffer it to be put to the wit- 
ness* 

So much for the two first questions. 
We now come to the third, respecting 
the votes of Mr, Adams, when Vice- 
President, against the bill for the se- 
questration of British debts, and the 
bill for suspending intercourse with 
Great Britain, For the conduct of my 
honorable client in refusing to permit 
this question to be put to coL Taylor, 
two reasons may be assigned ; the first, 
that if tlie fact was as stated, it could 
not be proved by col- Taylor. The 
second, that if the fact was cstabiished; 
it would be totally immaterial to the Is- 
sue : — Col. Taylor's evidence was not 
the best which the nature of tJie case 
admitted. I will not say that die tra- 
verser, in Qnlcr to prove this vote, was 
under tl>e necessity of procuring a copy 
Irom the journal of the senate, proper- 
ly authenticated by their cleik, Imt he 
certainly ought at least to have pro- 
duced a printed copy of the votes and 
X-Toceedings of tne senate as published 
bv* them. One thing at least is certain, 
that the traverser could not consistent- 
ly with rules of law, give parole evi- 
dence to establish the vote of Mr. A- 
Jams, and therefore that col. Taylor 
could not be leg:illy examined on that 
subject. Bat I will go further in de- 
fence of mv client, and will sav, that if 
they had had the best ilOssible evi- 
dence of the'fact ; if they had had an 
r.ttested conv from the records of the 
senate , the judge Would have depait- 
ed from his duty if he had permitted 
the evidence which was wished to hav« 
been obt'^ined ^^romcok Taylor, to have 
been :given to the jury. Ought any 
evidence to be given to a jury which is 
not proper and pertinent to prove the 
Jaci in issiiCy or to prove some fact 
from which the fact in issue ought le- 
gally to be /ff/tr;Trf-*cvideuce not re- 
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levant to the point before the court and 
j\iry ? — Vf?^ not, as to this part of the 
charge, the fact in issue, whether iVIf. 
Adams had swerved from his duty 
by intentionally prostrating the interest 
and welfare of his coimtry to the inter- 
est and welfare of .Great Britain ?— 
Should not a charge of %o atrocious a 
nature be proved by some direct act of 
this criminal sacrifice of the interests of 
the United States to the interest of 
Great Britain, or by proof of some* 
other act from which such criminal sa*^ 
crifice must and ought on principles of 
law to be clearly and necessarily in- 
ferred ? And what was the proof pro- 
posed to be offered for this purpose ? 
That upon the question whether Bri- 
tish debts should be sequestered, and 
whether our intercourse with Great 
Britain should be suspended, after full 
discussion one half the membei*s of the 
senate voted in favor of those measures^ 
and one half of the senate against them 
—And that in this situation Mr. A- 
dams thinking the measure of too ha* 
zardous a nature, and one which might 
involve our country in a war, did not 
choose to take upon himself so great a 
responsibility as to give bis casting 
voice in the affirmative. . 

Ihav'e, Mr. President j neither time 
nor inclination to enter into a discussi*- 
on of either the propriety or policy of 
tliose measures, but I have no hesita^ 
tion to express my belief,^ that the hon- 
orable members who voted for or a- 
gainst those measui'cs, were equally 
actuated by the same purity of motive. 
That those who voted on the one side 
or the other actedfrom the sincerest de- 
sire to promote what they respectively 
considered the best interests of their 
cotmtry. 

Shall, then, therejectionof the evi- 
dence that Mr. Adams, on a measure 
inj^Vr/, on which the senate was equal- 
ly divided, gave his casting vote with 
the senators whose political sentiments 
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lu:corded vith the {hen mqoritf ; and 
which evidence, if aulmitted, would 
hjive proved nothing, be considered as 
a ground of impeachment! I say evi- 
' dence, which, if admitted, would halve 
. proved nothing ; for that act of Mr* 
Adams certainly woold not have prov- 
ed that he had corrupdy and wickedly 
sacrificed the interest and welfare of 
the United States to Great Britain ; nor 
would it have proved any thing, from 
which such sacrifice ought legally and 
necessarilv to be inferredi Where is 
the man who would dare to say, that 
the members of the senate who voted 
for or agoinst the bill for sequestration 
i>i British debts, and the suspension of 
our intercourse with Great Britain, act^ 
ed irr»m corrupt motives I Is there a 
member of this honorable court, who 
4)elieves that the senators ^vho voted 
against those measures were actuated 
by'adesire* to promote the interest of 
Great Britain at the eiqience of their 
own/country ? Qr that those who vot- 
ed in favor of those measures were ac- 
tuated by a desine to promote the inter* 
est of France at the same expense? The 
heart of every member -of this honora- 
ble court, I am confident, revolts at 
theidea! Oughtthenanyjud^jetohave 
suffered this act of Mn Adams to have 
been offered to a jury, as evidence di* 
reedy to estabHsh that he had wicked- 
ly and corruptly preferred the interest 
and welfare of Great Britain to that of 
the United States, or as evidence from 
which the jury ought, upon legal prin- 
. ciples, necessarily to infer that he had 
thus acted. 

The judge who would have permit* 
• ted such evidence to have been given 
for such purpose, in my opinion, ought 
much rather to be impeached for his 
conduct, than the judge who should re- 
ject it. 

It is the sole province of the coittt to 
determine what evidence shall go to the 
jury, either as proper, durectly to prove 
the fact in issue, or to prove any facts 



from whichthatfact ought to be inUmi* 
The court are tlie sole judges of the 
competency and admissibility of th6 
evidence-— the competency depends up- 
on its legality ; the admissibility upon 
its relevancy to the question in issue-«- 
If illegal, it is dieir duty to rejeait; 
but though legal in its nature, yet if not 
relevant to the point in issue, it oug^t 
equally to be rejected ; because its pro- 
duction only wastes time, and has a ten- 
dency to mislead the jury. 

The right of the court to decide what 
evidence shall go to the jury I never 
heard questioned till in the course cf 
this trial. The honorable managers 
appear disposed to advocate a different 
doctrine, and as thpy claim the right 
^that the jury should deeide the issue 
without rej^uxling the opinion of the 
court as to the law, so they seem to 
think that the court OTight not to re- 
strict the evidence to the jury— And 
hence they have expfressed some indig« 
nation against my honor^le client, be- 
cause when he told the counsel in Fries 
case, that they might go on as ihey 
I^eased, but still subject to die direc- 
tion of the court as to what evidence 
they might offer: — On that occasion 
they exclaimed*-*^ The court took up- 
on themselves to decide what evidence 
should go to the jury ! But oeihaps that 
evidence which might have oeen reject- 
ed might ha%'e influenced the decision of 
thejury, & as the jury have a right to de* 
cide the law| uncontroled by the court, 
they ought to have before them all that 
evidence which might possibly influence 
their decision!" Charming doctrine! 
Thus the jury are not only to decide 
the law on the issue, but likewise all 
questions of law which arise upon the 
proceedings in the cause and upon the 
evidence that is to be admitted* The 
honorable managers seem to forget that 
it is only in consequence of the right of 
the jury to give a general verdict that 
they get incidentally the power of de- 
ciding the law in any case, but that this 
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ccmnot in any manncfr enable them, ei- 
dier as to power or right, to have any 
cacmtrol over the court m any collateral 
Que8tion8.-^The maddest enthusiast 
that ever yet advocated the rights of 
jurors, has never questipned the right 
of the court to determine upont^e com- 
petency and admissibility of evidence. 
Such being the law, it was the duty of 
Jtidge Chase^ when the question meant 
to be established was, that Mr. Adams 
wickedly and corruptly sacrificed the 
interest of the United States to Great 
Britain contrary to his duty, to prevent 
the Vote of Mr. Adams on that occa- 
sion being given in evidence to the jury, 
either as proper directly to prove the 
fact^ or from which they oug^t neces- 
sarily to infer it. And I again repeat, 
if he had suffered such evidence to have 
been given to them as proper and rele- 
vant, he would have been much more 
deserving of impeachment* 

I have stated that there is two ways 
of proving the^ssue-— eitherby directly 
proving the^cr in issues, or by proving 
some fact from which the fact in issue 
ought leg^y to be inferred ; and that 
in the one case and the other the court 
are the judges as to the competency 
and the admissibility of the testimony. 
But I go fiirther, it is the court who 
have a right to determine whether or 
not ^e fact in issue atight to be inferred 
from a fact proved, or what fact, being 
proved, will justify a jury in inferring 
find accordingly finding the fact in is- 
fiue. I will. Sir, explain my meaning 
— ^The question in issue is a grant or 
CO grant of a tract of land ; the grant is 
the fact to be established ; no grant can 
be produced, but evidence is given of 
possession for a great length — a regular 
transferrence qf the property as havkig 
been granled-^ayment of rents to the 
successors of the supposed gpiltor,&c. 
the court not only determine what tes- 
timony is prcper to establish these 



acts, but they direct the jury that if 
they believe the evidence, they then 



ought to fitid that a grant had been giW 
en; On tjiis point I refer to Cowper^ 
pge 112, and 12 Coke 2. So, Sir, if 
in an action oi indebitatus assumpsit for 
money due, tne defendant pleads the 
act of limitation, and the plcvirtiff re- 
plies a promise to pay within thi-ee- 
years-— If on the trial cf;the cause the 
plaintiff proves an acknowledgment of 
the debt within the limitisd time, the 
court will instruct the jury, that if they 
believe that fact, they ought to find 
from it, aa being sufficient evidence fo« 
the purpose, the fact in issue,' that he 
did pr9m$se to pay* Yet if the jury waa 
to find a special verdict, stating that 
within three years the defendant had" 
acknowledged the debt, the court could 
not give judgement, but must order a 
venire facias de novo ; because' the jury 
would not have found the fact in issue^ 
but only a fact which was, as evidence,, 
sufficient to have justified them to havp 
found by their v^xLict that the defend- 
ant did Assume. Agsun^ in the case 
before supposed, evidence wis given to 
the jury mat the defendant had ac- 
knowledged the debt as aforesaid, the 
court would instruct the jury that upon 
that evidence they ought to find the de- 
fendant had promised, and if the jury 
did not give their verdict for the plain«» 
tilF, the court would grant a new trial*. 
So, Sir, in an action of trover and con- 
version—If it was proved that the de- 
fendant had the thing in possession for 
the conversion of which the suit waa 
brought, and evidence is given that the 
plaintiff demanded the article from the 
defendant, and that he refused to deli- 
ver it, though this is not itself a conver- 
sion, and if the jury was to find a spe-* 
cial verdict stating these facts, the court 
could not give judgement, yet the court 
would direct the jury th»C upon such 
fact bemg proved, they ovighht to find 
the fisict in issue, to wit, die conversion^ 
and if the jury was not to find for the 
plaintiff the court would grant a new 
trial.— -Again, in the case of an actioi]^. 
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Wouglit to recover money ahd the sta- 
tute of limitation pleaded — if the de- 
fendant acknowledges the justice of the 
debt, but at the same time absolutely 
and unequivocally declares that he ne- 
ver will pay any part of it, the court 
would instruct the jury that upon such 
evidence they could not find for the 
plaintiff, for that the acknowledgment 
of the debt I^eing only presumptive evi- 
dence of a promise to pay it, ihat pre- 
sumptica was taken away when ac- 
knowledgment was accompanied with 
a direct unequivocal declaration that he 
never would pay any part of it. So in 
the case of trover ajid conversion, if 
the thing in question was large, heavy 
and unweildy as a large piece of maho- 
gany or other timber, and when the de- 
livery of it was demanded, the defend- 
^ant was to refuse troubling himself on 
the occasion, but to direct him to where 
this pondeix^us article lay, and tell hin^ 
that he might take it into his posses- 
sion when he pleased ; the court would 
ceirtainly say there was no proof of con- 
version— the/?r/ma^c/V evidence being 
defeated by the circumstances of- the 
case* 

I have introduced these cases by 
way of illustration ; and to shew that 
the court determines what is proper 
evidence to prove the fact in issue,-— 
from what fact the fact in issue may be 
inferred— and also what evidence is ad- 
missible to prove this secondary fact ; 
& therefore as the vote given by y.r^ A-^ 
dams of which Callender wished to give 
evidence was not sufficient to prove di-» 
rccdy the charge tliat Mr* Adams had 
wickedly, and against his duty, sacri- 
ficed the interest of his country to that 
of Great 3ritain— nor was a fact from 
which 1tde jury on principles of laW 
ought to have inferred it ; and I aix* 
sure no person will attempt to support 
the contrar}'^, therefore, that my hono- 
rable client instead of being impeacha- 
ble for rejecting such evidence, would 



have exposed himself to censure had be 
admitted it. 

Nor can I doubt but tliat tlie respect- 
able counsel who were concerned for 
Callender, would have cheerfully ac- 
quiesced in and approved of my hono- 
rable client's, conduct in this respect, 
had it not been for a cause, which thev 
honestly acknowledged, their extrtme 
ignorance of the law which relates to 
tlie doctrine cf libeis*-^and which had 
induced them to use every exertion to 
obtain a continuance of the cause to s 
future term, that in the mean time ci- 
ther in their own offices, or under the 
instruction of some legal chtiracter, 
they might acquire a more accurate 
knowledge of tliat branch of the law.— 
Ah indulgence that it ^eems they could 
not prevail upon the court to give, — for 
the refusal of which, however, I hope 
my hoiiorable client will vs>t be tliQUght 
impeachable* ^ 

I have now, Sir, finished my obser- 
vations on tlie ihivd article, and am un- 
der the direction of this honorable 
court whedier I shall proceed to the 
fourth, or wait till diey take some re- 
freshment. (It was now three o'clock, 
and the court adjourned for halt an 
hour*) 

[The court having again met^ Mr*' 
Martin contiimerh] 

I shall now, sir, proceed to the fourth 
article which charges the respondents 
conduct to have been marked duiing 
the whole coui-se of the trial bv JXiiaxi- 
lest injustice, partiality and intempe- 
rance* 

From the evidence it certainly ap» 
pears that judge Chase prevented the 
counnel from arguing to the jur)S that 
the sedition- law was unconstitutional; 
and this seems to hs^vc given rise to a 
a great portion of the altercation and 
ill humor between the court and the 



I admit th^ the comtitydpn gives 
to a criminal the right of having couu< 



/ 



S09 



selrButthe corwtitutioh has not de- 
fined the rights or duties of counsel, 
or to what extent they are to exercise 
thein.~One thing, however, is certain, 
— that they have no constitutional right 
to impose upon the court or to mislead 
the jury. 

When Callender's counsel contend- 
ed tlxat if the juiy have aright to decide 
qnegtions of law^ then die constitution 
being the supreme law of the land, the 
jury must of course have the power of 
deciding on the constitutionality of a 
law \ the judge might well say it was a 
noA-sequitur* 

What has been allowed to the jurors 
as their incidental right on the general 
issue ? Not to decide whether there is 
an existing law, or whether a law is in 
force, but to declare the true, constmc- 
tion of an existing law, and whether the 
case atissue comes withinthe true con- 
struction of such law. 

But those who contend that the jury 
have a right to determine the constituti- 
onality of a law, insist not for the power 
ofthejury to decide its true construc- 
tion and whether the prisoner's cikse 
comes whithin it, but to decide whether 
what is produced as a law is not void, a 
mere nullity, a dead letter; or in other 
words whethersuch a law is in exist- 
ence. — ^Thc maddest endinsiasts for the 
rights of jurors — ^tbeir most zealous ad- 
vocates have never contended for such a 
right before the cases of Fries and Cal- 
lender. Whether a law exists, whether 
a law has been enacted — -whether • law 
has been repealed— rwhether a law has 
become obsolete or is in force ? The 
decision of these questions have alwavs 
been allowed the ej^clusive right of the 
court.— .The power of the court to de- 
cide exclusively upon these questions 
hath never been before controverted. 
Nay the very right claimed on behalf 
oi jurors, that they may determine what 
is the true eonstruction of thte law, and 
whether the case is within its provisi- 



fons, of itself necessarily presupposes, 
and is jH-edicated upon the existence of 
. a lawy the true construction or mecming 
of which they are tp determine.— It has 
indeed been seriously questioned, and 
that by gendemen of great abilities, 
whetHer even the judiciary have a right 
to declare a law passed by the legisla- 
ture, to be contrary to the constitution 
and therefore void ! I shall not enter 
into an examination of that question ; 
but I have no hesitation in saying that 
ajuryhaveno such right— that it ne- 
ver wss intended they should have 
suchright, and that if they had the right, 
we might as well be without a consti- 
tution. 

The first specific instance of my cli- 
ent's unjust, partial and intemperate 
cbnduct, which is stated in this fourth 
ardcle is, that he compelled the Tra- 
verser's counsel to reduce to writing 
the question which they meant to pro- 
pound to Col. Taylor. The correctness 
of this procedure will depend on the 
question, whether the court had by law 
such a power, for if such a power was 
possessed by them, it is to be pre- 
sumed that they, on that occasion, ex- 
ercised it according to their best dibcre- 
tion, nor can it be inferred that tlicir 
conduct was criminal, because the pro- 
cedure was novel in Virginia. Th^rc 
are cases in which the practice of a 
court may be considered the law of the 
«ourt ; but these are not in any manner 
analogous to the case in question ; nor 
do I find that the practice of the state- 
courts is obligatory '' in any case o\ 
this kind on the courts of the United 
States.'* My honorable client did hot 
consider what was usual in Virgin! c», 
but what was correa and proper, he 
knew that the law authorised hiiu -to 
make this demand. in Mar>land, 
where he imbibed his legal knowledge, 
a^f^d where at the bar and on the bench 
he had carried it into practice, 
notliing was more common than for 
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questions to be reduced to writing at 
the request of counsel, or at the re- 
quest of the court* If counsel 
doubt of the propriety of the evidence 
meant to be drawn from the witness, 
or the correctness of the question 
meant to be propounded to him, they 
have a right to request it to be reduced 
towriting. So also, if the court, with- 
out whose approbation no testimony 
CAi^be given to a jury, and whose duty 
ti is to prevent improper testimony 
to be given, has reason to suspect an 
intention to introduce such evidence, 
they have a right, and they ought 
to require the questions to be reduced 
to writing, that there may be no mis* 
apprehension of the tendency of the 
question, and that they may more deli- 
rately decide wheth^ it is proper to be 
put to the witness. And in tHis case, 
the counsel were not required to re- 
duce their questions to writing in the 
first instance, or before they had stated 
what they meant to prove, as hadi been 
suggested. When CoL Taylor .was 
called and sworn, the court desired to 
be infomied what they meant to prove 
by him- M'Nally is an autho- 
rity that in so doing they acted le- 
gally. The counsel stated the facts ; 
to prove which CoL Taylor was call- 
ed; upon which, the court doubting 
the admissibility of the testimony di- 
rected the question to be reduced to 
writing for their consideration. It 
cannot for a moment be seriously con- 
tended, but tliat the court had a right 
bO to do. As my respectable colleague 
(Mr. Key) has observed, the practice 
of this honorable court during this tri- 
ul, hath perfectly sanaionedthut part of 
wiy clients conduct. If at any time a 
question has been put, the propi iety of 
which hath been doubted, it has been 
directed to be reduced to writing ; — It 
is true, that this has been principally, 
when tui objection has been made by 
the counsel :— but there can be no 
doubt, tiiat if any honorable member 



of 'this court had appl^hendedtheqiRs* 
tiontobe improper, the court wouldhave 
had a right, and would have^directed 
the auestion to be propounded in writ* 
ing for their consideration. The pro- 
priety, the principle, in each case is the 
same. On this part of the charge 1 need 
not dwell any longer. 

The next instance of the judges con- 
duct specified in this article is his refu* 
sal to continue Callender^s case to the 
next term, notwithstanding #ie afiida- 
vit filed, and the applications made.— 
On this subject, I shall not make many 
observations as to the law ; bnt I may 
venture to assert that the conduct of 
judge Chase in this instance also ap- 
pears to haye been free from any cor- 
rupt or oppressive motive or design- 
no part of his conduct on tliis occasion 
has been produced to shew that he 
entertained a disposition, to ' pre- 
vent Callender from obtaining the tes- 
timony of his witnesses, or to depri\e 
him of the neccssrj:^^ tincie to procure 
their attendance. Let it be recollected 
that the first affidavit prepared and pro- 
posed to be filed in order to obtain a 
continuance of the cause was a general 
affidavit. By. the laws of En- 
gland a general affidavit is not 
sufficient to erititle the party to a con- 
tinuance — and upon principles of law 
as adopted in England and in the Unit- 
ed States, at least in Mar}'land, a sup- 
plemental affidavit cannot in a case of 
this nature be received. 

If then judge Chase had wished that 
Callender should have been, at all 
events, prevented from a continuance of 
his cause, he would have suffered them 
tc* have filed their general affidavit. 

According to the laws of England, 
and so is the law considered in Mar} - 
land, to entide the party to a continu- 
ance, he must file an affidavit shewing 
what witnesses he wants — ^what h<; 
expects to prove by diem — tliat he has 
used due dcligence to procure thcn^j 
and that he has a reasonable expecui- 
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tion to procu:*^ their attendance at 
some time«-»^ude Chase, had he wish- 
ed Aat Callender should be deprived 
of a continuance of his cause, would 
have suffered them to file their gene*- 
ral affidavit, but what was his conduct? 
Desirous, they should not improperly 
and hastily commit themselves, and 
lose advantages to which they might 
be entitled, he gave them a caution, 
and time till next day to profit by it. On 
the next day they did, it is true, file 
a special zfRdixvit ; but this special affi- 
davit so drawn up, under the caution 
given them by the court, is not such as 
can in any degree, stand the testof le- 
gal investigation eten under the autho- 
rity, which one of the honorable ma- 
nagers (Mr. Rodney) hath this day 
introduced. — Callender did not in his 
affidavit state that he expected to be able 
to procure his witness at the next term, 
the term after, or at any term : He also 
stated that there were certain books ne- 
cessary for his defence, but he did not 
state that he had endeavored tu pro- 
cure them before — or that he expected 
to get them against the next term.— 
And surely, if when Callender wrote 
that libel, he founded any part of his 
charge upon books which had been 
published, he ought to have had them 
by him when he wrote and published, 
and to have kept them by him for his 
defence w^henevcr he should be called 
upon to answer for that publication, and 
could have no right to claim a continu- 
ance for the purpose of obtaining such 
books. One of the honorable manager s 
(Mr. Rodney) has thismomingreferred 
us to 6th vol. Bacon's Abridgement, 
from page 650 to 652 upon the subject 
in contest, the mode of putting off a tri- 
al, and there as he acknowledges, and as 
the authority enforces " if there is any 
cause of suspicion, that delay is the ob- 
jecty die court should be satisfied from 
circumstances, that the person absent 
is a material witnesST— that the person 
applying has been guilty of no laches ox 



neglect-jand that he Ss in reasonable 
expectation of being able to procure his 
attendance at some future time.** That 
the court had in CaUendePs case just 
reason to believe diat delay was the sole 
object of tlie counsel, no person can 
doubt — Nay, the counsel themselves 
have upon oath declared, that delay 
waa their object — ^That they had no 
hope or expectation that witnesses could 
be of any service to them ; that they 
considered Callender's cause desperate 
if the law was constitutional-— and that 
their great object was to continue the 
cause to another court that it might not 
be tried before my honorable chent, of 
whose conduct in tbe case of Fries 
they had heard, and against whom they 
had formed^ it seems, the most decid- 
ed prejudices. 

This authority then produced by the 
honorable managers, perfectly jietifies 
the conduct of my client, in refusing 
upon that affidavit, to continue the 
cause to the next term. The court 
was then sitting to hear the • charges 
brought before them — ^it was their duty 
to have them determined without un- 
necessary delay, that if the party was 
innocent he should be acquitted, if guiU 
ty that he should be brought to speedy 
punishmait. The same honorable ma- 
nager has from the same authority 
shewn, ^^ that upon the particular cir- 
cumstances of the case the court will 
make a rule for puttingoff the trial of a 
cause to the second term after the rule 
for putting off the trial is made*" I 
admit the law, and will therefore rea- 
dily admit that if anxiffidavit had been 
madeby CaUender stating that he ex- 
pected to be able to prove certain facts, 
stating what the facts were^ by wit* 
nesses, who from their particular situ- 
ation, could not with any probability 
be produced before the second term, 
after the affidavit, and could then pro- 
bably be had, the court might with pro- 
priety, and perhaps ought to have con- 
tinued the cause to the second court. 
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tot no ^di aiEdavit was made ; therc^ 
fore not having made out such a case, 
they have no reason to complain that 
they had not the benefit of it. They 
did not even swear that they expected 
to be able 'to procure the attendance 
of their witnesses at any time whatever. 
A case has also been referred to in 
Cowpers reports, where the defendant 
wanting the testimony of a witness 
who lived out of the jurisdiction of the 
court, and the court u^tt having the 
power to issue a commission to obtain 
his testimony, the court declared that 
if the plaintiffs would not consent to 
have the deposition of such witness 
taken to be read at the trial, fhey would 
continue the cause indefinitely. The 
honorable manager has further ssdd 
that though in England the court can^ 
not issue a commission to examine 
witnesses, yet here the court has a pow- 
er to issue a commission for that pur- 
pose* This honorable court will re- 
collect that the case of Callend ler was a 
criminal prosecution, I doubt whether 
the court has any power in a criminal 
case to issue » commission to examine 
witnesses for or against the prosecuti- 
on 5 — I do not know of any law which 
gives them that power. — If the honor- 
able managers know of such a law, 
they will be»so obliging as to refer us 
to it.-*-But I will tsdke up the objection 
•Upon each view, suppose a commission 
might have been issued, the counsel of 
CaQender did not apply to the court to 
grant a commission, ^d to continue, 
the cause till the commission v^as re* 
turned. Suppose a commission could 
not be issued, Callender's counsel did 
not apply to the attorney general of the 
district for his consent, that these wit- 
nesses should be examined where they 
lived, and their deposition be read in 
-evidence on the trial, they did not ap- 
ply to the court fortheirdetermina^tion, 
that the counsel for this prosecution 
should consent to this, and that, if he 
refused^ the cause i^uid on that 



ground be coutlnued. Had they pray# 
ed a continuarxe on either of ihis^ 
grounds, and it had been refused, tlicy 
plight have had some pretext under 
their authorities for complaint, but this 
ground they never attempted to take. 

Had they prayed for a con>mission, 
and the law authorised it, it *js to be 
presumed the court would have grant- 
ed it, if tlie court could not grant a 
commission, and the defendants coun- 
sel had proposed that the depositions 
of iibsent witnesses should be taken to ht 
read at the trial, it is possible the court 
would have continued the cause unlcas 
the prosecutor would have consenttd 
that depositions should be thus taketi. 
Plence theixfore on no principle doth 
it appear that there was any diing im- 
proper, incorrect or illegij in refusing a 
continuance of the case of Callcndcr. 

But sir, there is another ground up- 
on which the conduct of the court was 
jBtrictly justifiable in requesting to know 
by the deposition what the absent wit- 
nesses were exf)ected to prove, and al- 
so in refusing to continue the cause.— 
.Upon their own statement, the wit- 
nesses wanted were only material to 
a few of the charges in the indictment. 
—Their absence therefore could not 
be a sufficient reason to put oflfthe uiaL 
—-The attorney might have struck out 
of tlie indictitient those sets of words to 
which their testimony was wanted, and 
proceeded to the trial, upon the other 
part of the charge. — And as the pu- 
nishment both as to fine, and imprison- 
ment was discretionary, not exceeding 
a certain sum and time, — ^Callcndcr ^ 
was equally in the power of the ccuit, 
convicted on a part, as if he had been 
.convicted on the whole of the charges 
— and die court having die discretion, 
and having refused a continuance for 
the want of the testimony suggested, 
had it in their power, when they passed 
sentence to throw out of their conside- 
ration, those parts of (he charge f^r 
which the testimony was wanted.—— 
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And on this subject the case put hj mj • 
ttspectabk colleague (Mr. Key) ig per- 
fectly in pcnnt ; l^e supposed the C9se of a 
|»eraon indicted for stealing a horse, ^saddle 
and bridle ; to delay the trial, the prison- 
er suggests th^ want of witnesses— -the 
court compel him to declare in his affida- 
vit what he expects to prove by them. It 
appears that he only wants to prove that 
the bridle was his own ! This surely 
would be no cause for delaying the trial. 
The prosecutor nught instantly strike 
out of the in^ctmenty the bridle, and 
there could not be the least pretext for 
QPt goingto tried upon the residue of the 
charge, the stealing the horse and sad- 
dle. So in Callender's case, the want of 
witnesses to justify as to a few sets of 
wordSi could afibnino reasonable cause 
why he should not bc^ tried upon a dozen 
or more sets of libellous words, charged 
IB the indictment, as to which he did not 
pretend to alledge that he wanted awit«> 
ness. 

In Maryland, it has ever been the prac- 
tice to try criminal prosecutions of what 
nature soever at the first court, if practi- 
cable, and not to continue them unless 
some legal cause is shewn. Judge Chase 
liad been accustomed to this mode of 
procedure. It was in Maryland that he 
acquired the first rudiments of law. It 
was in that state that his legal knowledge 
was matured by practice. 

' Why should Capital caies, rather than 
inferior crimes, be tried the first court ? « 
The honorable mani^ers admit that it is 
the general rule not to ccmdnue,. but to 
try at the first term, capital cases. - Sure- 
ly if indulgence, if delay is necessary in 
Py case it is in a capital case, where life 
at risque ; where an injury if done is 
etrieveable I 
There are many reasons, which shew 
j he propriety that prosecutions of every 
kind should be decided with as little delay 
as possible. One of the principles as to 
criminal jurisprudence, as governor 
Clairbome has justly observed, is that 
though punishments should be mild, yet\ 
they ought to be afieedy ; by having ^. 
an immediate decision there is a great- \ 
er certainty that the criminal shall ^ 
not elude justice by fiight. Theexpence \ 
whether to the criminal or to the public i 
is increased by delay ; delay also hazards \ 
tht loss of testimony by the death or ah- ( 
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sence of witnesses ; and therefore dimi* 
nishes the chance of having justice done^ 
either to the party or to the public, the 
one or the other of whom may be essen- 
tially injured for want of testimony, which 
might have been had if the trial had not 
been delayed ; but even if witnesses live, 
and can be had at the trial, yet the lapse of 
time impairs memory^ and their testimo* 
ny cannot be relied upon in the same man- 
ner as if they were examined immedif 
ately after the transaction, when every 
circumstance would be fresh in their me- 
mory. These, with many other reasons 
which might be given, have actuated our 
courts of justice in Maryland, never to 
continue criminal prosecutions of any 
kind, if it can be avoided ; and shew the 
propriety of their conduct. 

The next specification, in this articlei 
of improper conduct ^ in the judge, is, 
tliat he << used unusiuU ruds and c(m^ 
tem^ttunu exfireBdona towards the pri- 
soner's counsel ; and insinuated that 
they wished to excite the public^ fears 
and indignation, and to produce that in- 
subordination to the law, to which the 
conduct of the judge did at the same time 
manifestly tend." As to this part (^ the 
charge, ti&ere is but litUe of a legal na- 
ture contained in it, I shall therefore has* 
tily pass over it. If true, it seems to be 
rather a violation of the princiciples of 
pditeness, than of the principles of law; 
rather the want of decorum, than the 
commission of a high crime and mi^dr* 
meanor, I will readily agree that 
my honorable client has' more of the 
** fortiter in re,** than the ^ suaviter in 
modo," and that his character may in 
some respects be conddered to beai* a 
stronger resemblance to that of lord Thur. 
low than to that of lord Chesterfield ; yet 
lord Thurlow, has ever been esteemed a 
great legal character, and an eillightened 
judge. 

But let me ask this honorable court 
whether there is not great reason to be- 
lieve that the sentiments my honorable 
client expressed with respect to the con- 
duct of the counsel and their c^ject was 
just and correct ? What was the conduct 
of Callender's counsel ? -Was it not such f,s 
immediately tended to inflame the minds 
of the by-standers, ahd to exdte their in- 
dignation against the court, — and highly 
insulting to the JHdget ? In the first place, 
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they endeavored to obtain a continuance Tliis, if true, m^ht be a good cause to 

of the cause to next couit, merely with challenge the individual juror for Lvot, 

an intention to procure delay, and to pre- but no boy, who had read in an office sk 

vent the cause being tiied before judge montlis, would have supposed this a iuf- 

Chase, acknowledging that they hiid licient cause to have challenged tlie airay, 

no hopes or expectation from any teS' unless it had been further allcdged that 

timony to save their client if the law was the marshal knew the juror had exprcss- 

dctermiiicd to be constitulional j and yet cd such sentiments before he had sum- 

tliey brought forward tlieir client to swear moncd him, and had summoned liini for 

just what they pleased, in order to pro- that reason, which was not suggested. Is 

cure this delay, with respect to the neces- it possible to believe that legal cliaractcrs 

sity of witnesses, whose testimony they of so great estimation, tliat one of tlum 

acknowledge they were conscious could was then the attorney general of the state 

kc of no service to them, — knd yet they of Virghiia, another almost in^mediaicly 

wished the by-standcrs to consider the after appointed attorney general of the 

court acting highly imfirofier for not tJnitcd States for the district of Virginia, 

gr^mtuig that continuance ! Was this e- and the third, appointed one of the chan- 

vcn to Ss:rve Callcndcr ? No, they avow cellors of that state, should have been so 

they did not appear to serve him, but to utterly ignorant of the law relative lu the 

*erve the f<iw*«'<— Sir, it appears from challenge of the array, as to have rcade 

tiieir own evidence, that Callcndcr would the motion they did ? If not, it must l)c 

have submitted to the court, but for tljeir presumed their conduct was influenced 

iiiterfertnce ; that they volunteered on the by a wish to embarrass the court ; to hold 

occasion not for him^ but for thtir cause ; up tlie prosecution as oppressive ; to tx- 

and yet the volunteers wanted the court cite public indignation against the coun 

to ^ive tlicm to another term to prepare and the government, who endeavored lo 

thcimeivt's, and made Callender swear enforce it, by attempting to impress a 

w'ejut ihcv pkascd to effect their purpose, belief on the public mind, that even their 

'i tuy tiaiJ they were not ^voll acquainted marshal had in the very beginning, violai- 

wilii the law upon libels, and therefore -^d his duty to gratify the wishes of an 

v»v;:itcd tiiiic to examine the subject ; but oppressive government, and that for that 

surely w!ien persons undertake to voluu- purpose he had unfairly packed a jury 1 

teer tli^ir sciviccs on any subject, they \ V as not this immediately, was it not de- 

ouj^^t to be masters of it, and are entitled to signedi y done, for the purpose of cxcil- 

no ir!duh:;t'nce of delay. And as tbiy de- ing public indignation ? What vas tie 

clare tru.y had formed the dctcrniiiiation, concluct of the same counsel when I'C 

on the tjrr.*^ ii^slaucc of an indictnii-in un- C( urt desired them to reduce to ^liu^r,' 

drr the svfii/ion law, to come forward to the qivestions they meant to propoiuifi ui 

voluiilc-cr tiitir scirvices for the Sake not coL Taylor ? They have declared thty he- 

of the ma.o, but of their 'cause. Com- sitated whether they would do it; a"^ 

men decency to the court, and a proper before they did comply with the cou::^ 

rospv'ct for tlvjmsd ves, ouglitto have die- direction, they made a direct effort to h( - 




had thus determined OiTiciously to inter- pn his counsel difficulties and impobin "'' 

ix)sc. which the court had n6t imposed u v.i 

in the next place, when the jury were the counsel for the prosecution ! Vr'nc'v- 

abfxit to be sworn, they challenged the as in fact the counsel for the prosecvii J'* 

array in order to Set aside the whole panel, had fidrly stated the testimony he nK ^ni 

S: ch challcngecan never be made correct- to offer, bcibi'e he produced his y> itnt 5^.-?i 

ly,butforthe jury being returned by an of- having no desire that the juiy ^>^'"^''^ 

ficer not authorised, or for unfair and par- be surprised with improper endercc,-- 

tial dealings in the officer who summons whereas the counsel for Callender, vi>ht'l 

t!ie jury. The reason assigned was, that to have witnesses examined to the ji*^' 

one of the jurors who was returned had ex- without the least previous disclosur*^' ^^ 

pressed sentiments inimical to Calender, tlie juiy or court, of thu evidence nHu.t 
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by them to bc.given ; most evidently that 
they might have tcstinlonf Illegal thus 
imposed upon 'them ; and because they * 
were, by the correct interposition of the 
court defeated in this object, they could 
not consent even, to let this act of the court 
.puss, without a direct attempt to impress 
upon the bye stahders, that it was ano- 
ther instance of theun£iir and oppressive 
conduct of the court, which ought to ex- 
cite their indignation ! And here let this 
i\onorable court remember thatCallender, 
in his Prospect before us, had in the most 
solemn maimer appealed to the state of 
Virginia, that if ever the time should 
come, when the government of the Unit- 
ep States should attempt to prosecute 
him and make him a victim under the se- 
dition law, that state was bound under .ev- 
ery principle of interest, of justice, and of 
the cltdms he had upon them, to come 
forward, and at all risffues and by all 
m^anii to protect him. Is there not, sir, 
great reason to believe, that the object 
of counsel was to second this appeal so 
made bv Calender, and tolnduce the peo- 
ple of Virginia, to come forwanl to save 
their client from the pretended oppres- 
sion of government, — to rescue him from 
theit fangs ! ' 

One of th^ gentlemen who was the coun- 
sel of Call^hder, has told us, that whenever 
a pro%*cudoi! should be attempted under 
the sedition law, he had formed the deter- 
mination to come forward to prove its un- 
constitutionality. That in consequence of 
this determination In Callender's case, 
and only for that purpose, he did ap]>ear 
in order to argue its unconstitutionality. 
He has told us further, that he had no 
hopes of convincing tlie court^ and scarce- 
ly tJie faintest expectation of iTitlucing 
the iury to believe, that the sedition law 
was unconstitutional ; but yet that he 
wished to argue the tjiiestion, with a view 
of making a proper impression upon the 
public mind ? and yet l>e has disclosed to 
us upon his oath, that when the court had 
charged him with wishing to address 
himself to the populace and not to the 
court, he denied the charge, and told the 
court he only wanted to address himself 
to and to be heard by^e couit, and did 
not wish to be heard by the jury and by 
the bye standers ! When at the same time 
he knew he could not be heard by the 
court,' without also being heard by the ju- 



ry and the by-standers, unless they had 
all been, a thing unkno\^-n, sent out of the* 
court house ; or what is equally "unknown, 
had their ears stutfed with cotton, or fill- 
ed with wax ; and yet the same gentle- 
man has said on oath, notwithstanding that 
declaration, that it was his chief, almost 
his sole object upon that subject, to be 
heard by the by-stahders, and on them 
to make proper impressions ! What bare- 
faced, what unequalled hypocrisy doth he 
admit he practised on that occasion ! 
What egres^ious trifling Avith the court I 
But, 1 would ask this honorable court^ 
what were the impressions which Mr.- 
Hay was so solicitous to make on the 
people ? Was it merely to convince theiii 
that the sedition law was unconstitutional, 
and ought not to be enforced ? I lad not the 
legislature of his stale some time before, 
announced this law as unconstitutionp.l, and 
destructive to liberty ? Had tliey not circu- 
lated the denunciation throughout evei f 
part of their own state, and sent it to ev- 
ery legislature in the union. Do not let 
me here be understood to censure that 
honorable body, or to question the pro- 
priety of their conduct, or the rectitude of 
their motives ; far be it from me' to doubt 
that they honestly believed the law to be 
unconstitutional, and fraught with all the 
evils which they suggested would flow 
from its execution; and therefore that 
they thought it a sacred duty to act as 
they did, I am not in the habit of ques- 
tioning the motives which inftuence pub- 
lic or private bodies ; it is my duty to 
leave that question to their own con- 
sciences and to their God : I mvself view 
them in the most favorable light : I only 
mean to state as a fact, a tran>saction of 
notoriety ; but can it possibly be suppos- 
ed after this, the people of Virginia want- 
ed a speech fmm Mr. Hay, to' induce 
them to consider the sedition law uncor- 
stitutional, or could he expect that those 
who doubted after being sowellacqutdnt- 
ed with the sentiments and conduct of 
their legislature^ would be made converts 
by any tiling they should hear from him ! 
No sir, no person can think it. What 
then was his motive ? Was it not to im- 
press on the people, that, not only an un- 
constitutional, oppressive law, was about 
to be enforced ; but also that the court, in 
order to enforce it, was acting in the most 
unfair and oppi^essive manner,- as well as 



\ 



- ' « 

tlie marshal ; and thereby to mflame the afitf ot the lawv and otic of the ^ornii^, 

resentmenf and indignation of the popu- who a[^>ear9 to have felt particularly sm 

lace against the court ? I will not say on the oecasion, atill urgmg that questKm 

that he really wished so far to have excit" to the jury, tlie judge interrupted YAra 

ed their violence, against my honorable and declared that the counsel c^ Calien- 

client as to have endangered his life ; but der had from the first mistaken the law, 

it is impossible that I should doubt but and that they had persisted in pn^smg 

that it would have given him pleasure, their mistakes on the court. Never was 

that their violence should have been so far there a moii; proper or correct exprc«si« 

at least excited, as to have intimidated the ' on used by a judge. Never, I believe, dW 

court from executing this obnoxious the conduct of lawyers more fully jnstiiy 
law. 



such a charge I And, if the abilities of 
the counsel at^e as great as they are re* 
presented to be, it is almost im^ssible 
not to believe, their errors were intenti- 
onal, and with the express view to em* 
barrass the court. In the first place, they 
insisted that the jury, not the court, wai 



Or as Mr. Robinson has it in his short 
hand^ « a mistaken notion.'* Either of 
these expressions was in my opinion ex- 
tremely mild. I sir, should not have hc« 
sitated ui calling it a mod notion. 

The idea that the array was to bt 
quashed because there was retumiMi an 



When my honorable client went from 
Baltimore to Richmond, to hold the cir- 
cuit court, he knew how violently that state 
was opposed to the enforcement of this 
law j but he equally knew that it was hi% 
duty to carry it uito execution, without re- 
gard to the sentiments of any portion of on the indictment of Callender to assess 
the community, or however disagreeable thefinc^ which should be imposed updn 

, it might be to them. Under these cir- him; if found guilty. This was one of 

cumstances he went to Richmond, and their errors, and a most egregious error 

finding the counsel from the first step in it was. And yet my honorable client hai 

this cause, attempting, as lie could hot been charged with rudenesH fw calling it 

but consider it, to inflame the audience as one witness states, " a wild notion.'*— 
and excite their indignation against him* 

, My Lork)rable client, who well knows 
jnankind, and has be^n accustomed to 
popular assemblies, appears to have been 
anxious, as his best security, to keep the 
by-standers in good humor, and to amuse 
them at the expcnce of the very persons, 

who were endeavoring to excite the ir- individual juror, who was supposed to tic 

racibiiity of the audience against him. liable to be challenged, was another nfls- 

Hence the mirth, the humor, the facetious- take ; a mistake that even a school boy in 

niess, by Vhich his conduct was marked law could scarcely be expected to hare 

during the trial ; and which, most fortu- made. The affidavit so incorrectly drawn, 

nately, was attended with the happy con- and their insisting on a continuance of 

sequence he hoped from it, for it is ad- their cause in consequence of that inco^ 

Ttiitted that he^tept the by-standers in rect affidavit, was another mistake, 
f^reat good humor, and excited peals of An additional mistake, was their iici 

laughter at the expence of the counsel, that tlife court had no right to know wSat 

as the witness very justly concludesy for testimony they meant should be g^ven by 

^c^says, « The Counsel did not appear the witness produced, and that it was im- 

to join in tfie laugh" And this, sir, properto require that the questions meant 

most satisfactorily accounts for the niore to b^ propounded to col. Taylor, should 

tlian u5uaJ exertion of his facetious ta- be reduced to writing— -And the attempt 

lents on the trial of Callender ; and I to obtain from the jury a decision that 

doiibt not was the real cause of tliat exer- the sedition law was unconstitutional, w 

.tion. which they so pertinaciously persisted, 

Among the different charges made a- was also an erix)r, I ask tlien whethefi 

gainst judge Chase of rudeness, and unu- when the counsel* had been guilty of aJl 

«ual languaq;e„by him usc;d towards the these mistakes, it did not perfectly jusu- 

counsel of Callender, mc find it stated, fy my honorable client in the expresi^ion* 

that when the judge had repeatedly der he used, that they had been from the fi^ 
^Glared, jtlje coup^el ^ould liot be t>fei'fnit-** mistaken, and thiat tiiey had continued 
%ed to argue to the jury thc'conslitution^-'th'foifgham prLsaing-their sfikt^cis upon 
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' ,tiys€9urt? Nay, did it not justify th^obser- 
;,v«B^on used by him^ which has been urged 
•jui most exceptionable, << that they must 
; jknow better ; and that their conduct was 
in^ieaded to influence the by^tanders."^- 
That the ^ounsefs great object was to 
give an impression to the people has been 
.acknowledged on oath; and the court 
must have had a very moderate idea in- 
deed of the legal atnlities of Callender's^ 
counsel if they could have.supposed such 
a succession of errors to have arisen irom 
. ignorance. 

But the judge is also charged with 
great rudeness in the manner in which he 
.replied in one part of the argument to 
. Mr. Wirt, just at a dme when that gcn- 
:. tUman had finished a syllogism ; by re- 
. j>lyingthat it ivas a non scgaitur.^^! will 
-state the transaction. Mr. Wirt hav- 
* ing, as he supposed, established the 
position, that the jury had a right to de- 
, €ide the law as well as the fact, he pro- 
'•ceeded to state that the coiisUtudon was 
the supreme law of the land, and there- 
Sore that since the jury had a right to diC- 
' ci(ie ^he law, and the constitution was al- 
so the law, the jury must certainly have 
a right to decide the constitutionality of 
a law made under it ; and this conclusi- 
. on was as he declared, perfectly sylogis- 
. tic. As Mr. Wirt had assumed the cha- 
. racter of a logician in his argument, no- 
- thing could be more natural than for Uie 
judge in his answer, to assume the mme 
. tharacter : be therefore replied, like a 
logician, ** a non scquitur, sir ;" The 
correct answer to a syllogism, which is 
rather lame in its conclusion. But it 
Sf srns this answer was accompanied by 
., % certain bow.. As bovja^ sir, according 
; -Jo the manner they are madcy may like 
, mforditj accor^g to tlie manner they are 
uttered, convey very different meanings ; 
" and as it is 9s difficult to determine the 
merit or demerit of a bow without hav- 
ing seen it, as it is the expression of 
words without having hec^rd them. To 
discoiver, therefore, whether there was 
any thing rude or imftrofier in this bow^ 
. I could live nfished that the wimess, who 
. complained so muck of its eflect, had 
given us z,fac dnuie of it. Had we been 
favored not only with the :answcV, but al- 
so with a complete fac »rmk of the bva^ 
. we might have born better enabled to have 
» Jigged .itfthe^ propriety of mj honoraUe 



clients conduct in. this instance. But ft 
seems this ^onr, together with the ^wm 
9cqxdtwr^ entirely discomfited poor Mr- 
Wirt,and down he sat « and never word 
spake more !*' If so, it was a saving of 
time« But we have no proof that Mr. 
Wirt meant to have proceeded any fur- 
ther in the argument, even ha4 ne not 
been encountei'ed with this foiinidable 
bow and non sequitur. And the pre- 
sumption is, that having condensed the 
whole force of his argument into a syl- 
logistic form, and finding his syllogism 
did not produce the conviction intended, 
he took his seat without wishing to spend 
more of his breath in what, dfter the fai- 
lure of his logical talents, he no doubt con- 
sidered a fruitless attempt. Mr. Nicho- 
las followed Mr. Wirt, he is a gentlemaii . 
mild and polite in his manners, he was 
treated by the eourt with politeness. He 
did not /i^rwVin addressing the jury con- 
trary to the decisions of the court, he 
tlierefore met with no interruptions. 

We have now more particularly to dis- 
cuss the charges made against judg« 
Chase, as Aey relate to Mr. Hay, the other 
counsel for Callender. Mr. Hay insisted ' 
that the indictment could not be supported, 
because the title of Callender's publicia-. 
tion, parts of which were charged to be 
libellous, was not inserted in t]be indict- 
ment, to wit, because it was not stated 
in the in<fictment that the book, which 
contained the libellous matter, was called 
<*The prospect before us." And to sup- 
port this objection he went on to prove, 
that when an indictment states libellous 
writings in tenor following, the libellous 
part of the writing set forth, and on which 
the indictment is found, must be set forth 
" verbatim et literatim I** There was 
no attempt to shew that any expression 
in the indictment, was not stated correctly^ 
both verbaity mAUtefaUy, as published by^ 
Callender. The indictment did not charge 
the title d the book as being libellous. 
It did not notice the title of the book in 
any manner. If tlie titles of the book- was 
necessary to have been inserted, which I 
deny, there could not have been a more 
absurd or inconclusive argument to sup. 
port the position, than that upon which 
Mr. Hay. relied ; and the judge shewed 
great temper in merely exposing it to ri- 
dku]^ in the manh^ he (fid, by observ- 
ing, thai as he insisted iht IfteUous met-* 
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tcr should, be s6t pMtv^banm ^ lit era" wretch^ that his object w9A ^ .itctre Me 
1^/1, he wondered he had not aJ so insisted cwu-^e, not Callender. IIow was lie to^ 
it should be set forth fiunctuutim. An serve the cause ? By giving an impres- 
observation, bj the by, which perhaps con- sion to the public mind. Wbalimprcs- 
tained full as much of good sense as of sion did he wish to give ? By holdin}; up 
smartness, since, we ail know the same the idea of oppression on the part of the 
words \:ritten or printed, wiU be liable to government, and corruption on the part 
diftercnt constructions, and convey very Qie court. But finding himself thus 'V ild 
dUFerent meanings, as they arc punctua- in. his attempt^ by the superior abir<tic:> 
(cd. Mr. Hay, it appears from his own of my honorable client and his supirlo: 
ttstimouy, as well as the testimony of tl)e knowledge of mankind i finding thai, in- 
Other witnesses, was guilty of very im- stead of exciting iiidi;^uadon against my 
proper conduct to the court. He insisted client, my ciitnt most fortunately had e::- 
that if the pcisoncr was convicted uiH>n that cited against hiin tije lauglvter and ridit hie 
indictment, he might again be indicted oi the auditors. He went out in a pus- 
for the same offence, and could not defend sion. At the same time, even the maniv r 
^jmself by the conviction on the indict- in which he left the court,, shewed his 
p:ient then before the court. When the wish to impress the public mind, as far as 
court assured him he was mistaken in the possible, with sentiments disadvantageous 
taw, Mr. Hay still persisted and declared, to the court. And as to the interrupdons 
that he should not l>e more surpriaed, even Mr. Hay received, they arc clearly prov- 
* if Mr. Callender should again be indicted ed to be inconsequence of his pcrtina- 

for the same ofl'ence, and should be ciously attempting to act contrary to the 

P'.iuished a second time forthe same ofTence, direction of the court, and in that case the 

than he was surprised at the indictment only question could be, whether the court 

then before the court, and the .attempt to or Mr. Hay liad the control over the 

pui\ish Callender in consequence of that other. 

iadictmeni. What language, I pray you* But sir, there is another charge which 

could be used to the court, but in reality has been made against my honorable di- 

addrcsscd to tlie populace, more derog- cnt, to justify that part of the article wKch 

atory to the then administratioOi as be- accuses him of rud^nesa. It is said that 

ing unprincipalledly oppreesivei or con- speaking of Callender's counsel, or ad- 

taining a more direct attack upon the dressing himself to them, he called them 

iiitegi ity of the judges, holding them up " young gentlemen,** To me it appeal's 

as the venal tools of the then admihistra- astonishing, that these expressions if 

lion, ready to be the instruments of its used by the judge, should be thought nr- 

oppression I proachful to the counsel, or a proper sub- 

What was also the final conduct of Mr. ject of a criminal charge ; and it gave mc 

Hay, when having repeatedly attempted real pleasure to find that Mr. N'icliolas, 

'to argue to the jury against the directioa whose whole conduct marks him as a i^en- 

i>fthecouit,aDd having as repeatedly been tleman, did uot consider them offensive, 

interrupted and stopped by the court ? He has observed that he was young at the 

He took up his papers to withdraw ; i^p- time, and whoever has seen lum as awk- 

on which the court told hiia> if he pleased ness, must be convinced of the truth of hn 

ht might proceed. His answer was, "I assertion. But we are told that Mr. Wt^i 

mil wity When the court further ob- was at that time, about thirty years of ai^fj 

serve^, you will not JMr. Hay, be cap- had bfeen a married man, and was then a 

tious, goon if you please ifi, any manner widower. It doth not appear that jurf2:c 

you choot>e, and yoi, will not interrupt phase knew of these circumstances ; but 

yoiL Even then, when in my opinion, if he had, considering that Mr.,Wirt v-^s 

•1^ court had, as.in Fries' case^ made inu a widower, he certainly erred on the ric:hi 

proper concessions, what was his answer? side, if it was an error, in calling hirr.i 

•* I am not captious, hut I will not firo" young gentleman. But, sir, let it be con- 

<eedJ* . And be folded up his papers and sidered that my honorable client has been 

withdixjw. * stated by the honorable managers, to be 

How came he thus to act ? As to Calf nearly tliree score and ten, let also his great^ 

^^^Jbe^Dknowledges hede8pi»e4 the 2c^ attainments be consideredi and let' 
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m^ ask, if an]r person can think his ad- 
dressing gentlemen, so much inferior to 
himself m age. and knowledge, by the epi- 
thet of''* young gentlemen," offensive to 
them, much less criminal as to the pub- 
^c I But as another instance of his rude- 
ness we are told, that addressing' himself 
to Mr. Wirt, who observed that *'he 
was going on," the judge replied ^'no 
sir, I am going on, therefore sitdown sir." 
This address was made by the judge to 
Mr. Wirt, when he (the judge) was about 
to give a long opinion to him and the coun- 
sel employed with him, which opinion, 
upon Mr. Wirt's sitting down, the court 
did give. And pray, sir, was there the 
least impopriety in a situation of that 
nature, that the court should desire the 
counsel to be silent and to tak^ their seats ? 
Before judge Chase went from Balti- 
more, to nold tlie cu'cuit court at Rich- 
mond) he knew that the sedition law had 
been violated in Virginia. I had myself 
put into his hands The prospect before 
us. He felt it bis duty to enforce the 
laws of his Country. What, sir, is a judge 
in one part of the United States, to per- 
mit the breach of our laws to go unpun- 
ished, because they are there unpopular, 
and in anotKer part to carry them into ex- 
ecution, because there they may be 
thought wise and salutary ? And would 
you really wifli your judges, inftead of 
acting from principle, to court only the 
applaufe of their auditors ? Would you 
wifli them to be what fir Michael Fof- 
ter has fo cotreflly ftated> the mofl: 
contemptible of ail characters, popular 
judges : Judges who look forward in 
all their decifions, not for the applaufe 
of the wife and good ; of their own 
confciences ; of their God \ but of the 
rabble, or any prevailing .party ? I 
flatter myfelf that thjs honorable fe- 
nate will never, by their decifion, fanc- 
tion fuch principles i Our government 
is not, as ws iay, tyrannical, nor add- 
ing on whim or caprice. We boaft 
of it as being a government of laws, 
JBut how can it be fuch, unlefs the 
laws, while they exi^, -dXQ Jacredly and 
impartially^ without xegard to populari- 
ty, carried into execution ? What fir, 
fiiall judges difcrtmioAt^ ? Shall they 
be permiued to fay, ** this law I will 



execirte, and that t will not ; becrufe- 
in the one cafe I may be benefited, in 
the other I might make myfelf ene- 
mies ?" And would you realUy wifti 
to live under a government where yout 
laws were thus adminiftered ? Would 
you really wifh for fuch unprincipled^ 
fuch time ferving judges ? No, fijr, you 
would not. Tou will with me fay^ 
" Give me the judge who will firmly, 
boldly, nay, even Jlernly^ perform his 
duty, equally uninfluenced, equally un- 
intimidated by the ^* Injlantis vultus 
tyranni," or the ** ardor civiuni prava 
jubentium !" — Such are the judges we 
ought to have ; fuch I hope we have and 
Jhall have. Our property^ our liberty^. 
our lives i can only be prote£led and fe- 
cured by fuch judges. With this hon- 
orable court it remains^ whether we 
Jhall have fuch judges ! 

The remaining part of this charge 
ftates, that my honorable client ** be- 
trayed an indecent folicitude for the 
convi£tion of the accufed, unbecoming 
even a public profccutor and as highly 
difgraceful to the character of a judge, 
as it was fubvcrfive of juftice P I am 
not certain fir, whether I cxa£ily know 
what is here meant by a public profe- 
cutor. If thereby is meant the public 
officer, who profecutcs thofc charged 
with being guilty of crimes againd t(ie 
public, I am indeed forry to find that 
thofe officers, fo neceflfary, are holden 
by the houfe of reprefentatives of the 
United States in fo incorred a point of 
view. I deny fir, the propriety of the 
remark \ and muft be permitted to 
refcuel the public profccutor from a re* 
mark fo deregacory. He is as much the 
prote£tor of innocence, as the aven- 
ger of guilt ; his duties are. as c\tzx\f 
marked as thofe of a, judge. Thef 
have bpth one common obje<5l in view^ 
though a^tng in different chara£ltff8. 
The profectttor and the judge are #^ 
qually bound to (hieid the innocent, and 
to punifli the guilty. The pro&cutor 
does the fame benefit to his coai:^tr.y 
by faying the innocent from punilh? 
ment^ as by preventing the guUty from 
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iinptmitf. NUeher die judge nor the Febrtofjr «5tih kt haSf pmt to;'Mr. 

profectttor ought to attempt injuring th' Martin proceeded, as fbjjows : , 

Hoeence, It it equally the duty of Iwth After having returned my very aim' 

to punifli guilt I Such, fir, arc my ideas.' cere thanks to this honorable court for 

Such, fir, I have erer undcrftood the their polite attentton on Saturday, ia 

duties of an ^e^ which I have held giving me time to this; morning, I will 

' in the ftate of Maryland, for twenty- now proceed to the further invcstiga- 

fcfen year's or more ; and if my con- tioti of the case, in which we zrt ttu 

duft had not been during that period, gaged. But before I call your attcnti- 

confonaiTt to thcfc fcntimcnts, 1 Oiould ort to the fifth and sixth- articles of inv- 

indeed feci myfclf degraded and dif- peachment, permit me to notice some 

honored. f^^ points that I find had been una^ 

I have now Mr. President gone tended toby me on Saturday, 

through the observations, which have When a witness (Mr. Rind) who 

appeared to me necessary upon the had been in some degree concerned m 

four first articles. If I have been printing The prospect before us, ap- 

thought tedious niy apology is the re- peared at the trial of Gallender to give 

iBpect I feel for the dignified source evidence ag^nst him, we are told judge 

from which these charges have pro* Chase assured him fhat he niight be 

ceeded ; — ^ftom my inability to decide, under no apprehension frbm giving tes- 

which of the tharges the honorable ma- timbny, for that be should not be pro- 

nagers will most rely upon, in their con- secuted on account of any thing he 

elusion } and the consequent necessi- ihould disclose on that trial.' 

ty of dilating upon them all; sensible What is the fact from the evidence? 

of the extreme danger, that for want of Mr. Rind, it seems, was summoned as 

exertSons'wbich indeed Require greater a witness, — ^became forward without 

abilities than I am able to bring into any objection on his part, to give evi« 

tiction, erroneous ' impressions should dence.— It was then that Mr. Hay, in 

remainin any instance Upon the minds order to throw impediments in the way 

of this honorable court, in a case of ofthe prosecution, undertook to ititer- 

such public magnitude, and in which fere with the witness of the United 

my honorable ciieht is so deeply inte- States, and to tell him that he was not 

tested. For his sake, — ^for the sake obliged to give testimony, as it might 

of my country, I have felt it a sacred criminate himself. — ^The judge rcpli- 

; duty to iexert those few talents which ed it was vciy true, but that the court 

providence hath been pleased to bestow would take care the witness should 

upoti me ! ' not be prosecuted on account of any 

[It was now fh'^ o'clock, when Mr. thing he should disclose in his evi- 

'Martin, informing the senate, he had dence, which might affect himself. 

not breakfasted that morning, — and By this the court only meant that they 

'h^dnoC nuring that day taken any re- would not institute any criminal pro- 

'freshment of any kind, except two sccution against the' witness, and if any 

glasses of wine and water; — -That the indictment should be found against 

*nfthimd sixth articles yet remained to him grounded dn the testimoney thus 

be investigated by Am, as being altoge- given by him, they would interfere 

'ther of a leg^al nature. And that he felt with government to procure a noli fro-' 

himself too much exausted to proceed ; sepu^ or pardon — ^and on these condi- 

*kollttited the indelgence of the court to tions, and under such promises, it is a 

permit him to conclude on Monday, mostusual practice to introduce asso- 

this was readily granted, and the court ciates and accomplices to giv& evidencs 

acpordiogly adjourned.] for the conviction of other and greater 

The court having met on MondaV, criminals.-— But this is suggested to 
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hajtojbeai isaprope? in tbe judge ;~> to say, wha ou^ and who oug^t not 
and one ef the witnesses, the present to he admitted king's evidence. Tha 
at^pimey general of Virginia^ has on -counsel thereupon said that on reading 



hir, eXaminatiGA rather hazarded the 
idi/^a, diat any interference of the na- 
ture in question, ought to have been by 
dhe United States attorney for that dis- 
trict, and not by the court. 

Th^. gentleman is mistaken. — In 
Great Britain, when, an accomplice is 
produced to be a witness, his produe-- 
tion, and the security he hath against . 
prosecution on account of any thing 
which he may disclose having a ten- 
dency to criminate himself, is the act 
of the court, and not of the public pro- 
secutor, except so far as it is don6 un- 
der the direction and with the courts 
atpproba]tion i To support this position 
- 1 will again turn to M^Nally p. 203, 
The admitting an accomplice as 
a^wlmess for the crown, is not a mat^ 
ter granted by the court as of course^ 
)mt depends upon the question, whe- 
qier the indictment can be found, and 
supported without his evidence* 

As in the king agsunst Robert and 
WiUiam Lucjchurst, Maidstone, Lent 
£^sizeS)ird8. 

^ Counsel for the crown moved, that 
Avery, an accomplice might be brought 
before tjie grand jury to give evidence 
on a biU of indictment* 

Justice BuUer,saidit was not amotion 
of course, and he desired the counsel to 
read over his brief, and certify that 
there was.not sufficient evidence to 
convict without the testimony of the 
accomplice, otherwise he would not al- 
low the motion ; because it might be 
the means of letting off the worst of- 
fender, aiid punishing those to whom 
otherwise, according to circupistances, 
mercy might be shewn, and he instanced 
a siniilar case, which happened at 
York assizes.— -The counsel then st^^t- 
ed that this offender- had been before 
admitted king^s evidence against the 
others by ih^ committing justice* Boi- 
ler said that Ae would not pay any re- 
gard to^that, because it ought not to 
l>e in the power of a justice of the peace 



the indictment and his brief, he thought 
the accomi^ice ought to be admitted 
i& evidence ^^ And his motion was 

gremied^-^Th^it is by tite court* » 

This authority clearly shews that in 
£ngland it is. considered the province 
of die court to decide when, and on 
what terms, accomplices sh^U be in-^ 
troduced as witnesses f and such 'has 
been the uniform practice in Maryland* 
And here' let me observe before t 
quit this subject, as to Mr. Hay's con- 
duct, that although tliis witness cam^ 
forward voluntarily to pve testimony 
without making any objection on his 
part, Mr. Hay to obstruct the prose- 
cution, officiously interfered as far as 
he could, to deprive the United Statea 
of the testimony necessary tp convict 
tfie offender, smd to dissuade the wit- 
ness from being sworn* A conduct I 
confess, I cannot but view as. being at 
least highly censurabLe, yet, a^v, my 
honorable client suffered it to pa^ 
without even the smallest reprimand ! 
This did not shew adispof^iuon, on the 
part of judge Chase, to be captious 
even with Mr. Hay.- 

There was another part of the tes- 
timony I omitted to notice ; I will now 
do it, lest the gentleman, wl^o comes 
after me might make the sande omisst* 
. on — It has been sugge^^ted l^ two c£ 
the witnesses, that the court in one in* " 
stance, used the word ^ we," in the 
plural number as identifying the court 
with the prosecutor of . uie. Unltedi 
States* . Mr. Hay has stated it to have 
been on the following occasion; when 
the counsel for Callender reproached 
the court, with being guilty of partiali&f 
in requiring the questions by them jnto*- 
pounded to' Col Taylor to be reduped' 
to writing although the court had not 
made a similar requisition . of the pro- 
secutor. The court in reply observed 
^^ the attorney when he opened his case, 
stated what he expected to prove ;*<• 
But though he cidy we were not olllged 
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fty.^ He was asked if he was satisfied 
atftojthe correctness of these expressi* 
ems^ he repUed in the affirmative, and 
being taken down as I have now in^ 
ti^oduced them, and read to him, he 
adhered to them* Some mistake there 
must be, for the words so stated are 
destitute of sense or meaning. ^^ But 
though he did we were not obliged to.'' 
To do what ? I presume, to have com- 
pelled him to give us his questions in 
writing. 

The sense then must have been, that 
as the attorney had disclosed what he 
meakit to prove, and as there was na 
doubt of the propriety of ^ evidence, 
therefore, diey, the court, Were not 
obliged to require of him to' put his 
questions in¥rriting. This construction 
reduces the answer to common sense 
and propriety, and iirees the answer 
from obscurity and from censure.---' 
Mr* Nicholas thinks the word ^^ we'' 
was used in one instance by the court, 
as understood by him, in the same in« 
correct manner, as identifying the 
court with the attorney, but not at the 
time, or on the occasion to which Mr* 
Hay alludes; he however is incapable 
(o specify at yviat time, or on what oc- 
casion* I ask, sir, upon such evidence 
Bo uncertain, so vague, so unsupported, 
can- any criminality be fixed as to this 
part of the charge upon' my honorable 
client* 

Indulge me, sir, with a few remarks 
OB certain private smd social conversa- 
tions which it seems have taken place 
between the judge and some others,-— 
mnd which though perfecdy innocent of 
themselves, have been pressed into the 
service of this prosecution, and at- 
tempted to be distorted into criminali- 
ty* — and I win then quit th'is part 9f 
the charges«-*-A very worthy and re» 
spectable gendeman, with whom I 
have long been acquainted, (John T* 
Mason, Esq*) has been called upon to 
disclose a jocose conversation, which 
took place between him and my honor- 
able dient) a few days before he went 
ontoRtchmond,to hold the court, at 
wUch CaUcnder was tried* On that 



occasion he tells us judge Chase in* 
f<Mined him thaf he was going to hold 
the court at Ridimond,andiliathifwsi 
determined to teach the Virginia bar 
the difference between the liberty and 
ttie licentiousness of the press* That 
as to himself, there was no person i 
gi>eater friend to its real libertyy— iior 
a more decided enemy to its licead- 
ousness* Judge Chase further observ* 
ed that he was in possession of a copy 
of The prospect before us, which I had 
given to him^ and said either,^ that if the 
state of Vir^ia was not totally de. 
based, or, that if there was an honest 
jury to be found in that state, but Mr* 
Mason thinks the first, he woilld 
bring Callender to punishment* Mr* 
Mason has declared the conveisarion 
was open and pubHc in the presence of 
a number of gendemen^ perfecdy jo-' 
cular, and in great good humor, and it 
is proved the conversation was intro- 
duced by Mr. Mason himself, whose 
facetious talents are so well known.-- 
That gentleman has declared that it 
was pai^iil to him to be obliged now 
to disclose what then passed* Nor 
can any person doubt it ;— or that no- 
thing but a sense of the obligation he 
owes to his country when thus csdled 
upon to obey the claims society has 
upon him, pould have induced him thus 
to disclose the particulars of this sport* 
ive facetious conversation introduced 
by himself, to gratify the views of any 
person, who would wish to turn it to 
the disadvantage of my honoraWe client 
But, sir, I will ask, in all this what 
is there which fixes any criminality on 
judge Chase, or which indicated on 
his part a disposition to oppress? It 
was a fact notoriously known, diat the 
bar of Virginia, in general d[id,or st 
least professed to, consider the seiBdon 
law unconstitutional, as undtdy re- 
straining the libertjr of the press,— that 
great Palladium ot our righrts. On the 
contrary, my honorable client with m^* 
ny other respectable characters, legal 
and other, considered it as a wholesome 
and necessary restraint upon its licen- 
tiousneasi and believed thai such re- 
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f^rakkt was the •best security for the 
poresenration of its Ubeity. And on this 
subject let me introduce the authority 
of Dr. FianUin^ himself a printer, and 
as greatan advocate for the liber^ of 
the press, as any reasonable man ou^t 
to be» He has declared that unless ^e 
slander and calumny of the press is 
resftramed by some other law, it will 
he restrained by dub law« The senh 
timent sir, is just. Ifgendemen can« 
not find in the laws - of their countiy a 
protection from that profligate conduct 
ofprinters, which -is at thb time so 
conuix>n, or cannot obtain from the 
laws of their governments ample pu» 
nishment against their . base calunmi- 
a&ors^ they will become their own a» 
vcngers* And ^o the bludgeon, — ^the 
awopd, or the pistol diey will resort for 
that purpose^-^But to return to my 
client, it was his knowledge of the pre- 
vailing ideas of die Virginia bar that 
induced him to use expressions which 
amounted to no more than his strong 
sense^ that they had erroneous optni« 
ons as to what was die true lit>erty.<^ 
the press, and did not properly distin* 
guisdi between its liberty and its licen- 
tiousness* 

And as to thedetermination, he exp 
pressed that he would bring Callender 
topQuishment* Mr. Mason has declar- 
ed that every thing the judge said on 
that Siubject i was predicated upon the 
suppositioni that Callender was in re- 
ality. Ae author of The prospect be- 
fore us. 

-There w^^nodiing then personal as 
to Callender, but only an honest indig- 
nation -expressed against a vile libeller 
whomever he might be. 

The judge had in his hands one of 
the most flagitious libels ever publish- 
ed in America,-*^ case in which there 
hadrbeen the most impudent and daring 
violauon oi a law of the United States ; 
—^e considered it his duty to put the 
law in«iorce against such an offender* 
And was it nOt ? Y^ sir, * if a judge, W- 
theroffm orvn inewkdge^ ^ebyinfirma^ 
tion derived from a respectable souroe^ 
has reason to believe the laws of his 



country have been violated particularly 
in cases of magnitude, it is his sacred 
diity xor^comax^aA. to the grand jury 
an examinatioa into such crime«, and - 
to endeavor to bring their perpetratori; 
to due punishment. I, sir, disclaim the 
idea that a judge shews a want of im^* 
partiality because he is desirous to see 
guilt punished. I, sir, have no idea, 
that our judges should be, like' the gods 
of Epicurus, lolling upon their beds of 
down, equally careless whether the 
laws of their country are obeyed or vi- 
olated, instead of activehf discharg- 
ing their duties^ — ^J«dge Chase wentto 
Richmond determined to enforce the 
laws of his country :<-*^It >¥as a& ho- 
nest determination ! He might, it is 
certain, under the frivolous pretexts' 
used for that purpose, have continued 
the cause to another term, he might by 
so doing have left the odium of enforc- ' 
ingthis obnoxious la^tobe incurred 
by some other * af the judges ;— by so 
doing my honorable client might hav« 
avoided the oUoquy to which he ha9 
been exposed on account of this trial, 
and this impeachment as far as it is" 
founded thereon. But had he so done, 
in my opinion, he would have been ' 
g^^ <!f^ cowardly dereliction of hii " 
duty. ' ' 

Mr. Tripolet has also been intro^ 
duced to prove casual conversation in 
the moments of unsuspecting sociality 
and levity. He it seems travelled in. 
the public stage with judge Chase to. * 
Richmond-— On the second day of 
their journey, having formed an ac- 
quaintance during that time, some 
conversation being introduced relative 
to Callender, Mr. Tripolet informed 
the judge that Callender had, when he 
first came to Virginia been taken up ia 
Berkley county as a vagrant-^— and 
judge Chase replied "it is a pity that 
they had not hung the raacal.^^' And 
this is introduced to prove that the 
judge left Baltimore with a predetetr^ 
mination to oppress, and do injustice ' 
to Callender! 

I have, sir, heard, I believe more 
than one hundred of the most respec-^ 
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tabk ge&tleinea of all p6liticid parties 
ufte similar expressions, not only when 
speaking of Callender, but also of some 
other printers : But these expressions I 
only considered as marking their disap- 
probation of the conduct of those prin- 
ters, not as R proof they would be guil- 
S of Injustice towarda them, ar that 
ey would do them any unauthorized 
injury«-*«Tripolethad inthe stage, in- 
formed my client that he had never 
jieen Caliender, the judge meeting 
him at the door of the tavern, where 
they both lodged, as. he came from 
coijat, the d^ on which the bench- 
wfurant issued, observed to Tripolet, 
^^ thatthe marshal had gone after Cal- 
lender, therefore that he probably 
would haire the pleasure of seeing 
him,'' and a day or two after informed 
^Tripolet that the marshal had returned 
without Callender, and he was afraid 
diey should not catch the damned ras- 
cal that court — Tripolet has told us he 
boarded with judge Chase at the same 
tavern six days ; they were^ravelling to- 
gether three d9ys,duriugthis whole time 
of nine days, such only are the scraps 
of loose idle conversation, which have 
been picked up and brought forward 
fis indicating a hostile and oppressive 
principle towards Callenden 

As to the word "damned," which 
has been introduced in the conversati- 
on, however it may sound elsewhere in 
.the United &ates, I cannot apprehend 
It will be considered tvry offensive, even 
from the mouth of a judge, on this side 
iof the Susquehanna ;r-*to the south- 
vrard of that river it is in familar use, 
generally introduced as a word of com- 
jwoison,—— supplying frequently the 
place of the word " very'' not confined 
to cases where we mean to convey 
censure, bu^ frequently connected with 
j^ubjects th^ most pleasing ;— .thus * we 
^ay indiscriminately a very goQd or a 
damoM good bottle of wine ^ — adamin'd 
^od dinner, or a damn'd'dever fellow. 

But, sir^ what must at once efface 
every pretence of a disposition hostile 
and oppressive tovrards Callender on 



the part of judge Cha^e, is ihemlSnm 
of the punishment inflicted, 

I now Mr. President shall proctei 
to the fifth and sixth articles of im^ 
peachment.^— These relate to the pro^- 
cess issued against Callender, and to 
the time at which it was made retuma- 
ble.*-By the fifth article— ^ny client ii 
chained with having awarded a capita 
against Callender by which h^ was a^ 
rested and committed to close cnstodf, 
although it is provided by an act df 
congress passed the twenty fourth day 
of September, in the yeay ITSO^thatfdr 
Any crime or offence against the Unit- 
ed States the offender may be arrested, 
imprisoned or bailed agreeably to the 
usual mode of process in the state 
where such offender may be fottiid,-^ 
and although it is provided by the Isws 
of Virginia that upon presehtment by 
any grand jury of an offence riot cap- 
tal, the court shall order the clerk to 
issue a summons a^instthe person or 
persons offending, to appear and an- 
swer at the next court. 

The criminalityaliedged against my 

honorable client by this article as well 
as the «f;r^A, consist in his violation of 
a law of the state of Virginia, by which 
it is supposed his conduct ought to have 
been regulated. 

We find from the evidence in this 
cause, that the legal characters of that 
state, whether on the bench or at the 
bar, cannot agree among themselves as 
to what is the law of tliat state, — and 
that the practice has been and con- 
tinues to be variant in counties in 
Virginia. — ^Nay it is proved that two 
highly respec^dde legal characters, 
who successively held the office of at- 
torney general (Col. James and Gen. 
Brooke; were applied to by one of 
their deputies, and declared themselves 

incapable to decide iRdiat* ought to be 
the practice, or in other words, to de- 
cide in which cases a summons ot^t 
to be issued and in what cases a capias 
was the proper proccss.-«-^urely then 
judge Cliasc, who was a stranger in 
Virginia^ cannot be considered cri- 
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mitial nor even subject to i^eproach for 
not understanding a law of that state, 
the true construction of which remains 
even now a question, upon which the 
Virginia judgesand lawyers find it im- 
pos^ibk to agree. . 

jUpon these observations I think I 
must safely rest my client's defence, 
as to this charge ;— And ev^en to con- 
sent that)ie shall be convicted and re* 
moved from office, whenever they shall 
agree among themselves upon the con- 
structioii of their law, — provided it 
should be against us* 

Bui) ^r, I mu^t request to be indulg- 
ed in an efideavor to investigate this 
subject whiph appears so intricate, and 
to try if I cannot throw such lights up- 
on it as possibly may be serviceable to 
diegentleiiienofthebar of that state, 
whose law is in question ; and in this 
attempt I feel a confidence, that I shall 
be at least able to satisfy this honorable 
coutt, judge Chase, e< en if bound to 
conduct himself according to the laws 
of Virginia, which I utterly deny, and 
shall endeavor to disprove, acted not 
only free from criminality, but widi 
the striaest propriety. 

. I shall lay down as a position, 
which will not be controverted, that in 
all personal actions, civil or criminal, 
instituted against individuals in Vir- 
ginia as weU as in Maryland the pro- 
cess to bring them in to answer to the 
facts is, and hath always been a ca- 
pias, Or process to arrest the body,-— 
except so far as by legislative acts of 
the respective states, the law hath in 
certain cases been altered and other 
process directed.-— And I mean to 
• shew that every case in Virginia, civil 
or criminal, and some there arc of both, 
where a summons is the legal process, 
arise-outof the legi^ative provisions, 
that is the acts of assembly of that state. 
And by examining the different acts, 
wKich have been passed upon this sub- 
ject, we shalLbe able to ascertain, what 
are the ca^es where and the only cases, 
therein a sununons ought to be issued* 



I have sir, before me the laws of Vir- 
ginia antecedent to the Ameiican Re- 
volution ; It is the edition printed at 
at Williamsburg by Rind^ Purdie and 
Dixon^ in the year 1769. It appears, 
sir that until the year seventeen hun^ 
dred and forty eight, suits might be 
brought in the county court for any 
sum exceeding twenty five shillings 
current money, or two hundred pounds 
of tobacco : and actions of trover or 
detinues without regard to the value of 
the article converted or detained on all 
such actions acapiasadrespondendun^ 
was the first process issued, authoris- 
ing the sheriff to take the body of the 
defendent into his custody and havfe 
him before the court at the time when 
his Writ was returnable— in that year 
a law was passed, chap. 4th, by the 26 
sec. of which it is enacted, ** that for 
the more speedt/rccoytry of smattdthts 
it shall be lawful for the justices of any 
county court to hear and determine all 
suits brought for any debt Or demand, 
due by judgment, obligation, or ac- 
count for any sum or sums of money 
or tobacco of the value of twenty five 
shillings current money or two hun- 
dred pounds of tobaccOj and not ex- 
ceeding five pounds of like money, or 
one thousand pounds of tobacco, -by 
petition without the soieimiity of a Jury y 
and where the demand shall not exceed 
the above mentioned sums, the plain- 
tiff shall proceed by petition, zndnct 
otherwiscy^ after directing in what 
manner the claim is to be set forth in 
the petition — ^the same section directs 
that " upon filing such petition in the 
clerk's office, a summons of course 
shall be issued returnable to the next 
court (the courts were then held 
monthly) a copy of which, together 
with a copy of the petition— and ac- 
counts shall be delivered to the de- 
fendant, or left at his or her usHal place 
of abode, tien days at least before the 
next succeeding court, and the s^me 
being returned executed by a swt}m 
officer, or oath made of the due service 
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jdieneof, if the defendem do not then 
.appear, it shall be lawful for the saud 
justice to hear and cfxamiiie into th^ 
truth of the matter so compUined of, 
and to determioe the cause on the evi- 
dence produced, or to dismiss the pe- 
tition as to them shall seem just*-— 
And if the defendant do appear, he 
shall forth with put in such answer or 
plea tfiereto as will bring the matter 
of complaint in issue thereupon : Or if 
he fails to plead, the court shall in- 
stantly proceed to hear and determine 
the cause in a summary way upon 
such evidence as shall be given and 
shall give judgment according as the 
very right of the cause and matter in 
.lawshaU appear unto them without re- 
gard to form or want of form, Sec." 

By the i2d sec« of the same law, it 
is enacted ^' that when any person en- 
tided to an action of trover or detinue 
shall set forth the value of the thing de- 
manded to be under the value of fve 
pounds^, in a petition to any county 
court, z%ummona shall issue, and the 
same proceedings shall be had as in ca- 
ses fat the recovery of small debts* 
But for the recovery of any penalty for 
atit bredchee of the penal hews of the 
then colony, no charge was made as to 
the mode of instituting the action*-^- 
Tlieprocesar of capias to arrest the of- 
fender, or the right of trial by jury in 
such actions, as to these subjects, the 
law was left as before: and yet actions 
of this natuf^ were under the consider- 
ation of the legislature ; for we found 
in sec. ^3 of the same law, " that for 
the easier, speedier and better advance- 
ment of justice in obtaining judgments 
in any such suit or action, where the 
penaUy sued for shall not exceed four 
pounds, current moneys or one thoU" 
sand pounds of tobacco, if in such suit 
any defnurre shall be joined and enter- 
ed therein, in any court of record within 
said dominion J the judges shall proceed 
and give judgment according to the ve- 
ry right oif the case, and as the matter 
of law shall appear to thcm> without re« 



garding ahy imperfection^ omissiotior 
defect, &c« in and &c* except those- 
only which the party demurrbg shall 
specially and particularly set down and 
express, together with his demurrer, 
as causes of the same notwithstanding, 
&c. And that if any verdict should it 
givenin any such action^ or suit, inany 
court of record in said dominion, the 
judgment thereupon shall nor be staid 
or reversed for or by reason of any de- 
fault in the form or want of form, or a- 
nywrit, &c any law, statute or usage 
to the contraxy notwithstanding*^' 

And here, sir it may perhaps be pfo • 
per to observe that in Virginia, at least 
before the revolution, the penalties in- 
flicted for the breach of thtir penal 
laws, were commonly by theacts them- 
selves directed in what mode to be re- 
ceived, which mode was almost uni- 
versally directed to be ^^hy in formation^ 
bill, plaint, or action of debt, in any 
court of record within said dominion, 
wherein no essoin, pretection,V)r war 
ger of law, privilege, or any more than 
one imparlance shall be allowed" [Mr. 
Martin turned to a variety of the jpenal 
laws to shew such were the provisions.] 
This honorable court will perceive that 
under these provisions, the penalties 
could not be recovered by presentment 
and indictment, as hath frequently 
been determined ; hence the usual 
suits or actions resorted to iii the courts 
of Virginia for the recovery of those 
penalties from the smaUest to the great- 
est, were infomuUions or actions of 
debts. And the twenty-third section 
which I have just read relates to such 
informations or action of debt, wher^ 
the penalty should not exceed f^^ 
pou7idSj.zriA to those only applies sucli 
regulations as are thereby made, which 
however do not alter the form of action 
or the nature of die proofs to be issued^ 
even in those cases, but leaves the law 
in tliose respects as it was before* 

However during the same session 
Jn the legislatorial disquisitions, they 
thought proper to take away the trial 
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bf jury in proceedings 5y pretefUment 
to recover peiialtiea.not exceeding five 
pounds^— to give die courts summary 
jurisdiction in those cases ; and to take 
away die process of a capias therein* 
— And hence having by the fir«t sec- 
don of chapter seven (see. page 188, 
layrs of Vir^ia) enabled grandjuries 
to present breaches of ?S[ penal laws of 
that then colony : by the second section 
is thus enacted ^^ that when any offence ^ 
or oflfences shpuld be presented by a 
grand jury ^ and the penalty or foifei^ 
ture by law, inflicted thereon shall not 
exceed five pounds current money or 
one dioustuid pounds of tobacco^ be it 
to the king and informer, or to the par^ 
ty and informer only, or appropriated 
to any other use whatever, such pre^- 
sentment need not be drawn up in other 
form^dxan as the sam^ stands presented 
by the grand jury, and thereupon the 
court shall o^er a summons forthwith 
to issue, to summons any person, so 
presented to appear and answer such 
prtsenXmenJt at the next court (as I have 
before obseired, the courts were then 
held monthly) and shall not admit dF 
any exception or pleading to the form 
or manner thereof, but shall proceed 
to trial, without thtformaUtyofajuryy 
and give judgment upon such present^ 
mem, according as the very right of the 
cause and mattei^ in law shau appear 
to them ; and if the party summoned 
£uls to appear, the court may g^ve 
judgment K>r the penalty." 

"ftius sir, the law of Virginia re. 
m^dned untU the revolution, and from 
this view it will appear that the only 
cases, where, in personal civil actions, 
the process was to be by summons^ 
and not by capias, were where debts 
were claimed not exceeding five 
pounds or one thousand pounds of to- 
bacco, or property converted or de- 
tained not exceeding the sarnie value, 
in all which cases tihe suit or action 
was to be instituted by petition, and 
the c^urr was to decide in a summary 
manner withoutthe instruction of a jury* 

And that the otily^ case, in criminal 



proceedings, where a summons was 
dii:ected to issue^ Is where a prestnU 
ment hath been made by grand jtcry^ 
for an offence, the penalty, whereon 
shall not exceed five pounds current 
money, or one thousand pounds of to-' 
bacco, which ^r^^tffn^meni need not be 
drawn up in any ether form ; and on 
which presentment the court was to 
decide in a summary manner, without 
intervention of a jury f — ^This honora-i 
able court also perceive, that the pro- 
vision of this act directing summon^ to 
issue in the case I have stated commotw 
ly apply to presentments made under 
the local penal laws of Virginia where 
the penalty is restrained to a sum not 
exceeding five pounds current money, 
or a thousand pounds of tobacco, and 
cannot exceed to presentments for of^ 
fences 9t common law, for as assaults, 
riots, libels &c^ fine in all such cases 
the courts have adiscretionary power 
to fine what sum they think reasoni-' 
ble and therefore may fine beyond fone • 
pounds current money or a thousand 
pounds of tobacco««*-Nor doth the pro- 
vison exceed'to any case even undei" ^ 
the penal laws of Virginia where 
the court may punish by imprisonment* 
Upoa this examination of ^e subject, 
it appears that until the time of the A- ' 
mericanPevolution, according to the 
laws of Virginia a capias remained the 
proper process in all personal civil ac- 
tions except where the claims wasfo^ 
money or debts due not exceeding 
five pounds cun*entncK>ney or one thou- 
sand pound[s of tobacco — or where, in 
detinue or trover, the plaintiff laid the 
value of the pn^erty not exceeding 
the aforesaid sum.-*— And that in crM* 
mino/ cases a capias remained the pro* 
per process in all proceedings for offen- 
ces at criminal law ;•— and for all offen- . 
ces against the acts of the state ofVir- 
ginia where the court may inflict a fine 
of more dianfive pounds current mo- 
ney, or which were punishable by im- 
prisonment.— Having thus shewn what 
was the law^ on this subject at die time, 
of the American Revolution,-^! have 
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sir, t6 examine what char|;es and altera* 
tions have beea made therein since 
that period* 

The first law made since the revolu- 
tion was passed in the year 1792, and 
is to be foundin the edition of the Vir- 
ginia laws published by Augustine Da- 
vis in the the year 1794, page 96, the 
37 section increases the amount of the 
debt, which may be recovered by peti- 
tion in the county, city or Borough 
court to a sum not exceeding twenty 
dollars or eight hundred pounds of to* 
bacco, directing process to be by sum- 
mons and the mode of procedure for 
recovery .of the same as for recovery of 
small debts before and at the time of 
the revolution*— *The 38 sec. also en- 
creases the value of the property 
wherein trover and detinue, petition 
may be filed and proceedings be had 
as before the revolution, to ^e sum of 
twenty dollars, or eight . hundred 
pounds of tobacco* 

In the same year, an act was passed 
to be found page 106, by the sixth sec. 
of which it is enacted, " that in a prC'- 
scntmaittoHiM^ county or corporation 
courts, if the penalty of the oiFence ez^- 
ceed not five dollars, or three hundred 
pounds of tobacco ; or to the district 
court, if the penalty exceed not twenty 
dollars or one thousand pounds of to- 
bacco, no information thereupon shall 
be filed, but a summons shall thereup- 
onbe issued against the defendant to 
answer the said presentment^ and such 
summons having been served upon 
him, or a copy thereof having been 
left at his usual place of abode, and if 
he doth not appear, judgment shall be 
given by the court against him for the 
penaltj', and if he doth appear, the 
court shall in a aummah^ ^(^l/y without 
the intervention qfajury hear and de- 
termine"&c. And by the 37th sec. 
of chapter 74, page 113, there is a ge- 
neral provision, that where no present-^ 
'nient may be made, yet where penalty 
incurred by the breach of any penal 
law shall not exceed twenty dollars or 



eight hundred pounds of tobacco, the 
same may be sued for, and recovered 
in the manner, directed by law for debts 
of like amount* 

This clause was designed to prevent 
informations or actions of debt to be 
originally instituted for the recovery of 
penalties not exceeding that sum, where 
no presentments should be made, and 
to direct a procedure by ^petition in 
which also the process must be a sum- 
mons and the decision by the court ins 
summary manner. 

One other provision, and one only, 
hadi been made for issuing asumroons, 
this is found in the twenty fourth sec 
of the same act and runs thus. '^ No 
information for a tresspais or misde- 
meanor, shall be filed in any court, but 
by express order of the court entered 
on record^ nor unlefs the party fuppo-^ 
fed to be culpable fhall have failed to 
appear and ftow good caufe to the 
contirary, having been required <o do 
fo by zfummons appointing a conyeni* 
ent time for that purpofe ferred upos 
him^or left at his ufual place of i* 
bode.'' 

Thefc arc the only acts of the Virgi- 
nia legiflature I find o n this fubjed— I 
believe there are no others«^f tliere 
ar^ any more the honorable managers 
will be fo obliging as to point them 
out \ but prefuming that they can pro- 
dttce no further provifionsi what is the 
rcfult of this inveftigation ? that even 
at this; time, the only inftances in pcr- 
fonal civil ajlions where fummons 1$ 
the proper procefs, are where the de- 
mand for money dQe,-*or on accottnt 
of trover or detinue doth not exceed 
twenty dollars, or eight hundred pounds 
of tobacco, in which cafe the proceed- 
ing is to be by petition and the court 
determine in a fummary manner wifc- 
out the intervention of a jury :— And 
in criminal cafes, or for recovery of 
penalties for the breach of the/>f«/i/laws 
the only cafes whev^ a fummons is the 
regular procefs are where the aftions 
^ arc inftitutcd hj prefentment of a grand 
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a hr^er fum. In page loo th^ve is a .t^t laws of Virginia are in force, th* 
provigon for iiTuing .of Xummonfes in {Co\irt has determined that a capias wa$ 
criminal cafes. . It is ..where the punilh* jthe proper process in all indi£table ca* 
i):icnt does . not exceed , a fine of five ^fes» a>i^ the attorney general of the dif<^ 
dollars in the countycourtSi or twen^ / tri£l of Sqlambia, (the honorable Mr^ 
ty dollars in the di(lri£t courts. Thiy^ Mafon) a gentleman of the firft Tegal 
c^an hav^ no reference to oflFencea^ abilitieti and born in Virginia, has 



Comn)on bw, but merely for viokti- 
onfi of the laws of Virginia, as it doe9 
not extend to cafcts where the party is 
liable to imprifonment. I will now re- 
fer to one more law, of the ftate df 
Virginia, andl call upon the managers 
to, (hew ai^y other where a fummons 
is mentioned. It is in the fame book, 



even in cafes of aiTauIt and battery if* 
fued capiafes againft the offenders. Let 
U6 now examine the ftatute of con- 
grefs which pafled in the year 1769. 
The 33d feaion of the ad to eaabliOi 
the judicial fy (lem of the United States 
is in thefe words, (fee 33d feaion ju<- 
diciary ad.) This is the claufe upon 



page 105, feaion 24^ (here he read tt\. which the fifth article is reared, but it 



If the managers can Chew any other 
law dirc£Ung,the ifiiiing of a fummons 
tl^an;what I have refered to, they have 
bee9 more lucky in their refearcfa than 
Ibawe. It then mud appear evident^ 
that judge Chafe committed no breach 
of t^e laws 4of Virginia in dire^ing a 
capias to iffue againft Gallender. The 
law which it is contended has been vi- 
olated, is inferted wrong in the article 
of impeachment, the words'of the law 
are, << the court (hall order the clerk to 
ifiuA a fummons ar xdher proper procefsP 
19 all cafes where a fummons wa^s by 
law diro^d) there it is to iflue, in 
other cafes the court muft dire£b 



has no relation to the procefs of the 
court while fitting. It merely provides 
for the ifluing of procefs by a judge 
or a juflice of the peace for offences 
which are committed, previous to the 
fitting of a court. But the procefs to 
be ifiued ^n tbofe cafes, cannot be a 
fummons, becaufe the law exprefsly 
declares that it (hall be procefs of ar- 
reft. But let us refer to feftion 14 of 
the fame law, where a power is given 
to the courts of the United States to 
ifiue all writs which are neceflary. The 
court therefore deemed a capias the 
necelTary and proper writ in the cafe 
of Callender, and were authorifed to 
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groper procefs" to iflue which is* caufe it to be ifiued. In the fecond 



a capias.. The law certainly confi- 
dered that there were cafes lefs than 
capital, where a fommons was not pro-^ 
per procefs, or why were the words 
*\ other proper proceis" ufed ? and 
this other proper procefs muft be a ca- 
pias. I will now refer to the fir ft vo-< 
lume of the laws of the United States 
|a order to (hew,, that even if a fum- 
iDons were a proper procefs in cafes 
like Cailender's in the ftate of Virgi- 
nia, that the circuit court was not 
bound by their laws with refpe£b to 
the ifluing of procefs ; but previous to 
this, I will mention that the practice - 
in Virginia with refpedl to ifluing of 
procefs, has been proved to be diffe- 
rent in the different courts. It has 
been pcored that in Alexandria^ where 
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volume of the laws of the United 
States, will be found an a£l which con*> 
firms this pofition and which alfo gfves 
the courts the power to diredl the re- 
turns of their writs. The circuit courts 
therefore are not bound by any ftate 
regulations with refped to the iffuing 
of procefs or direfting the return of 
the writs, but may iffue fuch writs as 
they deem neceflary and make them 
returnable when they pleafe. They 
are by the laws of the United States 
vefted with tl^e power of ifluing what 
writs they may deem neceffary and 
proper, and can only a£t as the cafes 
come before tham. So much Mr. Pre- 
fident, for the iffuing of writs and the 
fifth article of impeachment. The 
fixth article relates to the time of try*- 
h* 
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fn^ Calletidcf, (fee 6ih article of im- 
peachment.) If I he federal courts' are 
not bound by the laws of Virgin iai 
this article muft fall to the ground. 
The court iflued pioccfs of arred a- 
gainfl Callenderto apprehend and bring 
him into court. This proccfs is fimi- 
lar to that iiTued by a magiftrate when 
complaint is made to him, or when 
there is evidence that an offence has 
been committed. When aprefentment 
is found agaioft any perfon it is fuiH- 
cient evidence that an offence has been 
committedy and where there is any ap* 
^rehenfion that the party will abfcond, 
a bench warrant is iflued returnable 
immedi.)telyy which is fimilar to a ca- 
pias. When the party is brought into 
court, it is thepradice in Maryland to 
try him during that term, unlefs legal 
caufe be fhewn for a continuance, and 
the reafon of this is obvious, that the 
offender may not have an opportunity 
of making his efcape. There never 
vas a government that intended by the 
iSTocefs they iflued, to give notorious 
offenders an opportunity of making 
tlieir efcape. The reafon why grand 
juroi s are fworn to fecrecy is, that cri* 
rninals may not be apprifed of their 
danger, and avoid punifhment by 
flight. In order to fupport the (ixth 
article, the honorable managers have 
relied on the 34th fe£lion of the a£l 
ctlablifhing the judicial fyRem, (fee 
34th fe£lion judiciary a£):.) I aflc yoU 
U/f and this honarabie court, whether 
this fe£tion will apply to the cafe of 
Callender ? It declares that the laws 
cf the fcvcral ftateS'fliall be regarded 
as ruic&pf decifion in trials at common 
law, in cafes where they apply* This 
];as not the leaft bearing on the pro- 
cefs to be iflued in criminal cafes. It 
H.cvely relates to rights in civil fuits. 
l:i Maryland the flatutt; cf frauds 
xvitli relpedl to devifcs is in force, in 
'N'irj'inia if is not. The (latute of con- 
prcfd therefore provide that when a 
i»jii^ it brought in a circuit court, that 
court h to be bound by the law of the 
i.u'c where the afliou is brought. 



But this fe£tion can hare no bear* 
ing upon the procefs proper to be 
iflued on the time for the trial o( 
the criminal. But, fir, is a judge of 
the United States to be deemed cri* 
minal for being unacquainted with 
the flate laws? The di(lri<fl judge 
are aflbctated with them upon the 
fuppofition, that they are acquaint- 
ed with the laws of their own ftate. — 
No judge would accept of an office 
Upon condition that he fliould be deem- 
ed criminal and liable to be impeached 
for being unacquainted with the flate 
laws. • In the cafe before this honora- 
ble court, it is in proof, that judge 
Chafe did all that could be done or ex- 
pejied-; he confulted with the attor* 
ney of the diflriA, who was not his 
political friend, and with the protho- 
notory of the court concerning the pro- 
cefs proper to be iflued, and thofe gen- 
tlemen informed him that a capias was 
the proper procefs. Judge Griflin was 
not prefent at the time, or no doubt 
he would have been confulted. I be- 
lieve that the honorable manasers do 
not rely much on thefe two articles. — 
They were never thought of before the 
prefent fef&on of congrefs, and I fe^l 
perfedly fatisfied that the houfe of re- 
prefentatives would nerer have fan&i- 
oned them, had they been rightly un- 
derllood. Many prefentments hare 
been made by grand juries which when 
all the evidence came to be examined 
before the petit jury, have been found 
erroneous — this I believe to be the cafe 
in the prefent inftance, and I truft 
that the houfe of reprefentatives will 
rejoice at the acquittal of the refpon- 
dent, when they flnci that the evidence 
is different from what they expe&ed. 
Mr. Prcfident, I return my grateful 
thanks to this honorable court for the 
patience with which I have been heard, 
and to you in particular for the polite- 
nefs which you have manifefted on 
this occaGon, and with cheerfulnefs 
fabmit the cafe of my honorable client, 
being confident that juftice will be im- 
partially adminiflered unto him. 
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■Mr. HAR?fiRj 

It was greatly to be defircd, Mr. Pre- 
'•fidcnty and might have been confidently 
expe^edj that in a cafe every way Co ira- 
|>or(ant, where ic To greatly concerns the 
puhliA happinefs^ that the deciOon ihould 
command the public confidence, nothing} 
woiufd be prefehted to the view of this ho. 
If^orabfe court, in aid of the profecution-i 
except the law which ought to govern the 
deci^bn, and the proofs relied ort for fup. 
porting the allegations; 

But h has Dot fo (eertaed good to the 
honorable managers. They have thought- 
proper t6 introduce into tiie difcuffion, the 
t>ontical ojpinions and party coaneAions of 
the ref^ndent, for the purpofebf throw* 
ing a (hade of doubt over his motives^ and 
of eilablifhing inferences unfavofable to 
his chara^er* How far this condnfl ought 
to be commended, ic is not for me to de-^ 
tide. My confidence in the juilice and 
difcernment of this honorable court, for- 
bids me to apprehebd that ic cdii bd fuc- 
cc/sluK 

But fince thefe opinions aa4 contieflioii^ 
fcave been introduced, permit me t9 ufe 
khcm for a di^crenc purpofe. 

The duty iVnp6fcd on judges is at all 
kimes delicate : And in criminal cafei, 
Where life or liberty may be affe^'ed, 
where reputation dearer than 1)o:h de. 
pends oti the iirae> this^duty becoiiies pc. 
cttliarly arduous and patirlui, in:r\ !i;^(ior- 
able and generous minJ. B j^ if there be 
a iicoation more delicate ino;c cinbMrraf'- 
fing than every otheri to fuch a mind^ it 
is that of a judge 5tting on :h* trh! of a 
)>erfoo, who, from political oppofiiion, or 
any other caufei may have excited angry 
or hoftile feelings in his mind. It is then 
that he moft fears to truft himfelf* It is 
then that he moft dreads the influence of 
his panions, in miQeading his judgment. 
, it is then that he feels the ftrongeft alarms 
for his reparation, left he (boold poffibly 
afford ground for. the fufpicion, that he 
had gratified his refentment, under the 
iembiance of cjtccucing the law. 

Hence he conftantly leans towards the 
tic of the accufed; ftnd rtquirca the clear- 



ttt conviftion before he condemns. Henco 
he reje^s all doubtful or coniradictory 
tedimony ; lays out of the cafe alMiciU 
in.Iifcretions and flight (hndes of fufpicion ; 
and is rigid in requiring fi;om the profecu. 
tors, the jnequi vocal proof of unec^uivocal 
ofTences. '10 at his enemy is in his power> 
is always a rjafahfoir the utmoft forbear- 
ance. The fear that he may po/Tbly be 
•mifled'by his paffions, is always a reafoft 
for acquittai> where doubt can exift. 

Need I Invoke thefe noble and generous 
fcntirocnts, in the breafts of t^'s honor* 
able, court ? No ! My heart tells .i^e that 
I need nor^ 1 fee on thofc benches dillin- 
gaifhed foldiers and eminent Itatefmen; 
iiho have triumphed alike in the fields of 
politics and war, and whoalway^ difdaia- 
ed (o tarnkh their laurels, by the blclod qc 
the humiliation of a vaoquifhed fOe. 

If then the perfon now arraigned at 
your bar, be conne6^ed with a political 
party;, in (yppolftton to any of thofe whd 
fit as his judges : If it were poffible that 
in promotifig the vie<v.s of that, party, ht 
Itiay have excited feelings of anger or re^ 
fentment, in the chiods of any hdf^orable 
pember of this tKbunal 2 If it were pof. 
iible that any portion dt' the angry paflion^^ 
engendered by the confli^s of party, could 
find a place within thefe hallowed walls^ 
arid could' attach t6 hini who ftands upoti 
his trial at this bar : The exiftenct^of fuch 
a poinbility, 'would furnifh every thember 
of this honorable court; with the (Irongeft 
motives that can operate on a generous and 
nu^ic mind, for leaning condantly to the 
liJe of the accufed, anU lor |)ropouncIng iri 
favor of an acquittal, wherever there re* 
ihains a doubt of gulk. . 

Attempts bavi& alfo been inade, to inlift 
the fi'mpathy of this !u>norable court, on 
the HI.; of the profecution ; and fot* thin 
purpofe a criminal twice corlvicled, who 
did not hefitare to H(k civil bluod{hed in 
fupport of polixical theories, and is no^ 
indebted for his il!- to the clemency of 
that governments agai* (^ whofe laws he 
armed his ignorant and m/guided heigh* 
bois, isprefented t6 viewj decked outiii 
all the ornaments which rhctorjc can bcf^. 
tow. We^ Mr. P efideiv, diJTclaim thS 
aids and protcft againft the interference; 
of rhetoric and fympathy . However pro. 
per in other fituations^ th<7 ought to be 
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Excluded from courts of juftice ; whofe 
decifions fhouid be governed by trucb> and 
Hot by feeling. 

But if (ympatby could find a place ih 
tbii tribunal, what objedl more fit to a. 
i«^ake iti than that tiow pr<s(ented at your 
bar! 

An aged patriot and ftatefman, bearing 
bn his head the froft oi fe<venty winters^ 
|ind broken by the in6rmiries brought on 
Ihim by the labors and exertions of half a 
tentury> is arraigned as an offender, and 
conipelled to employ in defending himfelf 
agatnft a criminal profecution, the few and 
(hort intervals of eafe allowed to him by 
ficknefs. Placed at the bar of a court/ 
after having fat with honor for (ixteen 
years on ihe bench, he is doonled to hear 
the mdft opprobious epithets applied to 
his name, by thofe whofe predeceiTors were 
■ccuftomed to look up to him with ad mi. 
ration and refpe^i and whofe fathers 
would have been proud to be numbered a. 
xnong hi« pupils. His foocfteps are hunted 
from place to place, to find indiferetions 
Which may be exaggerated into crimes. — 
The jcfts which, flowing from the gaiety 
And opennefs of his temper, were uttered 
in the conficic^nce of private converfation ; 
the expreffions of warmth produced by his 
his natural impetuofity of charadler \ are 
detailed by companions converted into 
fpies and informers, and are adduced as 
J)roofs of criminal intention. 

This Clip, fo full of bitiernefs, for one 
ilccuftomed during forty years to fill the 
inoii honorable ilations in his country, be 
drinks to the dregs without complaining; 

in this fad rcv^fe, he fupports himfelf tions of expediency are fettled, by a re- 
ik'ilh a calmnefs \ a fortitude Sc a i'efigncd ference to general political con fidera tions, 
dignity, which melt the hearts^f thofe and in the ufual mode of political dif- 

tvho arc not his ehemiesi aiui extort the '^ --- -^. . 

tefped of thofe Who are. 

If fympatby rhu ft be excited, here let it 
find a nobler obje^l. If from generous 
breads it cannot be excluded, let it be 
turned towards ** A brave manftruggling 
With the ftorms of fate ;" and greatly 
fupporting himfcjf under the ^prellure of 

evils, the moft afHiCling that an elevated a^ 

inind can kaow* 

J, ^ J . • • ^hU principle nvas ad'vttkceJ ani /*• 

' JVot Content with tndeavoring to blow Jtftfd on bj Mr. Camphil^ one oftbcmar^' 
Up a flamt «f party fpirit againft the agen, and nearly in ibefe wcrdu 



refpondent, and to tngage fympatbf m 
the ungracious and to her unnatural talk, 
of aiding a criminal profecution^ the 
honorable managers have Veforted to a 
principle, as novel in our laws ^ jurif. 
prudence, as it is fubverfive of the confti. 
cutional independence of the jadicial 
department, and dangerous to the per. 
fondl rights and fafeiy, of every man hold- 
ing an office under this government. They 
^havf contended '< that an impeachment 
is not a criminal profecotiooi bQt an 
enquiry in the nature of an inqucil of 
^office, to a fee r tain whether a perfon hold. 
ing an office, be properly qualified for hii 
tfituation ; or whether it may not be ex* 
U)cdient to remove him."* But if this 
^rihciple be torreft j if an impeacbroeDt 
be, indeed, not a criminal profccution, 
but' a mere inqueft of office ; if a coo. 
v if) ion and removal oh impeachment bcj 
indeed, not a punifhroent, but the mere 
withdrawal of a favor once granted ; I 
aik why this formality of proceeding, this 
folemn apparatus of juflice, this laborious 
invefligation of fads ! If the conviction 
of a Judge on impeachment, be not lodc. 
pend oh his guilt or innocence of fome 
crime alledged againfl him, but on fome 
reafons of flate policy or expediency, 
which may be thought by the honfcof rs. 
prefentatives and two-thirds of the fenate 
to require his remova], I aik why tile 
folemn mockery of articles alledging high 
crimes and mifdemeanors, of a court rego* 
iarly formed, of a judicial oath adminis- 
tered to the members, of the public exa- 
mination of witneiTes & of a trial conduced 
in all the ufual farms ? Why not fettle ihii 
queftion of expediency, as all other quel* 



cuffions ? No, Mr. Prefident ! This prin- 
ciple of the honorable managers, fo novel 
and fo alarming ; this defperate expedient) 
reforted to as the lafl and only prop of s 
cafe, which the honorable gentlemen f«l 
to be unfupported by law or evidence ; 
this forlorn Lope of the profecution, preiTed 
into its fervice after it was found that 00 






J 



r ««>7 1 



offence againft any law of the bnd conld 
be pro vest ;. will no,t cannot avails Every 
thing by which we are furrounded, in. 
forms tts that we are in a court of law. 
Every thing that we have been for three 
weeks empioyedf in doing, reminds us 
that we areengaged> not in a mere enquiry 
into the ficnefs of an officer for the place 
which he holds, bat in the trial of a 
criminal cafe^ on legal principles. And 
this great truths fo importiint to the liber, 
ties and happinefs of this country, is fully 
elUblifhed by the decifions of this honor- 
able court, in this cafe, on queftions of 
cvidence;'^deciiionsby which this court has 
folemnly declared^that it holds itfelf bound 
by thofc principles of law, which govern 
tribunals, in ordinary cafes. Thefe deci- 
fions we accepted as a pledge, and now 
rely on as an afluraoce, that this caufe will 
be determined on no newly difcovered 
notion^ of political expediency,^ or date 
policy, but on the well fettled and well 
known principles of law. 

The honorable managers, indeed, arc as 
much at war with themfclves on this 
point, as with the conditution and the 
law. For when they have told us in 
one breath, that this is merely a queflion 
of policy and expediency, they refort in 
the next to legal authorities, both Englitb 
and American, for the purpofeof explain, 
ing the do^rinc of impeachment, and of 
proving that the ads alledged againft the 
refpondcnt, amount to impeachable ofFen. 
ces : thus paying an involuntary homage 
to truth, and furnilhing an inflance of the 
irreiiftible power with which (he forces 
herself on the mind, even when moft ob- 
ftinately determined to r^pel her. Let us 
alfo, Mr. Prcfident, be permitted to ad- 
duce the authority of an elementary wri- 
ter, of very high authority, on the laws 
9f England, in fupport of the principle 
for which we contend, Wooddefon in hi^ 
le^ures, vol. 2. page 61 1. treating on the 
law of impeachment, fpeaks thus — ^* A? 
to the tjial itfelf, it muft of coui:f(? vary in 
external ceremony, btf^ differs not in cf- 
fcntials from criminal profecutions, befor^ 
inferior courts. The fame rules of evi- 
dence, the fame legal notions of crimes 
and pii,ni(hments, prevail. For impeach, 
ments are not framed to alter the law, but 
(0 P*t(ry it into a note ef{eftttal e^ccataon^ 



where it might be obftrofled by the inlu« 
ence of too powerful delinquents, or not 
eafily difcerned in the ordinary cour/e of 
jurifdi6)ioo, by reafon of the peculiai 
quality of alledged crimes. The judg- 
ment therefore is to be fuch, as is warrant- 
ed by legal principles or precedents. In 
capital cafes the mere ftated fentence is to 
be fpecifically pronounced.'* Thus far 
this learned profeflior and commentator of "^ 
the law of England : and he cites as au- 
thorities for this dodrine Selden and the 
date trials ; the latter of which this 
honorable cour: need not be informed, is 
a colledion of adjudged cafes in the high- 
efl courts of England ; and the former a 
writer of great learning and very high 
authority ; peculiarly tenacious of every 
principle tending to the fecuriiy of public 
liberty, and not likely to miftake on j^ 
point fo efiential as the law of impeach^ 
ment^ 

Thus we find that even in England, 
where the power of impeachment is fubjeft 
to no exprefs conditutional reft rit^ ions 1 
and where abufes oi that power, for thf 
purpofe of party perfbcution and ftat^ 
policy, have fometimes been committed, 
and more. frequently attempted \ an im,. 
peachment has never been conddered as 
a mere inqueft of office, but alwif^s as a 
criminal profecution ; differing not i* 
eifentials from thofe which are carried ol| 
before the ordinary tribunals of juftice, 
and fubjedl to the fame rules of evidence, 
and the fame legal notions concerning 
crimes and punithmcnts } As ^ proceeding 
contrived, not to alter the law, but t6 i 
carry it into more effeClual execution. * 
Thofe authorities, fan^lioned by the prac« 
tice of 150 years, prove the principle fo£ 
which we contend. Inffances may no, 
douHt be found tn the hiffory of that 
\ country, where thefe falutary ' principles 
have been difrcgarded, and impcachmcnta 
have been converted into engines of op* 
pVcffion. But the ahufe does not dcftroy 
or impair the principle. That remains^ 
eternal as the laws of reafon and juffice 
on which it is founded } while the abufe 
paffes into oblivion, with the temporary 
interests and fleeting proje^s which it was 
made to fubferve ; ot remains in our re- 
colled^ion, as a fad monument ,of,the excef- 
fes into which frail man is hurried by his J 
paffions. 
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4n J h99 not this ftttt principle of Eng- . 
Ji(h jurifprudencc, which in that country 
has wcaihcreci fo many ftorms of fa^^ion, 
revolotion and civil war, received the 
fanaion alfo of this hohorablc court? 
Jjas not teftimony been rejcfted, bccaufe 
it was judged illegal, according to the 
ordinary rules of evidence ? — and how 
cculd thofc rules apply to this cafe, un- 
Ich it were conlidcred as a criminal pro- 
fecucion ? 

The conftitution of the Uuitcd States 
•V«riU as little bear out the managers in this 
pofiiion, as the lavrs of England. That 
conllituuon gives the jx^wcr of impcach- 
inent to the Houfe of RcprefentativcB, 
and to the Senate the power of trying im- 
pachmcnts. Had the authors of ihat in- 
ihuroent. andthofe who adopted it-, in- 
tended to ieave the power at large, or to 
crcrt it into a general inquefl, for enquir- 
ing into the quaiificationsi of judges, and 
the expediency of removing them, nothing 
inore would have been done ihaii. merely 
. to give the power. But it will. be found 
that various reftridlions arc impofed, .in 
the fubfeqocnt parts of the inftrurocnt; 
which prove that no pcrfon can be im- 
peached, except for an o^ence. 

Thus, for inftancc, in fpeaking of the 
power of pardoninig, the conftitution pro- 
vides (Article IK ireft. li,) that the 
. prtfidcni may " grant reprieves and par- 
dons for offtncei againft the United States, 
except in cafes of impeachment," Is not 
this tj^e fame thing as faying, that cafe? 
of impeachment are cafes of offences \ 
What, Mr. Prefident, are offences, tri 
the language of the conftitution apd the 
jawi \ F^r a definition of the term " of- 
fence," in a conditutional fenfe, we muft 
Cpnfult our law bo ks, and not the caprice 
or the varying opinions of popular lead- 
ers, or popular afTemblies. Thofe bbokt 
tc'l us, that the word *' offence" me ;int 
fome violation of law. Whcnc? it evi- 
dently follows, that no offijer of eovern. 
ment can be impeached^ unlefs he have 
committed foaie violation of the law, 
cii^er ftatute or common. It is nb( ne. 
ceifary for me to contesd, that this of. 
fence mull be an indi<Jt.'bIe offence. | 
jnight fafely admit the contrary, thdbgh 
I do notodmit it: and there are reafons 
V'hich appear ro me bnanfwerablc in fa- 
tpr of the oj»inioii;» that no offence is im. 



pca<?hablf, tolcf* it be alfo the proper 
fubjeft of an indi^menU Cut it is net 
necefliary to go fo far ; and I can foj:pfc 
cafes where a judge ought to be inr.peacli. 
ed, for afts which I am not prepared to 
declare indidable. Suppofe, forintlance, 
that a judge (hoold conftantly omit to 
hold court; or fhoi^ld hablloally attend 
fo thoft a time each day, as to render it 
impoffibic to difpatch the bofincfs : it 
might bedoubtcd whether an i^difimt-ut 
woitkl lie for thofc a-fls of omifTion, aU 
though I am inclined to think tbac it 
would. But I have no hefitation in fay. 
ing, that the judge in fuch a csfc ftughl 
to be iappcachcd. And this comes within 
the principle for which I contend ; lor 
tbefe a ;f^s of culpable omiflion, area plain 
and dired violation of the law, which 
coma^ands him to hold courts a rcafonablc 
time, for the difpatch of bufincfs ; and o( 
his oath, which binds him to difcharge 
raithiully and diligently the duties of hil 
ofticc. 

The honorable gentleman who opened 
the cafe on the part of the profecutioo, 
cited the cafe of habitual dninkenneft 
9nd profane f wearing, on the part ol 2 
ludge, as an inftance of an offence not in* 
didablei ^nd yet punilbable by impeach- 
ment. But I deny bis politibn. Hab- 
itual drunkcnncfs in a judge, and profane 
fwearing in any perfon, are indi^able 
p^ences,. arid if they -were not, AiHt^^f 
^re violations qf the law. J do not 
inean to ivf that there is a ftatote againft 
(irunkennefs or profane fwearing; but 
they ' are offences againfl good inoraU, 
and as fuch ate foibidxlen by the common 
law. . They arc offences in the i\^^ of 
god and tiian, definite in their nature, 
capable of precife proofj and of a cleat 
defence. 
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The honorable managers have cited a 
cafe decided in tbi» court, as an aothoritf 
to prove, that a man may be conviftca 
on impeachment, without having com- 
mitted an offence. I mean the cafe of 
judge Pickering. But that cafe does not 
fupport the pofition. The defendant there 
was charged with habitual drunkennefs, 
and grofs mifbehavior in court, arifmg 
from this dror.kenncfs. The defence fee 
up was that the defendant was infanc, 
and that the inftancep adduced of intoxij 
cation and improper nchaviqri i^fOCceM 
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tend, and which is {b ftnroglf fiipported 
by the claufe of the conilitution already 
citedj that an impeachroent ii a criminal 
pro&cution, and cannot be maintained 
without the proof of fome offence againfi 
the lawsy pervades all the other provifionp 
of. the con(litution» on the fabje^ of im- 
peachment. The fourth fedion of the 
fecond article declares, that ^' the Pre« 
fideot, Vice-Prefident, and all civil offi- 
cers of the United States, (hall be remo« 
ved from office, on impeachment for,. and 
eowviffion of, treafon, bribery, or other 
high crimes and mifdemeanors.'* Thia 
proviiion, I know, has been confidered 
by forae, as a mere diredion what (hali 
be done in thofe fpecified cafes ; and no^ 
as a prohibition, confining impeachmenra 
to thofe cafes. Bat it muft be recolle^ed^ 
Mr. Preiident, that the conftitqtion is a 
limited grant pf power ; and that it is of 
the eilence of fuch a grant to be conftroej 
ftridly, and to leave in the grantors all 
the powers, not exprefsly or by necelTarjr 
implication granted away. In this matt* 
ner has the conftitutiop always been con- 
ftraed and underftood : And although an 
amendment was made, for the purpofe of 
^prefsly declaring and ailerting this prin. 
ciple, yet that amendment was alwaya 
pnderftood by thofe who adopted it, and 
was reprefented by the eminent chara^er 
who brought it forward « as a mere decla^ 
ration of a principle inherent in the con« 
ftitution, which it was proper to make, 
for the purpofe of removing doubts and 
Quieting apprehenfions. When therefore 
fhe conftitution declares, for what a^s an 
occafioii which furnilhed the grounds of o^cw (hall be impeached, it gives powec 



|irombii infai^ty. On thti point there 
Wat a contraritty of evidence. It is not 
for me to enquire on which fide the truth 
lay. But the couri, by finding the de. 
fendant guilty, gave their fan^ion to the 
charge, that his infant ty proceeded from 
Jiabitual drunkennefs. This cafe, there- 
fore, proves nothing further, than, that 
habitual drunkenneis is aB impeachable 
pffcncc. 

As little aid can the honorable gentle-* 
men derive from the cafe of judge Addi^ 
fon, on which alfo they have relied^ 
The arricles of impeachment will (hew, 
that judge Addifon was not impeached, 
as the honorable gent lemen fuppofe, for 
rude and ongentleman.ltke behavior in 
coutt, to one of his colleagues ; hot for a 
fuppofed ufurpation of power, in prevent* 
jng his colleague^ by an exertion of aa^ 
thority, from exercifing the right which 
he was- fuppofed to poffefs, to charge 
a grand jury ; and in exerting his official 
influence and J)owcr, to prevent the jury 
^m paying attention to the legal opini. 
pns expreflcd by his oolleagtie, in a civil 
cafe. The report of that trial, now in 
my hand, will atteft the cotrednefs of 
this ftatement ; and will (hew alfo, th^t 
judge Addifon was fo far from being 
charged with rude and ungentlemanJike 
behaviour to his colleague, that the hon- 
orable gentleman himfelf, towards whomj 
that behavior' is fuppofed to h^^e beeii 
nfed, and who gave evidence On the trial, 
bore tefi;imony to the mildnefs and polite - 
pefs of judge Addfoh's manneri on the 



impeachment. Whether the adts done by 
that learned and diftingoifhed judge, did 
amount to an ufurpation of nnconfHtution. 
fll power ; or whether hjs collea^e did pof-* 
fcfs thofe rights, in the exerciie of which 
he was fnppofed to hare been improperly 
reftrided ; are qoeftions foreign from the 
prefcnt enquiry ? But t am free to declare 
that if Jud^e Addifon's colleague did pof. 
fefs thofe rights ; and if he did arbitrarily 
prevent and impede the exercife of them, 
by an unconftitntional exertion of the 
powers of his office ; he was gailty of an 
offence for which he might properly be 
impeached : becaufe he muft, in that 
cafe, have ad^ed ip exprefs violation of 
tkcxonllitntion and laws. 

f The gitMt principle for which we con. 



to impeach him for thofe adts ; and all 
power to impeach him for any other caufe, 
IS withheld. The enumeration in the af«. 
firmative grant, implies clearly a nega. 
tive reftridlion, as to all cafes not enu* 
merated. This provifion of the conftitu. 
tioo, therefore, muft be confidered, upon 
every found principle of conftrudlion, as 
a declaration that no impeachment fhall 
lie, except for a crime or mifdemeanor ; 
in other words for a crimi/al violation of 
fome law. 

The fame idea is found in the (econd 
fe^ion of the third article, third claufe ; 
where it ir declared that *^ the trial of all 
rnmes, except in cafes of impeachment, 
(hall be by jury :" Plainly implying that 
cafes of impeachment, are cafes. of '[ 1X^9 
z\t for crimes," 
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Tt Is material Mo, Mr. Prcfidenty to 
advert to the peculiar force of the term. 
»* convi^ioriy" which is employed in fe- 
veral parts of the conftitation, in appli. 
tation to cafes of impeachment. The 
third feflion of the firft article, fixth 
claure, fpeaking of the trial of impeach, 
ments, fays, ** and no perfon (hall be cottz 
viffed without the concurrence of twa 
thirds of the members prefent." The 
ieventh claufe of the fame fe6\ion, treats 
ing on the extent ^nd operation of a judg- 
Blent in impeachment, fays, ** But the 
party €on<vi^eJ ^2\{ neverthelefs be lia])le 
and fubjeft, &c." And the fourth fee. 
lion of the fecond article declares, that 
certain ofHcers << fhall be removed from 
•ffice, on impeachment for and convidiion 
•f treafon, bribery, &c." This term 
ioifviffion has in our laws a fixt and appro. 
priate meaning. There is indeed no .word 
in our legal vocabulary, of more techni. 
cal force. It always imports the decifioa 
flf a competent tribunal, pronouncing a 
perfon guilty of fome fpeciiic offence, for 
which he has been legally brought to 
trial. In an inftrument fo remarkable as 
the conftitution of the United States, for 
technical accuracy In the ufe of terms, 
the frequent and indeed conftant ufe of 
this word, is deciftve to prove, that in 
the intention of the framers of that tr.ftru* 
menti no man could be impeached except 
for fome offence againft law, of which he 
night in legal language be faid to be con-^ 
vi^cd. 

In fixing the condruAion of this inftra^ 
Kent, no fafcr guide can be followed, 
than contemporaneous expofiti^ns, furnifh- 
<d by thofe who made or who r<rtified it ; 
'and among thofe expofjcions, the mofl 
authoritative are ^o be found in the con. 
ftitutions of the feveral dates, formed a. 
bout the fame time, and drawn up in ma» 
ny ioftances by the fame perfons. Whcr. 
ever it appears clearly, from the context 
of thofe conftitutions, that they afllix a 
Certain meaning to particular terms, we 
nay fafely inftr that thofe or fimilar 
terms, in the conftitution of the United 
Stales, wfirc intended to have the fame 
. meaning. And we (hall find by infped. 
ing the conftitotions of the feveral (latrs^ 
that impeachment has been confidercd by 
all of ihem, as a criminal profecution, for 
the punifhmeot of defined ofiFenccs agaioft 
the \zn%^ 



Let us begin with that of Pcnnfylrai 
nia. In treating of impeachments, ar. 
tide the fourth, it fpeaks of con'uiflton on 
impeachmeut ; and dcclaps that '< all 
civil 'officers (hall be liable to impeach, 
ment for any mtjdemeanor in office. The 
term <' mifdemeanor" is of as accurate 
meaning, and of as raipch technical force, 
as any term itl the law^ Ic d«fcribes a 
clafs of offences againft law, as well de- 
fined as any in the criminal code. A ftill 
ftronger argument is fumifhed by the fe. 
cond fcdion of th& fi^'th article ; whsch 
provides that '< for any reafonable caufe, 
which (hall not be fufficient ground of im. 
peachment, the governor may remove any 
of the judges, on the addrefs of two. 
thirds of each branch of the Icgiflature."' 
It is moft mani^eft that this provifion 
would have been wholly unnecefi'ary, bad 
the people or Pennf>lvania in framing 
their conftirution, cbnfidered impeach. 
mentf , 1 ice the honorable managers, mere, 
ly as inquefts of office, by which a jodge 
might be removed for any caufc, which 
two thirds of each branch might think 
reafonable. And the arguments derived 
from the conflitution of Pcnnfylvania have 
more force, in as much as the tcrmi 
<< mifdemcanor in office," ufed by it for 
defcribing impeachable ads, are gsoch 
lefs ilrong than ** treafoo, bribery and 
other high crimes and mtfdemeanors," 
employed by the conftitution of the Uni- 
ted Statcit for the fame purpofe. 

The conflitutloQ of Delaware} fe^ioi, 
^•2, diredis, that impeachments (ball lie 
againit all perfons *• offtnd'tnf againfl the. 
(late, cither by mal admtniimtion, cor- 
ruption, or pther means by which the 
fafety of the ftate may be eodangcred.** 
This is a very broad defcription of im- 
peachable afts. And yet it is clear from 
the context, that thpfe general words were 
intended to exprefs fpecific offences a- 
gainft the, laws, liable to ponilbmen- 
in the regular courfe of juftice. It is de- 
clared that all impeachments fhall be com- 
menced, •* within eighteen months after 
the offence committed ;'* and (hall " be 
prosecuted by the attorney general, or 
fucb other perfons as the houfe of affcmbly 
fliall appoint, " according to the hius of 
the lend," Perfons found guilty on im- 
peachment, are to be disqualified or remo* 
v«d, " or fttbjeacd to fuch paiw and pc^ 



Mties is tHe Uw$ Aall dir^a." And 
the term *• conviftion," whofc peeiiiiar 
technical force hast>eeo already remarked, 
u applied by thi; coofticutioo to cafes of 
iapeachment. 

The people bf Marylartd did not think 
fit, toinveft their Icgiflatorc with the povl^- 
tr of impeachment ; bat have direded by 
their bill of rights^ feiflion 36, and by 
their conflitotion, fed^ion 40, that mifbe- 
havior in office (hall be proceeded againft 
by indidlmenti in tL cdart of law only ; arid 
that reraovaU and in fome cafes difqualifi- 
cation> (haJI be the confeqaen'ce of canvit^ 
iioTT, It will n6t be denied "^hat mifde- 
meanor and mifbehaviof iti office, are con- 
Vcrtibie terms. If there be any diiFer- 
cnce, the latter is the less Arong : and yet 
the people of Maryland have declared, that 
xkt term *« mifbehavior in oltice," means 
an indidablc offence, 6f which a pcrfcin 
may be touvlcted in a court of latV» 

The conftitution of Yirginia provides, 
that perfons offending' again (I the ftate by 
Mai ad miniH ration, corfoption, or other 
means by which the fafetv of the date may 
be endangered^" (hall pe impeachable by 
the houfc of delegates* *' in the general 
coort, according to the laws of the land," 
and that ^' if all or any; of the judges of 
the general court (hould, on good grourfdt^ 
(to be judged of by the houfe of dele- 
gates,) be tccufed of any of the (r'tmei or 
or offences above mentioned, fuch house of 
delegates may in like manner impeach the 
judge or judges fo accufcdj to be tried in* 
the court of appeals." Hence it appears 
moft clealry> that ihofe general words^ '*of« 
lending againft (t|^ ftaee by mal adminif- 
tration^ corruption^ or other means by 
which the faCety of th^ (late may be en- 
dangeredi" words far- more general and 
indefinite in toemfelves, than thofe em- - 
ployed by the federal conltirution, were 
confidered by the people of Virginia as 
meaning fpecific crimest or o6fences» which 
idight be preceded ag^infl: in a court of 
law> according to rhe ufual courfe of cri- 
minal juftice. The words ^< any other 
means by which the fafety of. the (late 
may be endangered,'* are certainly broad 
enough to embrace those reafons of political 
Expediency and ftjte policy, for which the 
honorable m tnagers contend that a judge 
Miajr ba removed by impeachment \ bui we 
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find that the pcc^Ic of Virarinia had ilo iM 
of giving them a conftruflion, fo contrary 
to all the notion^ entertained in this coun- 
ty, refpe^ing legal rights, perfonal fafctjr 
and conftitucional liberty 

The provifioB made oa thia fubjeft by 
the coriftitution of North Carolina,brcathct 
the fame fpirit. That in(irumcnt de- 
clares, fcftion 23, " that the governor and 
other officers, offending againft the (late, 
by violating any part of this conftitution, 
mal adminidfation, or cori'uption, may be 
profecuted on the impeacKmeat of the ge- 
neral aflembly, or prefentment of rhe grand 
jury of any court of fuprcme jurifdidliori, 
in this (late." This plainly implies that 
impeachable a(flsi though defcribed in 
tcrfna the mod indefinite, were neither 
more nor lefs than offence indidable in lha 
ordinary courfe of law* 

• 

The conftitution of Georgia contains 
t)o words, which can operate in any roan* 
ner to define or defcribe impeachable' 
offences. It merely limits who fiiall have 
the power of impeach in^». who ihali try 
impeachments, and wjaat defcription of 
perfons may be impeached. But in chat 
'of Verd^ont there is a provifion on thia 
fubjccl, which though very G0nci(e, is 
very llrong to our prcfent purpofe* 
Among the powers given by it, fei^lion 9^ 
to the houfe of rcpr^fehtatives, is that 
to " impeach ftatfc ci'iminals." Thit 
term " criminal," which in our laws it 
never applied, except to a perfoa's charged 
with ounces of the highcft nature, fuf- 
ficiently declares that the people of Ver- 
mont, confidered impeachments as applica- 
ble to case^) of crimes only, and not to 
removals for rdafons of (late expediency : 
Not tven to cafes of fmaller offences^ 
much lefs of indiforetion or impropriety of 
condudl, fuch as is ailed ged agaihft the 
refpondent in this cafe : for furely it 
would be an abiife of language, to apply 
the term " criminal" to improper inter- 
ruption^ of col]n{el ; to rude ha^y or in-^ 
temperate expofitions ; to ridicnle em^ 
plowed by a judge againfl counfel> whO| 
in his opinion, coilduded themfeives in- 
corre^ly ; or to the precipitate and ill. 
timed exprcfliori of a correft legal opfnion« 
No Sir. This word imports the intention, 
al violation of fome known law ; the 
perpetration of fome fpecific dcfinad crime \ 
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iirblcll ihay admit of precife proofs which 
every citizen may be able to avoids and 
againft which^ when accufed of i(^ he may 
he may know hovif to make his deTence^ 

Such; Mr. Frcfidfenty is the folemn 
cxpodcion of impeachable ofiences, given 
by the people of the United States^ through 
the medium of their constitutions.— 
Though not much accuffom^d to talk 
about the will of the people^ there i« 
no man who bows with more reverence to 
that will; When conftitutionally declared* 
And ihall we^ Mr. Prefidenty let go this 
iheet-anchor of perfonal rights and politi- 
cal prfvileges, to commit ourfelyes to the 
fiorms of party ragCj perfonal animolityj 
^nd popular caprice? Shill We throw 
down this gneat land.mark^ fixed by the 
wifdom and patriotifm of our fellow-citi. 
2cns a|)d JFathcrs ? Indead of having oar 
peft and dearell rights fecored, by fixed 
9od known principles of law, (hall we 
lieave them, to be governed and difpofed 
of; by the ever varying wUims and paf^- 
jiona of the moment? No; Sir, I trtift 
sot, WheA I look through thofe benches; 
and recolledl how deep a ftake the mcin. 
bers of this hohorabl.e court have in thofe 
lights, which^ form th« palladium of oiir 
ftfety, and are now enlfrufied to their caxe 
&nd keeping, I cannot biit confident. 
]y expe6, that they will feel the whole 
Importance of the great trull icpofed in 
them by their country ; — that they will 
tegard themfelves as ading for future ge. 
Derations, as well as for the pi^fent age ^ 
& will elevate themfelves above the fphere 
of little views and momentary feelines* 

^hey Will recolledl; fir, that linjuft prin^ 
cipks; adopted to anfwer particular pur. 
pofes, arc two-edged fwords, which often 
rebound on the head of him who flrikes 
with them ; and that jutlicc, though it 

I SBay be an inconvenient reftraiht on our 
power, while we are ilrong, is the only 
tampart behind which we can find protec* 
tion, when we become weak; They 
will remember that power which depends 
on popular hivor, is of all fublunary things 
the mod fleeting and tranflent : that it mull 
from time to time change hands : and 
ihat when the change, which fooiier or 
later mufl arrive, (hall have taken place i 
when thofe who now direct the thunder 
of impeachment, ifhall be placed, as e'er 
long they muft^ in a iit&ation to be fmit. 
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:n by its bolts ; they will be glad to iii. 

rdce, tnd, unlefs they now fet a great tr^ 

(ample of corred decifion, may invoke io 

vain, chofe conflitutional principles td 

ijvhich we now ci'y for fafety«« 

Need I, Mr. Prefident, urge the ne. 
ceffity of adhering to thefe principles, ai 
it refpe^s the indcpendenc of the jadici« 
zty department f Need I enlarge on the 
efl^ntial importance of that indc^odence, 
to the fecurity of perfonal rights, and to 
the well beihg, nay to the exiflencc, of s 
free government ? No* Thefe confidcra* 
tio>ns filrike the mindi of thcmfelvesi with 
a force not to be increafed by any efforts 
of mine. It is fuf!icient merely to bring 
them into the View oi this honorable 
cbiirt ? 

But it is iiot to the party atcufed, to 
the nation, to poflcrity, and to the inter- 
efts of free governments, that the obfcrv- 
ancc of fettled conflitutional principlesi 
in cafes of impeaehmcnt,^ is alone import- 
ant* It is equally fo to the chara6tct 
and the feelings of thofe appointed td 
judges It there any meiDber of this bo* 
norable court, who would wifh; thy who 
Would confent, ih deciding this caufe to 
be, fet free from the reftraints of the law; 
bri more properly fpeaking^ to bejfl^prived 
of its guidance, and left to ihe influence 
of his own paffions feelings or prepofief^ 
fious i Were caufes like tnia to be deters 
mined dn views of expediency; and isot ofi 
fixed principles of iaw, to what fofpicions 
might not the judges be liable; of having 
fought the indulgence of (bme aniroc£ty, 
or the attainment of fome felfifh end, in. 
ftead of tonfblting for the- public good ! 
But when they are kiiowti to be governed 
by the fettled rules of law, and are con- 
fidered as merely its orgatis; tbcir motives 
will be more refpeded j and their tonducl 
lefs liable to fufpicion or reproach. U 
any member of this honorable court pre- 
pared, to relinquifh the high and vene. 
rable flalion of the organ and expounder 
of the law; In order td aflume the doubt- 
ful and dangerous charaflerj of a judge 
fubjtidl to ho rule but his own arbiuar/ 
will f 

To a judge, too, it is the greatcft confo- 
lation, in the difcharge of hia painful du- 
ties, that when he has doomed a fcl low- 
citisen to difhonor and mifery^ he bti 
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'teerely pronounced tfie decJiioQ of the 
^w, and not the dilates of his own wijl ? 
That he 13 not the author of the featence 
by which fo much calanaitj^ is brought on 
others, but merely its ofiicial organ. — 
Thi^ rcfl-^ftion footha his mind, under the 
^nf'uidi which it mud feel from another's 
woe. And is there any member of thia 
lionorable court who would confent to rc- 
linquiHi this confolalibn ? I boldly fay 
no. 1 feel that every heart will rcfpond 
to the aHTertion. And if any who hear me 
f>e capable of entertaining a contrary opini. 
on, or would wifh in the fame fituation to 
hold a dilFerent conduil, I envy not their 
feelings, however highly I may eftimate 
their intelledual powers. 

In every light, thereforcj in which this 
great principle can be viewed, whether 
as a well edabliihed dod^rine of the con- 
ilitution ; as the bulwark of pcrfoDalfafe- 
ty and judicial independence ; as a (hield 
for the charad^ers of thofe, whofe lot it 
may be to fit on the tiial of impeach. 
mcnts ; or as a folace to them under the 
neceffity of pronouncing a fellow citizen 
guilty ; it equally claims, and I cannot 
doubt that it will receive, tlie fandHon of 
this honorable court : by whofe dcciilon 
it will I trud be ellabliihed, fo as never 
hereafter to be brought into quellion, that 
an impeachment is not a mere enquiry, in^^ 
the nature of an inqiied of ofllce, wli^^er 
an oSicer be quaKi^jd for his plate, or 
whether fomc reafon of policy/<ir expedi- 
ency may not demand his/i^movai ; but 
a criminal profccution^ for fupporting 
irhich the proof of fefmt wilful violation 
9f a known law j»f the land, is to be in- 
d2rpeofibl]^.je^ire d* 

Before I proceed, Mr. PrefiJcnt, to 
ipply this principle to the cafe now under 
coniideration, permit me to notice brief- 
ly another propofition advanced by the 
honorable m.imr;crs, which I perfectly 
concur in, and Ihall take the liberty of 
lifing agairift them. T'ley have laid it 
down, that the tefiimony of witneflcs 
equally crctUble in thcmfclvcs, is enr it- 
led to different degrees of credit, accord- 
ing the means which they rcfpcftivcly 
enjoyed, of corredly difcerning the 
troth, in the matter about which they 
tcftify. To this propofition I fully af- 
fhht. Let the pdnciple be applied to the 
cafe now ttndet con^deration. Look at 



the witnefTes on each fide. With fomi 
few exceotioDS, perhaps, aboat which I 
do not feel it necsiTary to make any par- 
ticular remark, they are equally credible 
in themfelves, equally difpofed to (late 
the fads corrcAly. But who are the 
witnefFes on the part of the profccution ? 
It miift be anfwered, that almoft all of 
them arb perfons, who have fuppofed 
themfelves to be ill. treated by the ref- 
pondent ; whofe refentment the lapfe 
of four years has not been able to af* 
fuage ; and whb come here^ under the ma- 
ni fed influence oftbefe angry feelings, to 
complain of their imaginary wrongs* 
It is plain that fuch perfons, however 
corredl in their intention*, however dci 
(irous of fpeakirg the truth, are Hable 
to be mided by the irritation which 
thefe cvenrs excited in their minds ; and 
to ftate as fads- the recolledion of their 
own erroneous impreifion?. It is perfect- 
ly manifcft, that ihofc gentlemen were 
very much irritated by the rranfadioni 
of which they fpcak, and in Which ihey 
wcrei or fuppofed themfelves to be, par- 
ties. It is equally clear; that their an- 
ger has not yet cooled. And i \Viil aflc 
whether men in fuch circumftances, giv- 
ing them the utmoft credit for corredl 
intentions, are eqailly entitled fo belief, 
with perfons who> like the witneflfes on 
the part of the refpoodent, were calm 
and difinterefttd fpedators of the events 
which they relate > Equally refpedable 
with the witncffes for the profecurion | 
much more cool ; free from that irrita« 
tion which the parties in contention can 
hardly ever avbid ; and teftityirtg their 
impartiality by expre{fing without refervej 
their difapprobation of fome things in 
the rcfpondcni*s condud ; it mult- be ad- 
mitted that in every collifion of lefti- 
mony, they poiTcfs the higheft title t(> 
belief. 

Having takch this view of thcA; pre* 
liminary points, I now proceed^ Mr. 
Prtrudent, to confider the various charges 
againft our horiorable client, in the order 
ih which they have been placed by the 
profecuiors. It is not my delign 10 go- 
over the fame ground, which hus been fo 
recently trodden by my able colleagues. 
The ta(k afngned to me, is to range ra- 
pidly over the firft fix articles; to prc- 
fent fome viewg on the fubjed, which 
the multiplicity of the matter ioduced 



¥ f 



t *«4 3 



Wlf teatittd cblfefgtM to (Httlt ; and 
tlien to dKcdfs at larg« the law and 
tile h6i%i under the fevemh and eiehth 
atticles* which hare not jt% been 
Kniched* 

» 

Oq the cafe of Joho ^riefl> the Aibjea 
of the firft charge^ permit me» Mr. Pre. 
fideoti to avail nlyfelf of a diftindlioo^ 
laid down bj the hdnorable manager 
who opened the cafci on the part of the 
profecQtion (Mr* Randolph )i That hon^ 
orable ger.tleniat), in hia opening addi^fs^ 
Blade a diftih^fon between a general 
fliairim or principle of law, fodi as th^ 
definition of a crime ; and a prticolar 
opinion oq the law, aa applicable to a 
particular cafck Tne former he admits 
to be proper in a jadecj at any ftage of a 
trial — the latter he denies to be fo& He 
has cho&n the definition of one offence 
to illuftrate his pofition* I will take 
that of another* Suppofe a Uian to be 
ihdided and put on his ttial for burg* 
lary* The crime of burglary coafifts m 
"breaking and entering a dwelling. 
boufe, in the tiiffht time, with intent td 
commit felony.** This is the eftablifh^ 
ed definition of tYA» offence. According 
to the diftinaf ioti of the honorable gentle* 
mani the judge might at the commenccii 
nent of the trials or at any ftage of if| 
declare this general principle refpeAing 
the nature of the onehcci even before 
CDonfet were heard* Nay more, he 
would be juftified in preventing counfel 
from attempting, before the jury> to cdn^ 
trorert this prtnciplei This latter point 
is not exprefsly admitted by the honors, 
ble gentleman ; but it flows from his ad. 
ttiflioni as a neceffary Confequence. 80 
far the judge might fafely go 3 but (hould 
he advance a ftep fuftheri and declare, 
befote counfej had been heardi that the 
a^s done by the perfon on trial did 
amount to burglary, then he would be 
culpable^ and ev^n criminal i and thisi 
the honorable gentleman contendsi wai 
done by the refpoodent in the cafe of 
t'ries* 

I confent ta be judged by the role 
which the honorable gentleman has him. 
felf eftabliOied; and I undertake to 
ikewi that* nothing moce was done by 



Hie refpondeni, iH tYt cafe of Y'ri^ki tlial 
the honorable gentleman admits may bi 
properly dooe hj a judge ; that he mere* 
ly ftated the general definition of the 
cHme of treafoti> by levying war agamft 
the United States ; but exprel&d 00 opi- 
nion whctbar the prifoner was guilty or 
innocent, whether the aAs which he had 
done adioonted to treafon. For the cor- 
rtf^nefs of this pofition I appeal to thd 
opinion itfelf| t% in evidence before tbi 
coorti It is contained in EaJiibitj N04 
if filed with the anAvert 

In this paper the courts aftet fome pre* 
timinary obfervations, to (hew that tb^ 
queftion relative to the cotiftitotioaal ^U 
finition of treafon, were qoeftions of law 
and not of fa^, proceed to ftate al thcit 
opinion^ « that any InfnrreAion or rifing 
of any body of people^ within tht Unit* 
ed States, to effect by fortt or *vkkna 
any obje^ of a great public nature, ol 
of public aod general (or national) coa- 
cern, is a levying of war agaibft the 
United States, within the contemplation 
atid conftruAion of the conftitotion of the 
tJhiied States.*' *' That on this genenl 
pofitioni any /utA infutre^ioti or tifingi 
to refift or prevent by force or violeocci 
the execution of any ftatute of the Unit« 
ted States, for colle(tsng taxesj duties^ 
impofis or excifes> or for any other por* 
pofe, (under any pretence^ as that tht 
ftatott Was unjoft« bdrdenfomei opprefi 
five or unconititutiooal,} is a levyiof 
tvar againft the United States, within 
the conftitution."^— <* That military wea^ 
t>ons, as gans and fwotds^ mentioned itt 
the itodi^menti are not neceflary to mak^ 
filch infurredion or rifihg amouot to le^ 
vying war ; becaufe humbers may fup 
I^y the watit of military weapons, and 
other inftruments may effefl the in* 
tended roifchief«'^ — « That the legal 
guilt of levying war^ may be incurred 
without the ufe of military weapons ot 
military artay." — «« Ttat theaffemUing 
bodies of meni armed and arrayed in < 
warlike manner, for porpofca only of t 
fr'tvate naturf^ is not treafon ; although 
the judges or peace officers flioald be in^ 
ftilted or refitted, or even great outrage 
committed on the perfon and propenf 
of oar ciaMns/'-^««Tiuit she uutcii^ 
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tericm to determine wliether 081 com* 
mitied are treafoO) or a \th offence, (as 
9 riot) if the ouo anim^ the people did . 
afleoible." -. <' That if a body of people 
confpir^ and medicate an infurrfd^ipn, to 
fcfift or oppofc the execution of any fta- 
tnte of the United States by force, they 
are only goiity of r high mtfdemeanor 2 
but if they prqceed to carry focb intention 
into ei^ecDtton by force, they are goilty 
pf the treafon of Ifsvying war ; and th« 
qoantoiq of the force employed, neither 
leflens or inrreafes the eruDe,'*>^^(That 
|i combination or confpiracy to kvy waf 
againft the United States, is not trea. 
fon, ^Bftlefs conibined with an attempt 
to 'tarry fuch combi»ation or confpiracy 
liato execotion/' -iT- And that ^^fome 
aAaal force or violence muft be ofed| 
in porfoance of fitch defign v^ levy war $ 
|>at it i^ perfe^y immaterial whether 
f he force uf<pd is fufficieot to efi^^w^tf 
the objeA.«< 

This, no doDbt, is a long defioition 
l^erhaps it might have been expreflcd in^ 
snach fewer word^. fiat ftitl it is a ge- 
neral definition of the crime of treafon by 
levying war ; without application or re. 
ference to any particular cafp^ rooch Icfs 
fo the cafe of John Fries. It a amounts, 
merely to this ; 'r That for any number 
of people, however fmall and inadequate, 
fo rife with intent to tefift or prevent by 
ibrce, the execution of any general law of 
the United States, and to employ a^o^l 
force for that porpofe, amounts 10 le« 
Ifying war againft the United Statesj^ 
lilthough neither military weapons nor 
^ xpilitary array be ufcd/* This is the 
' fubftance of the ojjnion* All the reft is 
' Qserely illuftration ; and In this ihape it is 

SI much a general definitioii« as that of 
nrglary. 

How wide a (eld of defence do tbefb 
definitions leave open I In the cafe of ao 
indiflment for burglary^ would any coun. 
fd pceviOily or inA)Iently retire from th^ 
ffifoner's defence^ becaufe the court might 
in the commepcement of the tnal, have 
Hated thift to be the legal definition of th^ 
Clime 1 Would he infift on the >bford and 
aifchievoos pcivilege, of controverting fo 
plain and well fettled a principle of law } 
Ko. Far diierent would be his conduA. 
lie voold enquire whetfc^ any n(i% had 
^^ dooti^ ampoatiog 10 law tQ tbe break. 



ing open of a hoafe ? Whether the pff« 
foner was the perpetrator of thofe af^s, of 
a party in them ? Whether the houfe was 
broken open in the night time ? Whether 
it was entered by the prifoner as well ap 
broken } Whether it was a dwelling 
houfe } And whether it was broken ana 
entered with intent, to comcpit any crime 
amounting to felony ? All thefe queftiont 
would be perfedly open, under the general 
definition which has been ftated ; and 00 
the refult of thefe enquiries, would the 
guilt or innaccoce of the prifoner depend^ 

So in tl^ cafe of Fries, it was perfe£l» 
ly competent to his learned counfel, under 
the general definition of treafon gives by 
the court, to contend that the a^s provedn 
did not amount to a rifingof any number 
of people ; that John Fries wai not \m^ 
plicated in thofe a^ ; that they were not 
done with tntept to refift or prevent, by 
force or violence^ the execution of any 
general law of the United States ; or 
that no force or violence waa actually em- 
ployed, in purfuarure of fuch intention.-^ 
All thefe queftions were perfrQIy open to 
them, notwithftanding the general defini^ 
tion of treafon given by the court. Not 
one of thefe qu^ftions did the court in any 
ipanner decide^ Thefe queftions invoWed 
the application of the general definttioAx 
to the particular cafe i an application i«t 
which the true proper and only defence of 
the prifoner confiftec], apd which the 
^ijirt neither o^ade npr (ntended to mak^ 

Sorely th^fe quellions afibrded full fcope 
to the learned gentlemen, for the exertion 
ojf thofe argumantative powers, and tho 
difplay of that legal learnings of which 
they have given, in the (hape of reftimo^ 
ny, fo handfotnc a fpecimen at this har* 
{)ven that eager fooduefs for legal difpota* 
tion, which hss carried ihem, on this oc« 
eafion fo far beyond the limits prefcrtbed 
by the law pf evidence, mig]it have been 
gi^tified in this ample fields There waa 
room enough for the learned and ingf ni* 
ous diftinAions^ which one of the gentle* 
men (Mr. Dallas) has told us that he 
intended to makci between ' the cafe of 
Fries and that of the weftero infurgents* 
it was bis intention, he fays, had he not 
been prevented by this unfortunate defioi. 
tion, to dwell on fevcral circumflancea 
which, in his apprehenfio^, dTf^in^niihed 
the foj^fflfr of tb^ cafca fcom thf \^U!^, 
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H« tells us that his mind turned itfelf to. 
Wards thefe diftin^ions, and was occu- 
pied upon them, from the moment when 
ihc court granted a new trial, after the 
firll conviction of Fries. His mind wds Ic 
into this courfe of rcfleftion, by the (Ireft 
ivhich he had Abfervcd the court to lay, in 
the fii A trial ofFfits, on thedecifions in the 
cafes of the wcftern infurgcnis. It would 
furely haye been very unkind in the ref- 
pondenc, to prevent the learned gentleman 
from exhiliiting the refults, of thefe long 
and profound rcflcdions. But happily the 
^cfpondent did not prevent him. \iis 
^ifappointment mull be attributed folely 
^o himfclf. The circumOances on which 
he informs us that he intended to rely^ 
for difiioguifliinf^ the cafe of Fries frcm 
thofe of the Y'"-''-^'"" infurgenis, were ih^ 



difcuCftd them fccforc the court and jury^ 
at all the length into which the exuberance 
of his genius fo much delights to ihoot. 

Thefe learned gentlemen pofleffed, ihere- 
forci under the opinion communicated to 
them by the refpondent, even if it had not 
been withdrawn^ all the latitude which mo. 
derate counfel could have defired. All the 
queilions of h€t ; ail the qucflionsof in. 
tention^ which are queftions of ht\ \ the 
whole bufinrfa of deciding, whether the 
cafe proved came within the general prin- 
ciple of law ; of applying the general rule 
to the piitticular cafe; remained witnJD 
the province of the jury, and furnidicdtlie 
onlj? proper means of defence. Even it 
the facts had been admitted, as the honor, 
able managers contend, ftill the intent re. 



martial array at Braddoclc's field; the -Pjaincd to beafcertained, and ^was a quef. 
xn4rch to Pittfburg, for the avowed pur. ^*°" ^^/^?* ^^'^^^^ co-nizablc by tne jury. 



irg, tor me avowee pu 
pofe of attacking the garrifon ; and, \ 
think, the attack on Kcvill's houfe. — 
The firfl of thefe circumftances applied to 
the nature of the alTtmblage, whether it 
amounted to a rifing or infurredlion ; the 
Second to the intent with which the ri- 
ilng was made ; «2nd the third to the de. 
grce and nature of the force or viok'ncc 
committed. They were all open lo the 
learned gentleman under the opinion ; 
which did nut dcch.re what fort of an af- 
femblage wou!d coniiicute an infurreilion 



But it is utterly incorxe^ to fay, (Hat 
the fa(fts were admitted. It was, indeed, 
admitted, or rather it was not dcubud, 
that certain ad\s had been done, by Joh^ 
Fries and others ; but whether thofe ads 
were of fuch a nature^ and proceeded from 
fuch an intention, as to bring the cafe 
within the general rule of law, laid down 
by the court, was a point unfettled, which 
formed the proper and fole ground of en- 
quiry. And this point was not affedted, \^ 
the opinion communicated by therefpon. 



9r rifing; what circumlknccs would b<>-:-^*:'^^ ^° ^^^ P^i^°""'« c^»^"^«J' 
fulTiLicnt evidence of the improper intent,. And here, Mr. Prcfidcnt, let me be per. 
or what kind or degree of force or vio- .roitted to notice, what I deem a rooft dan- 
lence muft be employed ; but merely fta- gerous error, refpeding the conllitutional 
ted that a riling or infurredtion, proceed, power of juries, in criminal cafes. It is 



ing from fuch an intent, and accompanied 
by adual force or violence, would amount 
to levying war. Whether the afTerablage 
in Bucks and North^impton, had the ne- 
ceffary ingredients, to coi-ftitule a rifing 
or infurrct^tion ; whether the afts done 
afforded f ufraicnt evidence, of an intent 
to refill or prevent by force or violence, 
the exccu'ioii of the a^l of Congrefs \ 
whether the force or violeiice committed 



conliantly aflexted, that the jury are to 
decide the law and the fa^, rn criminal 
cafes ; and this is corredl when properly 
explained : but taken in its literal unqua« 
lifitdfenfe, it is contrary to every princi- 
ple of law, and every di^Sate of common 
ienfe. It is the province of the court to 
expound and declare the law generally, ia 
all cafes, criminal as well as civil. To 
apply the law to each particular cafe, to 
decide whether the fadls proved in any 



were fufi-cient in nature or degree ; and 

whether in all or any of thefe points of cafe, bring it within the general rule of 

view, the cafe of Fries in Backs and law, is the province of the jury, and their 

Northampton, wss weaker than that of only province. They have no difpcnflng 

the weftcrn infurgents, or materially dif. power oyer the laws of the land. Will 



fereni from it ; were quelHons not at all 
* affcfted by the opinion, but left entirely 

open tp the Icarjied gentlemaq ; who 
''" mi^ht^ notwithiUndin^ this opiuioo^ hav« 



any man, the Icaft acquainted with our 
fyfiem of jurifprudencej declare^ that « ju- 
ry has a right to decide^ that breaking open 
and entering A <iwel]io£ hottfeio (liefiix!>t 
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txtne, with intent to ileal, is not burgula- 
ry, unlefs an aftual thef: be commUied ? 
I prefiirue that no ^onc will hazzard fuch 
an opinion. The jury, in fuch a cafe, may 
d?ciJe that the houje was not broken open^j 
ard entered ; that it was not a dwelling 
houfe ; that th:i fnf^ was not committed 
by the perfon accufed ; that it was not 
corpmitted in the night umc ; ox that it 
was not committed with an intent to com. 
mit a felony. But if they believe the af, 
firmative, on all ihofc points, they muft 
iind the pnfoner guilty, or commit a dired 
violation of their oaths. They mc bound 
by the general principle of law, as declared 
by the' court. Their duty, and their fol^ 
duty, coniids in applying it to the particu- 
lar cafe. In this fenfe, and this alone, arc 
they judges of the la\y as well as fad^. 

Jt IS well known that a new trial may 

be granted in a criminal cafe, where the 

verdi«fl is againft the party accufed, and is 

fuppofed by the court to be contrary to 

la\V, This proves that the jury are not the 

judges of the law, in the unqualified fenfe 

/ contended for by fomeperfcns ; for if they 

/ were the judges of the law in that fenfe, 

/ it Would ncccffarily follow, that a new 

' trial could no more be granted in favor of 

^ the prifoner, in a criminal cafe^ then a. 

' gainft him. The rule that it cannot be 

granted againft him, has been eftabliihed 

' by the court in favor of life, through a 

laudable motive of tendernefs and humani. 

^ <y ; and not becaufe they had not power 

%o grant new trials in this cafe, as well as 

Jn others, where a verdi^ is contrary to 

law. 
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So in caf? of an offeree created by fta, 
Itute, a jury may declare that the cafd 
jproved on an indiclment under the ftatute, 
^oes not come within it ; for ^vant of the 
improper intent, or of fc^mc other ncceffary 
ingredient. But it has never entered in^ 
£o the head of any man to fuppofe^ that 
Khe jury, in fuch a cafe, has a rightf to de- 
c::lare, that the flatute itfelf is not a law of 
rrhe land, has beei^ repealed, has expired,' 
CDr docs not create any offence. All thefe 
9 re oueftions of law, which come within 
che exclufive province of the court. 

This confideration, by the way, fur. 
nifties the true anfwer to the famous Rich- 
mond fyllogtfm, of which we have heard 
(o mac^ in (bis cafe i and prorcs the' coc^ 



rcftncfs of that decxfion, by which the 
counfel of Cal lender were prevented, mo(t 
properly, from con telling, before the jnry^ 
the conftitutionallity of an aft of congrefi 
— a decifion which the honorable managers 
have had the good fenfe not to call in quef- 
.tion. This decifion, undeniably corre^ 
as it' is, and ft range as the abfurdities arc 
to which a contrary principle would lead, 
can be defended on no other ground, than 
that for which 1 contend. 

And I will aOc how the cafe of treafon 
can be diftinguiOicd in this rcfpedl, from 
that of burgulary ? If a jury be bound by 
the general rule of Jaw, which defines the 
crime of burgularyj; and be confined folcly 
to the enquiry, whether the cafe proved 
comes within that rule ; upon what prin* 
ciple can it be contended, that they arc 
hot equally bound by the general definition 
of treafon ? 

Will it be contended that the latter de- 
finition is not as well fettled as the form- 
er ? This pofiiion I deny. How was the 
definition of burglary fettled ? It was 
not by any legiflative aft, rem^iining on 
record, or known by tradition ; but by ju- 
dicial determinations declaratory of the 
law. In .'he fame manner has the defini- 
tion of treafon by levying war been fet- 
tled. Three folemn adjudications in the 
fame court, and one of them in the fame 
cafe, had declared it to be the law ; and 
it was the law o( the land, as much aa 
the law defining burglary, or any other 
offence. If gentlemen deny that three 
folemn decifions upon the fame point, by 
a court of the bigbcft jurifdiftion, are fuf- 
ficient to fettle the law ; will they inform 
us how many decifions are neceffary for 
that purpofe I Or' are we never to have 
fixed principles, or fettled definitions of 
crimes ? Is the law of treafon never to be 
eftabiilhed on a certain bafis ? Are the na- 
ture and definition of this high offence, to 
be left forever floating, on the uncertain 
and varying opinions of courts and of ju-. 
ries ? Is that which was not treafon to- 
day, to become treafon to. morrow, ac- 
cording to the caprice the interefts or the 
prejudices of thofig, who may be appointed 
to determine, or to the power infiuence or 
intrigues of the accufer or the accufed ? If 
fucceeding courts and juries are net to be 
bound, by precedents eftabli&ed by theifi 
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|[fedeedlbrt| then will ereiy thing te 
trcafoo when a min is tried by hii foesi 
find nothing when he is tried by hit friends, 

\ There will no longer be any fecurityi in f 

times of party contention, for life liberty ' 

iff property ; and we are deftined to fee I 

«fted o^er in this land, vainly boaftiog ot 

its freedom and happmefs, the fcenes of ^^ 

judicial murder and pillage, which difgfa- 

ced oar mother country, during the ftrug* 

gles between the hoafes of York, and Lan. 

caller. Sooner than live under fuch a fyf-? 

tern, I would take refuge in Turkey \ 

where by bribing the Cadi, I might ef- 

cape from judicial tyranny | and might be 

fafe from theoppreiBon of the government 

provided I avoided the offence of growing 

rich. Not for one moment would 1 live i^ 

a country^ where | fiiould be tantalised 

with the femblance of liberty, and in fa^ 

liable to the penalties of treafon, whcn^ 

ever I might by any aft of oppofition, or 

any aflertion of my rights or thofe of my 

fellow.citizens^ become obnoxious to a 

party in powcr^ This ofiull be the confe^ 

qoence,. (hould the principles cpntended for 

by the managers finally prevail. When thf 

^4fule8 of law defining offences are fixed and 
/certain, then is every mai^ fafe ; becaufi^ 

tbe may know the law, and may avoid of^ 
fendino; againft it^ But if no refpeft is to 
be paid to former decifions ; if counfel ar^ 
to be allowed to controvert points^ whicl^ 
bave been iblemnly and repeatedly adji^ 
fed ; if oor eoufts and jurors, without rew ) 
gard to former decifions, are to declaie / 



antborxtf of the eoart which- flndathso^l 
The court, therefore, where the refpoa 
dent prefided, was bound lo eonfider tbefii 
decifions as the law of the land, to declare 
them as fuch, and to prevent tbco|i from 
being called into quel) ion, for thf purpofs 
of ipiAeadiog the jury^ 






that to be law in each particular cafe 
which the paflions the prejudices or the po 
litical views of the moment may diftate } 
then indeed have we grafped a ihadow^ 
while the fubftance has efcaped from us^ 
aqd the blood of our fathers has in vaia 
bedewed their native foil* Bu( no* So 
^"OTIhflrons a prbciple cannot be enduredji 
and will not receive the fanftion of this 
honorable coort« Roles of law once ef^ 
tabliibed maft be adhered to* Courts moft 
regard them as facred, and moft not allow 
them to be aallcd in queflion* In this 
cafe the opinion commanicated had been 
Xolemnly fettled, and was a part and a 
noil important part of the law of the land. 
There was no fuperior tribnnal to review 
it ; and if there be one the argument it 
ftill Wronger c for then the aoqoiefeoce of 
the parties, who took' no meafores to get 
thcfe decifiaoa reverftdy ia add^ to the 



Another charge waged ags^in^ oirr h(Ki 
norable client, under the firft article of 
iropeachmei^t, is that he prevented the 

furiioner's coiinfel, in the cafe of Friesi 
rom citing to the jury certain Englifb ad. 
judications on the law of treafon, and feme 
flatqtes of the Voited States. So far a| 
this charge relates to the ftatutesj^ J (ball 
leave it moft chearfully where it has been 
{daced, by my leajrnedi and ingenious col- 
league who commenced the de^nce. No* 
thing can be added to the ftrikiog and fa. 
tisfa^lory view, which he has given of tha^ 
point. As to the Engl^Ch aothoritiet^ | 
vf ill make one obfervatian,^ which did not 
(a|l within the fcope of hi^ argument. 

The re^odent did fay that Engliih al^ 
judications, at common law, on the doc^ 
trine of treafon, ought not to be read ta 
|he jury ; that Engliih decifions before the 
revolution of 1688, under the ftatote oi 
treafoos, were deferying of very little st« 
teotion; and ought to be received wid^. 
great caution : and that fuch decifions 
fince that reToIutiop, though proper to be 
^ted, were not to be conSdered as abfo* 
lute authorities, but merely as^roog sr. 
gumeot^. Into the legal correAoefs of 
this opinion, it is nqt now my purpofe to 
enqnlre^ '^fhe point hat been fuficientl; 
difcufTed. fiiit I beg thU honorable court 
to remark, that this opinion, of which the 
learned couofcl for Fries now fo loodl; 
complain, n^as an opinion precifely ia 
their favor, and gave them all the advaon 
tage 00 this fubjed, that they expedled ta 
^rive from diing thefe Engliih cafea.— 
Why did they wiOi to cite thefe cafes ?-r 
Jt was, they tell us, to convince the jory 
of the very thing which the court thus de. 
clared to them i namely, that the Engliib 
decifions before the revolution of 168S, 
were entitled to little or no attention ; sod 
that even thofe fince the revoletioo, being 
in fome degree founded on the fonner, 
ought to be received with caution, and oot 
to becoofidered in the light of abfolute and 
binding authorities. Thefe were the poioM 
wbicb tbey wsihed to ^ftabUfli, bj cttio| 
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Aofe Kn|lt()i a jjadicattont : Abd tfaefe 
Were pfecifely the points which the court 
tftabliflied. The decifion wal compl^telf 
in their farot ; and yet they complaitl of it^ 
an a gHevoos ihjtiry^ Thi^y complain of 
It, thoogh ill their favor, bbcadfe it wat 
made without giving them an opportunity 
bf fpeaking. Whence this caufeleft dif. 
content^ this moft linreafonable complaint ? 
Did it proceed from the difappointment of 
a puerile and little vanity^ which madtt them 
wi(h to exhibit their talents before the pdb. 
lie ? Surely we cannot fufpe^ thofe learned 
gentlemen of fo contemptible a motive.—^ 
Why then^ I repeat, do they complain of 
a decifion made in their favor ? They have 
been compelled by the force of thith, to 
explain the reafon* The truth isf as it 
appears on iheii' own teftimonyi that they 
tofflplained) dot becaufe they thought 
ihemfelves or their client injured by this 
decifioni but becaufe it fuited their purpofe 
to reprefent themfelves as injured^ their 
client as opprefled^ the cafe as prejodgedi 
ind the condttift of the court as arbitrary 
and precipitate ;' ih order to excite odium 
and refentrflent aeainft the courts and com<^ 
iniferatiort towards their client | alid to in^ 
duce the Prefident, by erroneous impref* 
fions thus made on his mind, to extend hia 
mercy to a perfon, who could not have 
been thought a fit objedl for itj had the 
truth been known» The whole of this 
)>retended difpleafure ; all this aflTeded ont* 
cry about the privileges of counfeli the 
tights of jurors, and pre.judged opinions | 
was a mere pretence, an artful contrivance^ 
to procure the pardon of a cttminal twice 
eoovi^ed of treafon : and to procure it^ by 
holding up ^ falfhood to the view of the 
Prefidenr, and of the public i by calumni- 
ating the court, deceiving the executive^ 
Weakening the confidence of the people 
in the adminifiration of the laws^ and fa- 
arificing truth and juftice to the atfeaiament 
of a momentary purpofe* 

The learned gentlemen thought them. 
fcl vea juftified in ail thb, by their duty to 
theb dientft It is not for me to conderatt 
them. 1 am not here to examine into the 
impropriety of theilr condud* But I aiay 
be permitted to a(k| whether ^uch a contri . 
irance oqght to receive the countenance of 
this high court ? And whether gentlemen 
who have thought it right thus to aAj 
0^gtu not to ba liftcncd to with caattooi 



wheti thty eome here after their SoUte tiai 
com{^etely fucceeded, to complain of inju- 
ries, which in the fame breath they tell at 
are entirely fictitious ? I will aflc, whether 
this honorable court ought not to difcoQote<^ 
nance fuch proceedings in futttre, by vindi^ 
eating the conduct of the xefpondent, in 
this particular f Counfel, Mr. Preficknt^ 
have duties to themfelves and to the pub^i 
lic> as w^ll as to their clients* They nrt 
at all timet bound to ref^A the courts of 
juftice, and themfelves* Tliey owe to their 
clients every honorable exertion of their 
talents and induftry, and the zealous ufd 
of every fair means of defence4 In criaiu 
nalx:afes, efpecially when life is in jeo* 
pardy^ we exped more aeal^ and are wiU 
iing to allow more latitude,  > >  Iji 
favor ot this seal, we are difpofed to ex« 
cufe fome departure fronl the ftrid line^ 
which propriety would iii other cafe# pie* 
fcribe. But ; to be countenanced, np^ 
held and commended^ for attempting to 
excite odium unjuftly againil a court 3 and 
to induce the Prefident> to believe that a 
prifoner was deprived by the eonrt of a 
fair trials when they knew the fadt to fo^ ' 
directly otherwife ; is more than modeft 
mah would aik, or any man has a right to 
expeA* 

But let It b6 admitted for a montent^ 
Mr* Prefideot, that on the firft day of tlin 
trial of Fries, the refpondent committed 
an error* I a(k if it was not atoned forj 
by his full and honorable retraAioa on the 
fecond ? By the pains which he took to do 
away all the proceedings of the firft day a 
to induce the prifoner's counsel to go on 
with the defence ; and to fecure to him^ 
io the tttmoft latitude, every advantaga 
for making that defence ? One of the ho* 
notable managers hu told us, that the ifef« 
pondent's cdc^ud on the firft day^ was an 
unpardonable fitw That repentance, if it 
eating at all| caoie too late^ But thisi fif# 
is not the rule by which we hope one day 
to be judged. We live in the comforting 
bope> that repentance, if fincere, can ac* 
ver come too late« Wt hope that by a 
(horti a death-bed repentancct we may oh* 
tain pardon for a life of errors and fins.*-« 
Our holy religion permits us to beiievcg 
that there is bat one unpardonable fia > 
and that is hardnefs of heart, or lefuial to 
repent* And (hall we frail and finfal imou 
tais# mata to each other a meafiiiej which 
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an all-juft and all-powerful God docs not 
mete to us ? Shall we refafc to each other 
tjie cffeds of that repentance, by which 
alone wc can ourfelvcs hope for happjnefs 
hereafter ? If for one error thus atoned 
for, the relpondent muft be puni^eJ, let 
the firftftonc be taft by him, who has al- 
ways retraced and correiTled his errjrs, as 
foon as he was made feniiblc that ll>cy had 
been committed. 

I do not, Mr; Prefident, with my learn- 
ed colleague who comiiie need the defence, 
difclaim the .term " repentance" for my 
honoiablc client. Repentance is a term 
^hichfuits creatures fo frail and liable to 
error as men, even the beli^ of men. We all 
have need of it, and I truft that wc (hall 
Be afhamed of our errors, but not of our 
rcpentince. I have often had occnfion to 
repent myfclf. 1 fear that I have not di:>ne 
it often enough. And however flight the 
errors which the refpondcntmay have com. 
iriitted, I am willing in his behalf, to rely 
on the plea of repentance and aroencmcnt; 

Bat this amendment wc are told by the 
honorable managers, was a mere pretence ; 
a cloak beocath which the rcfpondcnt 
Ibaght to hide the foppofed deformity of 
his condud^, when hcVoond that it. began 
to attraa attention. But, I a(k, was it a 
prttcncc to" entreat to fopplicate the prifon- 
ei's cbunffel to proceed with the defence, 
till the cup of humiliation was drained to 
the dregs ? Was it a tlOik to be anxioufly 
folicitous, after the prifoner was abandon- 
ed by his counfel, to proteft him from the 
dangers into which his ignorance of the 
law might betray him ; to urge his accept- 
ance of otkcf counfel ; to inform him care, 
fully of bis right of challenge ; to aflift 
him in crdfs-examining the witnefles, fug- 
gefting fuch qucftions as might be to his 
advantage, and guarding him againft fuch 
as might draw forth unfavorable anfwcrs ; 
to prevent tic witneCTes in the fubmitted 
cafes, from being examined before his 
trial, leaft the jury might hear teftimony 
unfavorabie to him, which he could have 
iio opportunity or crofs-examining ? Was 
this the conduft of a dcfigning hypocrite, 
fceking toglofs over his wicked purpofes, 
by afairoutfide of humanity and juftice ? 
Of an artful and worthlefs dppreflbr, thirft- 
ing for the blood of an innocent viftim ? 
If this be opprcflion, God grant that I and 
taint iriay' never be otherwifc opprelTed ! 



I come now,, Mr. Prefident; to thctafc 
of Callender. But before I enter into thok 
views which remain to be taken,of the char: 
gc3 arifing out of that cafe, let me be indul. 
ged in fome preliminary remarks, on that 
part of the evidence adduced in their fup. 
port, which was fuppoftd by the honorable 
managers, to furnilli direct proof uf cor. 
rapt intentions^ on. the part of the icfpon. 
dent. 

This evidence was given by Mr. Ma. 
Ton, Mr; Triplet, and Mr. John Heath.— 
As to the firft g( nileman, his tcflifiiofiy re- 
lates to a private and jcxular converfation, 
no pjjrt of v/hi(h he recoilefts pertedly ; 
ar.d the myil: material part of wh.rF, the 
part that iurnitnes> the true explrnaticn of 
the whole auair; he has" entire. y forgotter, 
It cannot be doubted that ihiS honnr<il)lc 
gentleman, v.'as dragged with extrenit re- 
lurtnncc to detail at the bar of a courr of 
juiHce, a priv-te and'of courfe a confidential 
converfation, the mott material parts of 
which a lapfe of five years l^s effaced from 
his memory; It muft ba\e been to him i 
moft painful neccHity, a moff cruel violence, 
which obliged him to do an act that, u 
done volur.farily, would have amounted to 
a violation of that confidence, which m 
the intcrcourfe of fociety men of honor 
place in each other. Ought a fpecies of 
examination to be countenanced, which 
mull place honorable rtien in (o painful a 
fnuation, and fubjed them to (o cruel a 
neceflity ? Which muft compel them, after 
having been confidered &s companions, ar.d 
perhaps as fritnds, to affume the odious 
chararter of fpies, and to fulfil the deicf- 
table fundions of informers ? Which mui 
deftroy all the confidence, and of courfe ai 
the pleafure, of focial intercoiirfe, tliat 
great fweetener of the ills of life ; o^" 
fpread the gloom of miftruft over all ou 
moments of hilarity & relaxation ; andniu^ 
convert our breakfaft tables, our parlors m 
even our little friendly fuppcrs, '''J*^^*^^^ "^ 
bofom is wont to expand, and the "^^ , , 
laid on the table, into fccnes of watcni^ 
jcaloufy, of dark and cautipus ^f^^^{^^ 
Ought a praftice to be tolerated, >' 
thuf ftrikcs at the root of focial barfl»o«^ 
private honor, and public roorardy • 

• How dangerous too is this fpccics oftc^' 
mony to the interefts of truth, and tftcia 
ty of innocence ! In this very cafe tnc " • 
norablewrrncft, with" alt hi«^<^^^''> 
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i»i€o)IeAicb> and all fcis deKit to reprefcnt 
the tranfadion, in a light as favorable to 
the party accufed as the troth would per. 
mic^ bat forgotten the mod nlaterial part 
b{ the cobverfation : That part in which 
he himfelf waa immediaiely coitcerhed, 
which drew forth the rcll, and which fur. 
fiifhes the true explanation of the refpon. 
ident's meaning. The part which he hat 
thus forgotten^ h«i been happily fuppUed 
hy another witnefsj judge Winchefter, 
who was alfd prefcht at the converfatic^iik 
But what might have been the (ituation of 
\he rcfpondeht) had judge Winchefter's 
'ftefflory been equally frail, or had he died 
before this trial ? That dioft fatisfaaory 
explal^ation which he has giveoi and 
which has Iremoved every Qiadowof doubt 
Trom this part of tbecare> would then have 
been wanting ; and the riffpondent might 
have been convi^ed on a recolledlion which 
would ih that cafe have appeared complete, 
though^ #e now knbW it to be atterly im. 
i^rfea^ 

This explanation p^oVea the trikole torn. 
verfation to have been a mere jeft> and a 
jefl pl'ovoked and drawn out by Mr. Ma. 
Ton hiitafclf* Without the explanation} 
it might haVe borne an improper, though 
not a criminal afpcd; With the explana:. 
tlon.it amounts to nothing more than an ex. 
^refiion of the refpondeht^s inttntit>n, made 
in jcft, by w;iy of reply to a jcft of Mr; 
Mafoh, to have the affair of the *• Prof- 
"pta Before Us" invcftigatcd when ha (hould 
arrive at Richmond) and to bring the 

author and publitlicr to punifhdaent.-^ 

Will it be faid that in this there is any 
thing ciriminal, or eVeo improper? Is it 
)not the 'duty of a jxidge, prefidihg in a 
court X)f criminal jurifdidionj tocaufe en- 
quiry to be made into offences which h^ 
knows to have been committed, and to 
take deps for bringing tht offenders to juf. 
lice ? Suppoft: that inftcsd bf i libel> a 
piracy had be):n coinmitted ; and that the 
^efpondeDty being informed that the pirates 
were lurking within the diftrici of Virgi* 
nia^ had declared ;hat he wOuld have 
iheoi bioirght to trial if they could be 
caught, ami puniihe'd if guilty — would 
this have been improper ? And does the 
Jiilcreoce between offroccs make any dif- 
fereace in the duties of a judge ? Is he not 
•qually bound to execute all the laws ? If 
^otlemen £ty nd^ will they be pieafed to 
^ixaw ioc is the prober line of difcrimina. 

G 



tion^ between thofe lawa if^hich a jiid)(e 
muff execute, and thofe which he ought 
to negledl ? Or is this line to be drawn by 
his own caprice ? Was not the feditioci 
b(\ Si law of the land| and was not the 
«' Proipeft Before Us" a violation of that 
Mfif If there were any circumttanccs 
which rendered it proper to difpenfe with 
the penalties bf this law, or to pardoii 
the offenci6s committed againff it, there 
i^as a power in the conffitation to do fo ^ 
but that power refided in the exi:cutive 
department, and not iii the judicial ; 
whofe duty it was to execute all the laws^ 
without refpedl to circUmffancts pecfuns 
or cafesi 

As td the teftimbn^ of Mr. Triplett, I 
cannot conceive what proof it can furni(h 
of crimtcal intention. It amounts to 
thi$> and liothing more, that therefpond- 
entj in the courfeof tbtoe very loofe and 
thoughtlefs cdnv^rfation) from which it 
Would havk been much more prudent tO 
abitaio, 'applied Tome har(h epltheis to 
the ** Profpeft Bisfore Us,*' and its deput- 
ed authoi ; and expreffed an a^prehenfion 
that ht would efcape punithmenti But 
doe^ it follow, that becaufe a judge re. 
markable fot h.iffy ahd ftrong exprelOonsj 
hal applied fome harfh ^nd angry epithets, 
to a pcrfon belie V6d to be an atrocious of. 
fender^ he will not do him juRice when he 
comes oh trial ? It muff alfo be lemarkedj 
that Mr, Triplet is nlahifelUy in a miilake, 
rc'pcdting the laff converfatioft which be 
has attennpted to detail; He reprefents the 
refpondent as faying, that the mar(hai had 
r^tutned without Qjllendir. But we know 
that the marfh»l drd not return without 
JTaiiendfer. This miffake on the part of 
Mr, Triplett iriay induce us todbubt, whe- 
ther with the ftrohg^ft jiefirc to repre. 
fent nothing but the truth, which I have 
to doubt that hb felt, he may not have 
viewed th^ other cil'cumflan.c^s alfo in too 
ftroQg a light. We well know that fadla 
6f thik natute dcHve theit cOiUpIexion, 
ainiolt entirely, froiti fmall circumllances 
of time manner and conne<flion ; and when 
we find fo candid a witnefs mil^aken in io 
nkaterial a circumftacice, we may fairly 
conclude that be has brtiited bn one hand, 
or too much helghteued on the other, feme 
o'fthofe fiber (hades, on which the charac- 
ter of the piiecb always depends. 

. With tcfp^l to the iaft related by John 
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lfttatt)> t hkit io <iifficvitjr Ih adnitting 
tllit if trucj it files the ftaihof comptloo 
^ thie chandler and condad of the ref{kin. 
dent> and ought to produce hit conv^idion* 
jarort in every cafe^ and efpccially in cri. 
inioal cafeii ought to be fcleAed witfaoat 
tt(ft€t tb aiiir citcumftancei bat their iafL 
^rtialitj and Itgal qualifications; Of all 
ttiun<nik, that of political opinion or 
party couoedion h the moft improper to 
govern, and ought the itioft carefully tO 
he avoidedi For a judge to interfere with 
the iharlhaly and dired hifti to ftrike off 
from a jury lift, in a cridiiaal cafej all 
ihofe petfonk who i^bre fupix>fed tb agree 
in pdtticai opinion with the party Abciiibd ; 
Off in other wotds> to combine with the 
marfllal in packing a juryi for the ptirpofe 
of eofiiring tb^ convidtion of the prty ac- 
cofed ; would be an ofience for which h^ 
ought to bt4Hiliiihcd; But thh teftitnohy 
of John Heath it deeply (haken by one 
^itnefs, and flatly contradided by another; 
} will not enquire into the charader of 
John Heath ; whitb 1 have no meant of 
knowing or of making kiioiVn i Bikt I will 
lay that it oiimot (land on higher ground; 
than that of David Mead Randolph* who' 
fiat flatiy contradiaed Heatb ; or of Wil ^ 
Cam Matfiiallj who baa gone at near to i 
^fitivb contradiAioo^ at it it.poffibleto 
go without making otoei There moft bi& 
a miftake fomewhefci But we catinot be. 
Here the faft ftated by John Heath, with^ 
but believing that David Mead Randolph 
iiat been guil^ of adireA & wilfol perjury^ 
niid that Williatii Marihall hat gone at near 
to it at poflible* Thofe gentlemen are 
knowri to all Virgihia. The evidencet of 
their charaAer are to be foond, in the 
l>feaftt of every man iH that ftat^ But 
, «t to Mr. Randolphi there U dired ^vi. 
Tcnce in thilcaufe to fupport hit veracity4 
Mr. Hay hat declaired at thit bar^ that he 
did not recoUeft haying ufed certain ex- 
)>re(fiont, which were attributed to him^bot 
liad no doubt that he had ufed them> after 
Mr. Randolph faid foi Such wat bit re* 
liance on Mr. Randolph't veracity and re- 
cplledtion ! It is trot pofiible to have ftron. 
ger teftimony in favOr of a witneft. If 
ftronger could exift, it would be found in 
another circumftance which hat appeared 
in evidence; When one juror whom he 
had fummoned for the trial of Callenderi 
told him that he had niadb iip hit mind to 
eonvift the traverferi and urged that cir- 



eumftance it aft eseuie, ttie etteft wti tja 
mitted by Mr. Randolph, and the juror 
Was difcharged* But when colonel H« rvit 
appliied through the chief jufticej to be et- 
cufed in a fimilar fituatibn ; and al lodged 
tt a reafoo that he wat pre-determibed to 
acquit Caliender^ let ^be evidence againft 
hidi be what it mighty becaiife he believed 
thefedltion law tinder which he was indiA* 
fed to be unconfiitntionalj Mr. Randolph 
Would not exctt(^ him; This fa£t appear! 
by the teftimony of the chief.juftice; Caa 
it be for a moment believed, that a mar* 
flial adihg in thift manner^ would enter iii^ 
to a corrupt thd profligate combihttion 
With a jtidge^ to pack a jury for the coii- 
viAion of Callender; and would come tb 
thit bar and complete hit turpitudcj hy i 
diredt 8t Wilful perjurf t Hit condiidl in of- 
fice I the univerfal refpef^ which he enjoyi 
In hit own country, among men of til par. 
tiei and opiniont | hit manner of giring 
teftimony. at thit bar; and tit evidence 
which hit political enemiethave here bocni 
ih hit faVori all preclude the idea» 

iThit Witnefsi (b honorably fnpportcd (if 
Ihe principal witneft on the part of thi 
profecotion^ fo high in hit charadcr^ fo 
fcrupulonfly delicate in hit ooodudl, fd 
ready to difcharge a jbrot who had made 
up nit mind td con?i€i the traverferj 
while he refdftd tb difcharge one who wal 
bre.determined to atqoit him^ Is ftid hj 
John Heath to have prcfented the paoacl 
of juiort to the refpohdenti who told hiffl 
that if he had any •' of thoft ereaturei 
ealled democrats" on it^ they moftbeim* 
mediately ftruclc off. He pbfitively de^ 
claret that no fuch converfatiohi at that 
ftated by Heathi ever took place,; that 
the refpondent never faW the paonel; tnd 
that it wat not cOmpleated till after the 
meeting of the court, when the refpoiu 
dent wat on the bencb^ and» thferenMti 
could not have been ihewn to himi 

In thii pofitive contradiAIofi of Hbath) 
he it ftrohgly fupporttd by William Mar- 
Ihal ; the irrefiftable efedi of whofe tefti- 
mony, derived from the pecntkir caedor 
(blemnity and precifion with which ft wai 
delivered, as well as from hit high chatac* 
ter, all who heard it bate felt Knd t» 
knowledged* 

Heath ii^ declared^ that the Incident 
whi^ he idatctt took phce at the lodgingi 
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tf the jndge ; that he wipt there bat once, 
frbich was in the morning^ a Httle before 
the time when the poan ofualljr tnet ; that 
tfi reniaipcd aboat half an hoar ; aii4 tliat 
Qo perfon was prefcntj except f ht jad||e 
ihe maxlhal and himfelf* 

Williaoi MaHbal declareti that |n the 
morning he called on the jodge, according 
to hit cnftom, a little before the meeting 
lif the coort : tha^ when he entered tb^ 
roonij Heath pad left it| o|> wa^ in tbea^ 
p{ leaving it, and immediately went a^ 
y^iy J and that the judge did not faj one 
woxd in hit hearing, which it was poffible 
for Heath to hear. I'bua far be fpeakt 
pofitively. He adds that hp firmly be^ 
lievesj but cannot poQvifely aflert, that 
the marfhali David Mead Randolph, went 
with him to the jadge'a lodgings, and left 
them with him ; and that they both toge. 
ther attended the judge to the coort-homef 
Hia reaA^ns for thia Mief arej| that he ha| 
^ ftrong imprefiion of the fa^s on his mind, 
f hoogh not a perfeA recoUedtion : that it 
waa his daily CBl^oiir to call on tne jadg^i 
ifl the moi^ning, op his way to the coart. 
Iioofe $ that in going from his oyfn iuMife 
to the lodgiiitts of the judge, he pafled by 
or near the ofince of the maHhal^ who ufpal- 
If aceompanied him, in order tb attend 
fbe jndgc to eonrt ; and that he perfe^ly 
fecclkAi n converCst ion between bimfelf 
amd the iqarflial^ on the way from the jud- 

E'a lodgings tpthe eo^rtJionfej in which 
temarkcd to the mairihali the ciroom- 
fiance of having ie^ Heath with the judge* 
This cobvexfation with Mr, Randolph, 
IMr. Maiihal pqffeMy lecolleAs, and that 

3*t took place qn the ^^j froni the jodge'a 
odgtngs to the coort*boitfe ; and he very 
fMtof a2y infers ftom it, that they left the 
judge's lodgings at the fame time ; As 
fhe other drcamftances which he hu fta. 
ted» induced hiin to believe, with eqoal 
probability^ that they went there to? 
gether. 

If they went tog^ether, then is Mr. 
Maiihall alfQ in goQtivecootradiQion vitn 
Mr. Heath. The only ifay in wKich th^y 
^n be reconpil^di is to foppofe that Mr* 
Randolph wept there withoot Mr. Mar* 
fhall, and had before that gemleouo's as^ 
fival, theconyerfatioi\ which is i[tlated by 
l^r. Heath. It conld not have been af? 
terwards ; for Heath went away as Mar. 
fiiall entered, and did i^ot r«tm^ Hthn 



faid that he wai there h«c Mce { mi thai 
wheii h^ left the jndge^ he went immedi* 
9tely on the HtU, and related the eonver. 
fation. That Randolph and Marfhf I) went 
fogether, is in tliejhigheft degree ptobablcii 
i)ot only from MarlhalPs belief of the fadtt 
and the ftrong imprefCon of it remaining on 
^is mind ; but alfo from thf circnmftancev 
irhic^ he has ftaied. If they iiPeo( toge^ 
thetj then it is cle^ti if Marih.all teil* the 
tmth^ that Heaih |e^ the room aa ther 
enter^ it i that fio converfation could 
have taken place between Randolph aD4 
the judge, in the hiring of Heath, with^ 
out being heard by Marfliall alfo $ ami 
that none in fa^ did talce place, Confef> 
qn^tfy it is manifeft, that onleTs we be* 
licte, cosfiary to all probability, ami tx^ 
the belief and ftrong impjreffioot of Mae* 
ftitfl himfelf, that Kaiidolph went to tk% 
JDdge*s lodgings before btaa, we moft ad^ 
mit that his teftimopy, as well as that of 
Randolph, is ifi direct comr|4i^0fi V't^h 
the teftimpny of Heath. 

To this doable confcadidion we moll 
^^4^ the extreme improbability of the h£^ 
itfclf. A juiige having a defign to pack a 
jury, for the purpofe of procuring the 
conviAiott of a perfoo, ^hiofy foppofe4 
ofience wai intimately copneited t^ith thf 
political ftroggle, in which the couptrjp 
was then fo warmly fngaged \ about to t^^' 
ecnte, thil 4efign at 7^^ place whe^ thf 
profecotion had excited the greateft irrita^ 
tioQ ; fnriounded on all $des, and watched 
at every moment, by thqfe whotn he h^^^ 
to have mofk xealonQy efpouCpd the c,aurfi 
of the foppofed offender i and entering intq 
a- corrupt combination with the fnar(hal. 
for the purpofe of carrying this pnnuna| 
defigo into eka i a judge in thefi^ c^rpvm? 
Ranees apd with thefe viewai developer 
his frfanf to a perfeA ftraoger ^ yrhprn, if 
he had known any thing ot him, he mo|b 
have knowO' to be peife^ly devQted| ta 
the political friends and fupportect of th« 
petfo^ iieeufed 1 \ Sirt the thing it lapoi; 
$ble. The iadge m^ift hav^ bee^s a foo^^ 
as well i$ a hiMive, toadi ip this mapner^ 
(^oofpiracy, fir^ feeks daft^nefs. and po^ 
light. Its plots are formed in iecr^t 9Qr^ 
ners. |ts commqnicat^oiis aie wrapt up ii^ 
eyphera, or conveyed ip eautiopi ir^<^} 
pets. Had the refppndent inten4<Mi tfi t^Ql4 
fiieh a converfation with the marihalji h« 
would have waited till Heath wa| gone^ 
WonU then have drawn his aecon^ioe int% 



tne of tbofe dark hiding placet \mcn con- 
fjpirators lovc^ and xhcre would have mut- 
tered his corrupt orders. If the woadi 
ivhich Heath relates had been fpoken, the 
fipgle circumftance that they were fpoken 
f>penly in his prefencfx would be fafficient 
to prove that they were nothing more 
tnan a fbolifli jcft, devoid alike of crimU 
(19I inteni^ and ferious meaning. 



robotate Heath, AM they »oi apptehokl 
4 cpntradidlioo inftead of a cprroboratioa, 



It ts indeed poffiblei that Heath may hare 
heard the refponden( otter fome inconfi. 
derate jeft, about democrats on the jury,^ 
which his %t^\ Ifd him to miftakc, for a 
dire^ion to the marfhal to ftrike them oW. 
I am defiroas of fuppofing that fomethiog 
of this fort may have happened ; for lean 
fee OQ Qthcr wav of relieving this man, 
from the imputattoo of wilful falfe fwear. 
ing \ which it would be moft painfol to 
fee ^xed oq any perfon, and efpecially or 
one who has filled an honorable ftation, 
«Dder the government of his couutry. 

Before I quit the fubjedl of Heath*s tef. 
limony, let me be permitted, Mr. Frefi. 
4ent, to a(k why, if it was believed, \t 
was not taken a year ago, when witnefl)^ 
Yere convened from all parts of the conti. 
aent, and the te^iroopy was eollefied. on 
Vhich tbefe articles of impeachment were 
founded ? |t moft have been well known 



So much for the prooft adduced, of a 
previoua corrupt intedtioa in the refpoa. 
dent, to procure the convidlioo of Calleo* 
der. Weak as they ar^ ip theipfelyes^ 
and broken by the oppofing teftimony, let 
vs complete their overthrow^ by bringing 
againft them the proofs which the evidence 
exhibits, of a difppfition full of jufticeand 
humanity. It is written that *^ by theii 
fruits ye ihali know them/' Let us thea 
look to the fruits. Let us examine the 
conduA of the refpondent towards Callen. 
der^ throughout the trial ; and cnqairc 
whether it bears ^e marks b^a difpofitioa 
to opprefs* 

And, firft, let us oppofe eonverfation ta 
eonverfation : the converfation with Wil- 
liam Marfhall about the jury, to thofe with 
Mr. Mafon and Mr. Triplett. WxUian 
MarOiall has informed ua that the jodgCi 
having heard the name of Mr^ Giles men. 
tioned in court, enquired if that was the 
celehrat^ Mr. Giles, membec of Con; 
greTs j that he afterwards aflced the wit« 
nefsj, wbetl^er it was probable that Mr. 
Qilea would remain in Richmond, till the 
trial of Callcnder % ajnd afterwards added, 
that he (hould wifli Mr. Giles to he oa 



at that rime ; fc^r h^ has declared that h^ that jury % and indeed, if it were proper 



ipetitioned the faft to Hugh Holmes, Me^ 

I fewether Jones, and fome others, as fooa 

\ i|s it happened ; and to i^ great many per. 

i foos afterwards, ffad this teftiroony thco 

i been taken, and prefented to the pub. 

\ lie with t)ie reft of the evidence, we might 

I Ivave been prepared to. contradidl or ex. 

I ptain it. I will a(k, why the honorable 

I managers have not fummo^ed fome of thofe 

i perfons, to whoir^ this ftory waa rebted by 

Heath, and who might h<ive corroborated 

or refuted his teftimony ? Thofe perfons 

I were fully within their reach. May the 

'iqsloutes of thU copVt fiiew, that Mr* 

pgh Holmes has actually been fummoned \ 

4% if I am rightly informed, he has at« 

ended for three days paft. Why is he not 

uced ? I will not undertake to account 

f this omi(fion ; btit I will fay, that if 

eath'a teftimony was believed, it ought 

» have been taken at firft, fo as to give 

tan opportunity Of inveftigating it fully 2 
d that it appears probable, that the ma« 
nfigers would have adduced the witnefles 
iii|ho were certainly in tjieir reach, to cor* 



for hiai to give ftiy intimatioo to the mar- 
th»l refp^iftt the jury, would reqneft 
him to co9ipo(e it entirely of perfons, who 
agreed with Callender ip political opintont. 
What is to be inferred from this converfa* 
tion ? That he wi(bed to conviA Callefi* 
der ? No- But that aa he knew the eafe 
to have excited ftrong party feelings, hs 
wiihed the perfon a.ccufed to have a trial 
which would filence clamor, and preclude 
all r«ifpicion of improper views ; fo that a 
convi^ioo, (hould one take place, being 
free fn>m the imputatioo of party ven- 
geance, might operate more ftrongly as a^ 
exaipple* to pheck the liceotjpnfnefs of the 
prefs. Surely this motive Vas humane 
towards the party accofed, and highly pa- 
triotic as it refpedted the public. . 

'When Callender was taken, the rerpoo-. 
dent, inftead of committing htm iasaacdi' 
ately to prifon, as he plight have 4o<*^ 
there to wait till bail (hould be offirredj^ 
manifefted'the ntmoft readinefs to let hio 

go oat and fcarch for b^il, an^ nn.ai^^iw 
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'^tlcitade that he (hoold find iu Inftead 
of demanding bail in a large fam, one 
two or three thoufand dollars for inflancej 
l^hich it wa» in his poorer to do> he de. 
manded onlf what Callender bimfelf itmr 
dared he c^uld give: and bfttl was a^ 
tuail)' taken, iii the very moderate fqm of 
ewo hundred dollars. 

After the coonfel for Callender had been 
aioft properly over.ruied, on legal grounds^ 
in their attempts to obta|a a contiouance ; 
the refpondent being obliged to refofe the 
sontinoance, fot which nofufiicient ground 
wu laid, homaoely offered to poftpone 
the trial;^ for weeks and months, for the 
ffccommodation of the traverfer and his 
coonfel. When this was refafedj he poft^ 
poned it from day to day, as long as they 
defired, to give the witneifes wha wera 
within reach an opportonity of coming in ; 
and offered to iffue attachment* for thofe 
who did not appeftr, which wonld lui^f 
indoced neceflkrily a fqrther delayt 

And, Itetlyi when Callender wi^s pott* 
•Ticted, and thus placed completely within 
the power of the court, the respondent 
instead of going to the utmost verge of 
the law, in the severity of pum^hnx^^^ 
fined him only one-tenth of the sum, and 
imprisoned him for but little more than ^ 
third of the time, which tSae law idlowed. 
The sum limited by the law was two 
thousand dollars ; and the fine imposed 
was two hundred. The term of imprl- 
sotunent which the law allowed was two 
years 4 and the time fixed by the court 
mras nine months^ 

Are these, Mr. President, thp fruits of 
a*^ disposition oppressive and corrupt? A- 
l^n I say if this be oppression, God 
l^^rant that I and mine inay never be other- 
wise oppressed ! 

It is vrgcd agaittft the Tefpondeiity midet 
tbe fecond charee^, that he refufed to let 
the iodidment be read to the jory, when 
i€ was reqaefied by Caliender's ooQnfeh 
Why did they wifli the indiament to be 
a'cad ? It wasy they tellas^ for the purpofe 
of making known to John Baflet and the 
•fhef jaron, before they were fwom, 
tfae nature of the charges ; and thereby 
•nablior them to declare whether they ' 
Hood mdiffcrentf or had made op and 
cxprcfled an opinion, as to the matter in 
|0lRi PpC John BaffU has toformad u, 



that when the qoeilioa whether he IM| 
formed and expreffed an opinion was put; 
to him, he was perfe^Iy apprized of the 
nature of the charges, and knew that Cal^ 
lender was indited under the fedition la W| 
for printing and pablifliing •« The Profpedt 
Before Us.'* As to the other jorors, it ia 
in evidence, that before the queftion waa 
Iiropounded to them, the refpondent ex* 
plained to them fully the fobjefl and 
object of the proftcution, and the nature 
of the iflbes which they were caviled uppft 
to try. Whf^re then was the necejfryj, 
where would have been the ufci of reading 
the indiament f It could have informed 
John Baflet qf that only which he knew 
befote ; and the other jurors . of that 
which the refpondent ei^atned to them^ 
much better 'tb^n tliey could have under. 
ftood it, by merely hearing a long in. 
diament read in court. The objeft of 
the coonfel, they fay, and certainly the 
only proper objed, was to inform the 
Jury. Thq judge took a fliorter and 
much more e^Aual method of attaining 
thit.objeA. He clearly and fully ftatea 
to the jury the matter in iifue, the points 
{n dtfpqtCj^ and (pK legal principles whicit 
oqghc to goverQ their determination, lie 
tol4 ^hem that Callender was indited, for 
printing or publifliing ceruin libellooi 
matter extra^ed from '* The Profpefl 
Before Us ;" that h^ muff be proved to be 
the author or publifher of that book ;. 
that the paflages ftated in the indiamenc 
muff appear to ba contained verbatim i« 
the book, and to be falfe fcandaloos and 
malicious; and that the book mull ap. 
pear to have been publi(hed ; with^ntent 
to defame the prcfident of the United 
States, and to bring him into di^i^pute 
and contempt. All this he fully ejcpl^Mned 
to the jurors, before the queflion waa 
propounded to them. Will any one faf 
that all this could have been as dearl/ 
Rnderftood by the jury, from fimply 
hearing the indiament read ? And is a 
jadge to be cenfared, becaufe inilea4 
of confoming the time of the court, in 
reading a long indiament, he toojp. a 
ihorterand moreeSeaual method of at* 
taining, the only proper objea that cooU 
be attained by the reading t 

As to the main point of the fecood 
charge, the over. ruling of Mr. Baflet'a 
foypofad ohjeaioB t% ferving on the jory^ 
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•iiion, where it ha» been placed by tb« 
tcftimooy of Mr, Baffct himfclf, and by 
tbe very learned argument* of my two 
follcagucs, who took ap this part oithp 
«£fc. But admitting it for a moment to 
be incorre^j it is not impeachables nnlefs 
it proceeded from an improper motive* 
And what evidence of intention to oppreft^ 
#r other improper motive, do^s it fi^rniih } 
The refpondent did not know, and had no 
means (k knowing, the political opinions 
of Mr. Baffet. And if he had known 
them, they could have furniChed no reafop 
^r a particular wi(h to retain that gentle- 
men on the jury. It would have beep 
-very Wy to find another juror, of Cho 
fame opinions, who would have anfwered 
the purpofe equally welU It is in evi- 
dence that the city of Richmond, wber^ 
the court fat, and from whence « new 
luror mutt have becB fummoned, had 
Baflet's been ei^cqfedy abounded with per. 
^na Gjt fhe fame politics. Why theq 
fommit a crime, from which it was raaoi^ 
left that no advantage could be derived | 

Strefs has alfo been hid on the qoeftion 
•roponnded to the jurors in this cafe ; 
5« whether they had formed and deli^ena 
an opinion on the charges in the indid- 
Btent"? But this queftion, it will be re. 
coUe^ed, was the fame which had been 
ftftled in the cafe of FrieS} after much 
deliberation* This appears by the tefti- 
mony of Mr^ Rawle. If, therefore, ^l 
were an improper queftion, jt would fur- 
aifli no proof of improper intention againft 
Callender ; fince it merely followed a pre- 
sent, which was eftablifhed without the 
leaft reference to his cafe ; a precedent, 
foo, in which judge Peters concnrred. 
And although judge Peters was, I prefume^ 
incloded in the general charge of imbeci- 
lity of chara^er, adduced againft the. 
diftriA jttdecs, by the honorable manager 
who opened the proffcntion, he has never 
been charged with deficiency in te^jal 
Icttowledge. 

It has, moreover, been proved undeni^ 
bly, by my two learned colleagues who 
^fcufted this change, that this qoeftion, 
as propounded to the jurors. in the cafe of 
^dllender, was a great relaxation of the 
law, in favor of the traverfer. It was 
therefore an indulgencei infiead of an a£l 
taf opprcfion ; and adds q»^ ipar^ %Q ^be 



BDflMTOQs proofs dkpl»yed Vy Ae reflpo^; 
dent, in fliis cafe, of a dlfpofition ftll of 
humanity and kindn^s, towards the prt; 
accofed. 

Under the third charge, which is found, 
cd on the rcjeaion of Col. Taylor's te$. 
fimony, it has been contended by the 
honorable qiaoagers, that the icfpardcnt 
fejeded this tefiimony without kopwing 
what it was. But this, fir, is an uttec 
miftake. No part of Col, Taylor # 
teftimony was rejeded, except what re* 
lated to the three qoeftions ftated by tb^ 
eovnfei for Callender* From aiiy thing 
that appears we caniot conclude, that 
any other teftimoi\y which Col, Taylot 
might have been able to give, would ba?f 
been rcjeaeAt M v»» ^^ fuggetted that 
be oould give any o^her, and thfre wai no 
queftion about any otheiw lo'o the legal 
■eorredn^s of teje^ing thofe queftkoSf it 
it not oeceifary for me to enquire. That 
point I moft cheerfully le^ve to be decided, 
on the very learned and ^onclufive argu- 
ipcnts of my two colleagues. But I wU^ 
reqoeft the indulgence of this honoraWs 
court, while I advert, as briefly as poffi- 
hlc, to fome of thofe cbnfidcrations whicb 
fccw conclufively to my niind, that admiu 
ting the dccifioo on this doubtful ao^' 
ficult point of law to have been incorrect, 
it could not fcare pw^cd^ froaj iinpjo- 
l^r intention, ' ' 

And here let me vtmsuk;, ^^X fhe le* 
l^xmdeot could not have been ignorant « 
Col. Taylofs high ftandiog a*d cbaraflei 
ill the ftatc of ^jginia, of tbe itAncoct 
attached to his name and his opmiooi, 
or the refcntn^nt which moft in all pro- 
bability be excited, by any aa of opprd- 
fion or impropriety, whereof he «»«°^ *" 
any degree be confidered at the objc«. 
TVt rdpondent coold not be WO«rant ot 
ike ftate of irritation, whieh then exift^ 
in that part of the uobn. on the fobjca 
of the feditiop law, por of the extreiw 
offence which mnft be given by any conduct 
of tbecomt, having or «p«bleof rcceir- 
ing the appearance of opprefio? uodcr tnw 
law. He could oot be ignorant tb«tw 
rejea Col. Taylor's teftimo^iy, was ex- 
tremcly*capaWeofreceivingthMa|HP«*«"'^'j 
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^ll htodi to i)^ i mA 6f fenle ; and would 
a man of feofci without fome ftirong 
ibotive^ commit deliberately a crime> 
lb likely to blow op a flame of refentttient 
agaioft himt^ii^ and thoft with whoiii he 
iraa coime^cd i 

What wioiivt conld the Irefpondent 
bave, for rejeCling^ improperly^ thii 
teftimony f To fecure thb convidioo of 
Caliendcr? No; for he waseqaally fure 
pi that, withoat the rejection. Cok 
Taylor'^ teftimony applied to but oat 
charge^ and there were nineteen otbert 
tindbfended; If then he rejc^ed tht« 
teftimony^ knowing it to be proper^ he 
tcommitted^ without motive or objeifi^ tht 
^rime the moft likely to heap odiiim on 
fiimfelF, and co bring difgrace and ruin on 
tht party i^ith Which he vC^at connected. 

Had he been actuated b^ a crimiiial in^ 
lention to oppress Calknder, it ia ftr 
snore probable that he would have receiF'^ 
^ thia testimony, believing it to be im- 
proper, than diat he would have rejected 
k believing it to be propen A judge ca 
teble of acting deliberately, under the in^ 
.fluence of such a design, must be «ft re^ 
^rdless of the law as of his oath. His 
considering the testimony a$ illegal, would 
not prevent him from receiving it, if re- 
ceiving it could subserve his purpose, better 
than in its rejcctioxi. In. this case it would 
have served his purpose better. To re- 
ject gave him no addition^ hold on CaU 
lende)* ; who was placed completely in 
liis power, by the nineteen undefended 
charges : but to receive it would throw a 
cloak of fiimess and humanity over his 
^x>nduct, under cover of which, he might 
more safely and more fully glut his vcn»- 
geance; The more he had saved appear- 
ances In this respect, the more safely 
hiight he have indulged his vindictive 
tempef afterwards. 

But It is clearly proved, by his Request* 
ing the distiict attorney to consent to this 
evidence, that he was actuated not by a 
wish to exclude it, but by a conscientious 
belief that it was illegal and inadmissible. 
This request may perhaps be represent* 
ed,and I think already has been, as a mere 
fcloak ; as an artful subterfuge, to escape 
from the indignation which he saw rising. 
But how does this agree with the character 
of open and high-handed violence, wldch 
the honorable genckin^ attribute to the 



'respondent? itowdocslta:gr?sfen4ihte«(fe/ 
incautious openness in his conversatiooi' 
that indiscreet promptness in his conduct^ 
almost amounting to precipition, whick 
appear throughout to enter essentially iii 
to his character? And had he been Ihxit 
artificiaU thus capable of throwmg a hypo 
critical cloak of candor over his wicked- 
ness, must he not have perceived tliat his 
true policy consisted in receiving thetes- 
dmony, without regard to its illegality ? 

If there could remain any doubt, as lo 
the correctness of his motives in rcjectir g 
this testimony, it would be removed by 
his offer to submit the question to tha 
judges of the supreme court, and to res^ 
pite the sentence till their opinion cotiid 
be kno^^n : the traverser, in the mean 
dme, remaining at large on balL It is 
liistinctly atated by Mr. Robertson and 
Mr. Wiltiaai Marshall, that this ofier wtt 
made, in reference to the decision of tlsiH 
pointi We have had, indeed, som^ cavlK 
ing, about bills of exception in crindncA 
eases. Perhaps the judge may have e^ 
pressed himself inaccurately. He vaif 
have spoken of a biU of exceptiom) itk-^ 
stead of a case stated ; or he may haxt 
-been -misunderstood by the witnessea^ ia 
this particular. But it is unquestionably' 
proved, that in substance he offered to 
submit the question, whether this tes^^ 
mony was properly rejected of iwft, to tfab 
revision of all the judges of the supremli 
court ; -to let the sentence await the resnll 
-of their deliberations ; and to grant a neW 
trial, if they should think the dcdsioH 
erroneoust It is well known to every laT*-^ 
yer, that although no writ of error or l>!ll 
'pf exception lie^ in criminal cases, yet »l 
is the usual practice in England as Well v.^ 
in America, when any new mkI diificc t 
point arises in a criminal trial, to fttate "t 
for the consideration of a suoerior ctm^ 
■and to respite the judgment Ull the deci- 
sion of that court can be had.. The polnV 
•in suoh cases, is reguIiiHy argued by- 
counsel, before the superior court ; f^ 
whose decision the judgme»^t of the infe^ 
rior court is made to conform. It is alsft 
known, that a new trial may %e granted u^ 
a criminal case, where there is a convic* 
tion, though not where there is an a^J 
quittal. What the respondent ofTered lA 
this case, might tiierefore have ht^ 
done : and he went fuithsr. lie offered 
to assist Callehdcr's ocan'sel in dolrg H, 
He ofi'dTed to them Ihe ai«ist«>i.e of ^ 
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.tSsM knowledge atid expeiience, in {x»- 
ining the case to be stated on the record) 
for the consideration of the supreme 
court This appears from the testimony^ 
of Wilham Marshall It is not for nle to 
decide or to enquire, vrhj those offers, and 
ail the others made by the respondent in 
this trial of Caliender, were contemptu* 
busly rejected by his counsel. It is enough 
fer me that the offers were made ; and 
that the conduct of my honorable client 
is making thein, taken in connection with 
the^other cuxrumstaxtces which have been 
noticed, proves beyond all possibility of 
doubt, that however erroneous in point of 
iaw his rejection of colonel Taylor's tes- 
timony may have been, itprt>ceeded from 
his honest judgment, and not frx>m a cor^ 
mpt intention to oppress 

I come noW) Mr. President, to nodce 
'Some of the charges embraced by the 
fourth article : and first the refrual to 
continue the case of Callender till the next 
term. To prove the correctness of thib 
refusal, in point of law, I desire no better 
authority Uian that pi^uced by the ho^ 
Aorable managers themselves, from 6« 
Sacon's abridgem^it, new edition, page 
652. It is there laid down, on the autho- 
rity of Tidds practice 500, 3, Burrows 
i514, and I. Black. Rep» 436, that "where 
there is no cause of suspic.on, the affida^ 
vit to put off the trial, on account of the 
absence of a material witness, is sufficient 
in the common form : namely, that the 
'person absent is a material wimcss, with«> 
out whose testimony the defendant can'* 
.not safety proceed to tiial ; that he has 
endeavored without effect to get him 
isubpcenaed, but that he is in hopes of pro- 
curing his future attendance^ But if there 
be any cause of susfiicioni the court 
bhould be satisfied from circumstances, 
first) that the person absent is a material 
.witness ; secondly, that the person ap** 
plying lias not been guilty of any laches ; 
and thirdly, that he is in reasonable ex- 
pectation of being able to procure his at^ 
tendance at some future time*'* Here it 
Appears that even where there is no cause 
of suspicion, that is no cause of suspect-^ 
ijDg, that the application for a continufmce 
js made merely for the purpose of delay, 
still the affidavit must state, that the party 
applying for the continuance, " is in hopes 
<>f procuring the future attendance of the 
wimess.*' The affidavit in Callender*s 
case is contained in the J£3(]|)jll>it No. 5| 



filed jrith the answer: Let it be exaftiiiL^ 
ed, and contrasted with this authorityi 
It will be found to contain no such state- 
ment; and is, tlierefore, clearly insuin- 
ent, even had the case been free from sus- 
picion of affbcted delay. But is it pos-* 
sible for any man to say, that it was tree 
frt>m such suspicion, after having htard 
the tesdmony delivered at this bar ? Has- 
not the leading counsel for Callender, 'who 
filed this affidavit, and made .the motion 
for a continuance, impliedly acknowied- 
ged that his sole object was delay ? Has 
he not acknowledged that he knew Cal^ 
lender to be incapable of defence, on any 
other ground than the unconstitutionality 
of the sedition law ; and consequently 
that he knew tlie absent witnesses to be 
tinnecessary, and was as well prepared 
for trial witliout them, as he eouldbe with 
them ; since nothing that they could 
provef could have any effect on that ques- 
tion ? Has he not expressly declared, thift 
one great object which he had in wishing 
for the continuance, was to get the tiial 
before a difcrcnt judge ? When ihii 
is admitted by the learned gentleman him^ 
self to have been the truth, was it very 
unnatural that the respondent should sus^ 
pect it ? If he had grounds for suspecting 
it, of which he was to judge, the authoritf 
infiHms us that there ought to have been 
circumstances stated by the affidavit^ 
sufiicient to satisfy him, that the absent 
witnesses were material, aAd that tht 
•party applying was in reasonable expecta- 
tion, of being able to procure their at 
tendance at some otiier time^ No such 
expectation is stated in the affidavit, wlileii 
was clearly insufficient on that ground : 
and a comparison of it with the indict^ 
ment plainly shews, that the absent mi- 
nessds were not material. 

The learned managers are thea^fort 
entitled to our- thanks, for fui'nishing us 
with an authority which conclusively es< 
tablishes our case; 

But anmitting the respondent to hav* 
decided incorrectly, in refusing the conti' 
nuance^ where is the evidence of impro- 
per intention ? If it was an honest error 
in judgment, he is free from blame.—' 
And 1k)W can we doubt the uprightness of 
his intentions, when we recollect, that al- 
though he- considered himself unauthori- 
sed to grant a continuance till the next 
tenH) because xt waft wt a matter of mert 
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^uci^liody wi no legal ground for h was 
in his opinion (hewn, he yet offered a poft. 
p.oneinent for fix JKreek*, which it was in 
his power to grant without legal caufe f 
i^his oifer to poftpone for fix weeksi which 
throws To ftrong a light of upright inten. 
tion and humane indulgence^ on the whole 
conduA of the refpondent^ has been for. 
gotten by Mr. Ha)| ; but fortunately for 
■s, it i» diftindly remembered by three or 
four moft r^rpe^able witnefles ; and ^fpe;. 
cially by Mr. E^raond Lee and Mr. Wil- 
liam Marihall. There can be no doubt 6F 
tlie^dt. It is e?en roanifeft that thr:eor 
lour months, would have been allowed^ had 
tliey beeft afltcd for. Td give fix weeks 
would hare made it neceifary for the judge 
to return home* in order to hold the court 
in Delaware ; and when he had returnedi 
2t wduldhave been more agreeable and con. 
▼ement ^o remajin fome time at bcme> than 
tQ .hurry irnmcdiatel)r back to Richmond^ 
in order to hold th^ court at the end of fix 
w^eeki. How is this humane and aacom* 
inodaiing offer to poftpohr» at a great in. 
cptovenience to himfelf^ 16 be reconciled 
taith a corrupt difpofition to oppcefaCallen. 
4er ? And why (honld the refpondent reiufe 
to cootiniie the cafe till the next term» 
which would hvft expofcd him to i.o tn. 
convenience or trouble^ and yet offer to 
podtgo^ it for fix weeks, at th^expenceof 
a aew journey to Richmond? It could 
lut ve been for oobther reafoo, than a belief 
that Ke was obliged by the law to refufe 
tl}o continuaacey and a defire to indulge 
the travevfer and his counfel, as far as the 
rvles td law w6iiUl permit. 

Here again, I forbear to enquire into 
the motives of Callendet's coonfel, for re« 
fnfing this indulgence, by which they 
would have completely obtained all the le« 
J*! and proper objects of a continuance.— 
with their motives we have tiothing tb do. 
It is into the motives of the judge alone 
that we are bound to enquire ; and of the 
purity' of them this offer fo indulgent 
whd humane, ami fo unaccountably rejedt- 
m8, leaves no doubt* 

As to the rude Hmufoat and contemptu. 
#08 eScpreflionffy which are charged under 
the fourth article, and have been detailed 
by one of the withcfles for the profeco. 
ttooj it is material to remark^ how dif. 
icrtst 3n imprcflian thcfe t xpreffions made 
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on dtSerent ^erfonsi according to the ra* 
rious fiatesof mind in which, they were 
heard. Mr. Hay was fo highly irritated, 
as to conftriie a bow into an ajFront; 
There had been much mirth at his ex« 
pencfc, in which, Col. Taylor tells us^ 
he did not at all partake i and fie thotkght 
tbpfe expreifions rude and conrbmptubus. 
To Col. Taylor^ whoj though perhaps not 
inclined to view the refpondent's condu^ 
with very favorable eyes, had not the 
famecaiifes of irritation with Mr;. }iay» 
and was far more cooU they appeared in 
the lefs exceptionable light, of *<infkpera. 
tive farcaltic and witty." Mr. Gooch 
may be cohfidered perhaps at favorably 
inclined to>VaEds the refpondent^ but has 
fiiewn no difpofitibn to extenuate his con. 
du^, and he' regarded thefc expreffion^j as 
mere efforts on the part of^the refpoiiden% 
to (hew his wit. Wit, I allow, has 
nothing to do on the bench*. If a judge 
ihould happen to pofiTefs ir^ attemprs to 
difplay it in the difcharge of his official 
duties, would pei^iaps be unbecoming, or 
even improper ; but certainly hot crimv. 
hal. To Mr. Baifctr, iH^ ho appear^ to be 
of a warmer temperament^ and whofk fee], 
ings Teem to lean towards the refpondehr, 
thofe exprefiions appeared to be ririti with, 
out being imperative, and facetious but 
not farcaitic. And is criihinality t6 be 
inferred from adts*, ^hich thus receive 
their hue, not from any thing In them, 
felves perceptible to this honorable jcourt, 
but from the c)iaraders the feelings and 
modes of thinking of thofe \^ho i^l'ata 
them ? If fo, then innbcence and guile 
muit depend not oh the cobduft of the ac. 
cofed, bot on the remper and dKcemmenc 
of the whneiTes. The chief juttice of the 
United States, who was prefent during all . 
thofe tranfaAions, faw nothing improper 
or onutual in thecondu^ of jadge Chafe. 
Thefe expreffionsi which fo forcibly ftruqk 
the heated and aiigry imind of Mi» Hay, 
conveyed no idea of impropriety to the mind 
6f the chief juiltce ; a gentleman as remark, 
able for the delicacy of his manners, aa 
for quick difcernment and found «.nder. ^_ 
ftsmding. Mr. Kdmund Randolph was 
Jin court during a great part of Callender'a 
trial; and he perceived in the condoA of 
the cdurt j nothing rude unufual or indica* 
tive of a difppfiiton to opprefs* I appeal 
to all who have the pleafare of knowing 
that gentleman^ whether fuch condu^ 
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•ould hare taken pUce, withmit arrefting 
hit attention. So remarkable himfelf for 
urbanity of mannert, and corrednefa of 
pcrfonal deportment, he muft have been 
(hocked by fo glaring a departure from 
them, in a judge j feated on the bench. 
That lively and inftin^Hvc fenfe of pro. 
pricfy, which forms the bafii of rclincd 
good breeding, would hate made him 
feelingly alive tofuch a departure, in fuch 
a place, from that line of conduct, which 
decorum no lefs than duty prefcribes to a 
jadgf. On thofc finely attuned ncrvci, 
which render him the delight of every ib« 
cial cttcle where he appears, exprefliont 
rude and contemptuous would have grated 
mod barfhiy, and would have made an 
impreffion not to be forgotten* Yet Mr. 
lUndoIph remembers no fuch expreffioni* 

And we find no lefs dififbrence betweerf 
ihe.di^trrcht witnefles, refpe^ing the fpe. 
tific terms of thefe exprcifi»ns, than 
refpe^ing their general cearaAer.' Of 
this one inftance may fuffice. Mr. Hay 
has flared that the refpondent interrupted 
Mr* Wirt, and rudely and preremptorily 
ordered4)im to fit down* I'be exprefiions 
tk^hich this witnefs attributes to the re. 
f pendent^ on this occafion^ are^ '*fit down 
£u ;** than which the language furnilhea 
none more harfii or indecorous. But from 
the teftimony of Mr* Robertfon, a difio. 
terefted fpe^Utor, who took down in 
ihort.hand all that pafTcd at the trials it 
appears that the exfreUions addrefled to 
Mr. VVirt were, ** plea fe fir to be feat, 
cd." ' And Mr. Gooch, who attended 
tha. trial for the ex pre fs purpofe of ob- 
ferving all tl.at pafled, fiates that the 
rcf ['oodent, being about to deliver an opi. 
nion while Mr. Wirt was up, faid to that 
gentleman^ " pleafe fir to take your feat/' 
Thus it i| that pafilon diflorts evcfy obje^ 
to. the view, magnifies molehills into 
inpuntains, and converts the moft com- 
plaifant .phrafes into *^ rude unufual and 
contcmpMous exprcfiions !'', To the heat- 
ed imagination of Mr Hay, the expref- 
fions which he has detailed no doubt ap. 
peared »•> that light ; but this honorable 
court will be guided, not by the exagge- 
rated and difiorted views prefcnted to his 
irritated mind, but by the teftimony of 
thofc calm and difpafiionate fpc^ftators, 
who were able to view the fubjeCt through 
an antlwaded medium* 



Let me now, Mr. Prefidcnf, be h: 
dolged in one or two remarks, rcfpc<ftip^ 
the interruptions of counfel, which iorm 
one of the charges under this article. Mr. 
William Mar(hall has told us that he re. 
members a cafe, in ^hich counfel were 
more frequently interrupted I y judge Ire, 
dell, than they were on this occafion by 
the refpondent. A\ e all know thfe charac. 
t^r of that eminent adh exetrllent judge, 
whofe juft eulogium the honorable niana. 
gers have pronounced at this bar, and 
whofe example they have fet up as a 
(landard, whereby to roeafure the conduft 
of the refpondent. Will they not in thii 
inftance confent to be judged by their own 
rale ? Will they ft ill infill on condemn- 
ing in the refpor *enr, that which has beinr 
pradtifed to a greater extent by judge 
Iredell f 

fiut we know the eaufe which prodncetl 
the greater part of thefe interruptions, 
and which rendered them proper ztid ne« 
ccfiary. Mr: Bafifett has informed us^ that 
Cailender's coonfel appeared to icft their 
cafej wholly^ on the onconllitutfonality of 
the fedition law ; that they wifhed to 
argue this point before the jory, and had 
fiattered themfelves with the hopeoffuc* 
cefs ; that after the court had formally 
declared this attempt to be improper, and 
that the jury could not take cognizance 
of the queftion, they continually renewed 
the attempt^ and as often as they did fo 
were ftopt by the court. This ftatement 
is fupported by Mr. Gooch and Colonel 
Gamble. And will any roan fay that un. 
der fuch circumftances, it was n6t proper 
to interrupt the coonfel ? Will any nan 
fjy, that coonfel ought to be fuffercd to 
fiy in the face of the courf 's authorit)', 
and ro fet srt nought its orders and Ct* 
cifion ? 

Thefe interruptions, moreover, as the 
chief juftice has informed oft, were made 
in the ordinary manner of the j ndge, and 
were not more frequent, than* was ufual 
with him in nvil cafes. Therefore they 
afiTord no proof of an opfreffivc difpofitJoa 
towards Callender, or of an improper dif- 
pofition tbwar&s any perfoh. Thcy^ af- 
ford proofs of that promptnpfs, fomciitncrs' 
bordering on precipitation, which is well 
known to make part of his charadlcr. It 
is in piosf, by the teftimony of Mr. Pa^' 
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^litutt, who h^t loag praAIfed lo couru 
^^cre the refpondent preiided, that he is 
much in the habit of interrupting connfel^ 
^Tej) thofe to -whom he is known to be 
nod ftrongly attached ; that in bit inter- 
ruptions there is no difcciminationy be. 
twf en his friends and thofe who are not fo-; 
^nd that if counfei when (bus interrupted 
keep their temper, and coolly and refped^- 
fully iniift on their rigbt to be heard, 
they never fail to obtain a hearing, and 
•frequently Aiccecd in renaoving injpreffions, 
which the judge had too haftily taken up 
a^.'-ainft^heir caufe. If here be weaknefs, 
there is magnanimity which attones for 
it: and if in this cafe Mr. Hay, inftead 
of contemptuoufly leaving the court, 
when he thought himfclf improperly in- 
terr< pted, had -maintained his ground 
with firmnefg, but with that refpeciful 
manner alfo which was due, to tbe age and 
ftation pf the judge, and which would 
have been highly becoming in bimfclf, 
there is no doubt that he would have ob« 
tainrd, as fuil a hearing aa he coald hav« 
deiired. 

On the •* indecent folic! tude" charged 
by this article to have bten maniiefted by 
the refpondent, for the coovidtionof Cal- 
lender, 1 will remark, vhat if its exiftence 
had been proved, fiiil it broke out into 
no overt 4f\ of oppre/Iion or injul^ice, and 
thereibre is not the obje^ of puniflimcnt, 
0r of judicial cognizance. Intentions, 
Bolefs accompanied by adts, folicitudes 
^nd wiflies, unlefs carried into effeCl, are 
%0ence8 unknown p our criminal code^ 
and inconfiftent with the priaciplea of our 
•onftittttion« 

The fifth and fixtb chargef, relatiye to 
the operation of the Virginia laws on the 
cafe of Cal lender, and their foppofed vio. 
Jation by the refpondent, have been To 
ably and clearly refitted, bx my two learn- 
•d jEoIIeagues who immediately preceded 
me, that nothing remains to be faid oo 
thofe points. I will merely remark, that 
had an error been committed, in awards 
sng a capias againft Callender on the pre. 
fentmenr, and making it returnable to the 
^ourt then fitting, it would have been 
fhe.errorof thq dillridt attorney and the 
clerk, tor >vbich the refpondent could 
hav^c been in no mapqer ai^fv^erablc. It 
y in evidence by the tcdimoay •£ the 



clerk himfi^lf, Mc William Mar(haU| 
that when the prefentment againft Cal- 
lender waa returned into court, the re& 
pondent, then fitting alone, aflced Ms* 
Nelfon, the di(lri6l attorney, what w^is the 
proper procefs in fucb a cafe ; |vho anfwer. 
ed, a capias ; and th^t the capias which 
ailually ifiiicd, was immediately drawn 
up at the bar, by the clerk, was infpedted 
by Mr. Nelfon, and was then ordered by 
the judge. In a cafe of this nature, re- 
lating to the local laws and practice of 
the ftate, the^refpoudent, being then unad 
fided by the didri^ jiiclge, .could apply to 
no better guide thaq the .clerk and the 
diftrid attorney, both at that time, prac- 
titioners in the (late courts ; and had they 
led him into an error, which they certain- 
ly did not, it would be the height of ab- 
furdity as well as of injuflice^ to impu;^ 
it to him as an ofFence. - • 

I have now, Mr. Prcfident, concluded 
my remarks on thofe ch^arges, which arilc 
out of the trial of Callender. — 

< 

(Mr. Harper w^s proceeding to the 
next article, when, jt being three o'clock, 
a motion was made to adjourn til the next 
day. When the queftion was about to be 
taken, Mr. Harpet obfervcd to the court, 
that although an adjournment would be a 
perfonal convenience and gratification t9 
himj yet i' his wifhes could be at all con- 
i*ulted, he would prefer to conclude his 
argument on that day : that th- time had 
become very (hort, which affarded fomc 
ground to apprehencl, that a p^ftponemcnt 
of the de iilbn till next feffion rai.;ht be 
thought neccfiary : and that it was, 
therefore, extremely defirable, and very 
much delired by his client and himfelf^- 
to clofe the argument as foon as poflible. 

' An adjournment for - half an hoar was 
then moved and carried.) 

When the court met again, Mr. Raa. 
dolph ftated tJat with the confcnt of the 
refpoAdcnt'scounfel, he wilhcd to examine 
Mr. Hugh Holmes, a witncfs who had beea 
fummoned and attended, to corroborate the 
tefliraony of Mff Heaih.-^Mr. Harper, on 
the part of the couiifel, gave his confcnt, 
but an obje^ion was miade by a member of 
the court ; on the ground, it is prefumed 
that after the evidence was cb ad, and 
tht arguments commeocedji am new tsili- 
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fipa7 coqM ttpAnXf be leeeived; not 

f ven by confcnt. Oo the qoeilion being 
iaken, there appeared a majoiity for 
Teceiring the teftiipony. And Mr* 
|lol|Qcs vat accordingly fwrom* ' 

JHugB Holmex sivom* 

Mr» RanMpb — ^We wifli to knpw 
whether John Heathy in the Spring of 
S 8oOf mentioned to you at Richniond, a 
^nverfation which be ha<i heard between 
judge Chafe apd the late Macflial of Vir- 
|;iDia, concerning the jury that were to 
try Callender } ' ' - 

Mr. Helmtit — I wat in Richmond in 
May, i8oo> while the circuit court waa 
fitting. It was commenced on a Wednef. 
day, and I left Riehmood the Sunday fol. 
lowing/ During tlat tima Mr. Heath 
informed ^f, that he had gope to judge 
(^hafe'i chambers on bufinefsy and while 
there Mr* Randolph, th? n^arihal^ came 
in w|tb a papfr in his hand, and thaC 
judge Chafe aiked him what it contained 
r**that the reply was thst it was the pso- 
siel of the jury to try Callender. Judge 
phafe aiked htm whether there was a cerl 
fain defcrtption of people bo ir^ and if there 
^ere^ to llhke them off. 

^uestion^ — i^re you certain that tbtf 
f onverfatipn y^as related to you, durinj; 
f he the time you have mentioned ? 

Amwir. — The impreflions on my micd 
are that it was ; it muft have been, if re- 
lated in May^ becauf<? I am certain that 
I left Richmond pn the Sunday after the 
fommencemeht of the circuit court. It 
might have been told me the September 
I'olTowing, when I attended tbef:hancery 
foort, where Mr. Heatb, judge Brooke, 
penerai Minor and myielf pra^fed. I 
think judge Brooke and General Minor 
were prerent when Mr. Heath relat^ thb 
jfonverfation* 

Q^ You were npt p^efent at the frial of 

pallcnder? 

A. 1 was not. I left Richmond on 
a Sunday, and Callender was tiiqd on the 
^uefday weejk following, 

Rations bj Mr. Nlcb^lsM. 

Are you certain that you left Rich^. 
loon^ on the Sunday after the comme&ce* 
flpopt of the ciicoit court ? 



A. lam. I was^ligedttileafetKcti^ 
iQ order to attend the court at Wiochefteri 
and I am certain that I arrived at co«rt« ' 

Q. When does the conrt at Wiocbda 
£t? 

A. The Monday befoie the fitfl T«ei^ 
day in every monta. 

Q^ Do you recoiled whether that 
conrt was held the firft or fecond Monda/ 
in the month ? , 

A. It is impoiTible that it coofd have 
been the fecond Monday. It mull either 
have been the firft Monday in June^ ot 
the laft Monday in May. 

Hi^b Hoimet^ crust -rxamlntd hj J^r. 
Mr. Harder. 

Q^ Do you recoiled en what day Mt* 
Heath related this converfatioa to you i 

A. I do not* 

GU What time of the day was it \ 

A. I am not certain^ but my imprsi^ 
Sons arc that it was in the cvcnins* 

Mr. Harper. — This teftimooy of Mr. 
Holmes, Mr.' Preiident, completes ths 
overthrow of John Heath, whom it w« 
adduced to fupport. It adds the lit 
clench to tbe nail, by which his teftinonf 
is fixed 'pn high. Thia honorable court 
will recoiled that John Heath declared, 
that as foon as the cobverfation betweci 
judge Chafe and the roarihall, about 
ilriking thofe '^creatures called demo. 
crats'^ from the jury fummoned to try 
Callender, took place, which was in tbe. 
morning befere the court met, he weot 
immediately on the hill^ and related that 
converfation to Hugh Holmes. This, 
confequently, itinft have happened before 
Mr.Holmes left Richmond. He tellt oi that 
he left Richmond on Sunday which wst the 
ajth of Miy. We know from the record 
evidence in the caofe, as well u from tbe 
teftlmony of Mr. William Marihall aod 
feme other witnefles, that Callender was 
not brought to Richmond ontil the 37th 
of May. And it is well known that bf 
the pra^ice of Virginia, a jury is never 
fummoned to try an offender, till he il 
before the court, and puts himfelf op- 
00 trial. Confequcntly, at the tioie 
when John Heath informed Mr. Holmes, 
that he had feco the loaziha] pefent ta 
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ffcf f«ipoiMleaf| tlie pannel of junnn ram- 
UKMcd for tlw trial ofCaneodcr, and had 
ii,car4 the refpoodeot tell the marihal, to 
ftrike off all the ^'creatarei called demo- 
crats, "^it is perfcflly certain that no ju- 
ly had been luipmoned ; that the marfhal 
had not taken Calleoder ; that it wa» per. 
icAif uncenain whether he would he 
faJccn ; and that no fuch circumftance aa 
Heath related to Mr. Holines, could pof. 
fibljr have taken place* For this flal 
contradi^ion of their witqefsj we are in. 
debred to the honorable managesiy and we 
tender them our thanks* They have far- 
aiflied us, by the teftimony of the fame 
refpeAaUe witnefs, with another contra.^ 
di^oo of minor importance, but not an* 
^eferving 6f notice. Heath fays that he 
made this communication to Mr. Holmes 
|n the morning. Mr. Holmes ftatesi as 
hit ftrong belief, that it waa made in the 
evening. So much for the teftimony of 
Mr. John Heath ; which I leave, with, 
oat ^rther remark, where it has been 
placed by Mr. David Mead Randolph, 
Mr. William Marihall, and Mr. Holmes ; 
and proceed to confider the tranfadions at 
Kcw.Caftle in Delaware, 'which form the 
autter of the fereoth chi^rge. ' ' 

And heie three qoeftioos prefent theoBK 
Celves for examination^ What was the 
refpohdent's conduft on that occafion? 
Jtiow far was that condu^ conformable to 
duty and propriety ? What were the mo* 
tives fcoo^ which it proceeded ? — On a^ 
the prevtcfiia articles, the fame -divifion of 
the matter prefentei4 itfelf to the miqd } 
but the two firft grounds were fully oc^ 
copied by my learned colleagues. What 
Temaincd for me, belonged almoft entire, 
ly to the third divtfion. Here, and oin 
che eighth charge, beiog deprived of 
their able affiftance, it ia iocombeat on 
me to confider the fubjeA, under each of 
fhefe three points of view. ' 

As to the CQlidQA of the refpondetit, he 
lidmits in fobftance that he did, on the 
irft day of the court, decline todifcharge 
the |rand jury, on their requeft ; did 
ftate to them fome information which he 
bad received, refpe^ing a feditioas printer 
in the town of Wilmington, who was 
faid to be in the habit of violating* the adt 
of congrefs called the (edition laif ; and 
did inform them that it was their duty to 
fn^uirc iatt fhat aSkir, He ^fo admiu 



that he requefted tt^ diftrift attoroey t§i 
affift them with his advice, in making 
this enquiry. But he denies that he dtid 
utter thofe expreflioui, relative to afedi* 
tious- temper so the ftaie of Delaware, of 
any part of it, with which he is di^rged. 

That he uttered thofe expreffions is 
fworn by Mr. George Read, the di£> 
tridt atromey of Delaware, and Mr. Le^ 
one of the grand jurors. Four witneiTes 
on the contrary, equally refpc^ble an4 
equally intelligent with Mr. Read anfl 
Mr. Lee, have^depofed that t^^ were 
prefent^ that tntj attended particularly 
to what paffed, and that they heard np 
fuch expreffions. Firft judge fiedfordt 
who fat by the fide of the refpondent at 
that time, who muft have heard aU 
that was faid, and ww appears to have 
rei^arked particularly what the refpondent 
faid, on the fubje^ of ieditioua publica- 
tions : for he afterwards told him, that 
he bad ufed expreffions which would give 
offence* Yet judge Bedford did not hear 
any fuch expreilions, as are ftated by Mr* 
Reed and Mr. Lee. Next Mr. Vandyke 
the attorney general of the ftate of Dela« 
ware ; a gentleman of high charader, 
whofe manner of delivering his teOimonfj^ 
proves him to be very capable of accurate 
obfervation. He attended in court at 
this time, and was attentive to the pro.' 
ceedings ; but he heard nothing of the(b 
remarkable oxpreffiont* Then Mr. Ha. 
miltoui who attended the cqurt aa ai\ af« 
iiftaot to his father the marfhal, fat near 
the judges, liftened to the converfatioft 
between the refpondent and the jury t but 
heard nothing of thefe remarkable expref* 
fions* And fourthly Mr. Hallf who 
was in conn during the whole time, paid 
particular attention to what pafled, .bu£ 
heard nothing of thia {editions temiper in 
the ftate of Delaware, and particularly ia 
the county of New.Caftle, and more efw 
pecially in thetownofWUmington. On 
Mr. Moore fo much ftrefs cannot be laid^ 
aa 'on the former witnefles, becaufe Jie 
was not patticularly attentive to what 
paffed on the firft day. Leaving him, how^ 
ever, out of the cafe, we have four wit^ 
neffes againft two ; and thofe four witnef. 
fes werefo fituated, that they muft have 
heard thofe expreffions had they been ot. 
tered, and muft haTC remarked them.-* 
Judge Bedfoid did j(eiairk ex^fllond (ax 
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|efs ftrotigf which ht was apprehenfive 
niightgive oflFence. Is itpoflibte then to 
|>e]ieve that thofc very offcnfivc cxpref- 
Hons, had they fallen from the rcfpoodent, 
•ould have efcaped his notice ? 

But there 13 another piece of eyidepce, 
IliU flronger than the teftimony of thefe 
witnefTes* We know that within a day 
*f>r two after thefe tranfadioos took place, 
«n account of them was publifhed by the 
printer, and in the Gazettf, which had 
been the cbjtH of the refpondent's ani- 
siadverfion. This publication is in evi. 
4ence before the court. It is fufficiently 
€xaggf ratedj but it makes no mention o( 
thefe remarkable and o^nfive expreffiont. 
This printer, it is very evident, was ex- 
tremely well difpqfed, to reprefcnt the re* 
fpondcnt*s condudl'in the moft unfavora. 
We light, that truth would juftify. He no 
doubt received his information of what 
pafled, from perfons who felt the fame dif- 
pofition. Thofe perfons mull have heard 
thele expreflious had they been ottered| 
'iDoft have been ftruck by them, and fure- 
}y would not have fupprelTed them. 

When this mafs of evidence ftands op* 
pofed to Mr. Reed and Mr. Lee, can we 
liefitatc ro pronoonce that they have dated 
what never took place ? I am far from 
intending to charge them with inten'.iooal 
departure from t^uth. No doubt they 
.lioderftoodiirthis manner fomething that 
was faid. But it is plain that there muft 
be a midake fomewhere. Their teftimony 
•annot be reconciled with that of the four 
witneflcs for the refpondent ; or of the 
printer, which, under the circumftances of 
•this cafe, is droqger than all the reft ; and 
it is much more probable that two men 
ibould be miftaken than four; and that 
all the dx Ihould be miftaken, than that 
this printer (hoqld have been uninformed 
of, or ftiould have omitted to notice, 
thofe cxpreiCons, if they had been ufed 
by the refpondent. 

Thefe expreflions indeed contaip no^ 
thing criminal. To ufe them would 
not have been an impeachable offence: 
but it would have been an a^t of great 
jndecorum and impropriety. It was the 
duty of the judge to charge the grand 
jury, and to point their attention to any 
Specific 'offences againft the laws of the 
United Statcsj which bad come wtthia 



his knowledge or information : but to nt. 
(er indifcriminate abufe againft a whol^ 
ftate or county, to charge the pe^ pie of 
it generally wiia a feditious irniper, 
would have been equally extra. judicial 
and unbecoming^ This confide rat ion, wt 
hope, will be admitted as an apology, 
for occupying fo much time in the rrfu 4- 
tion of a charge, which in every otLer 
point of view is manifeftly frivolous and 
futile. We wiih to rcfcuc the condutt of 
our honorable clien^t| from the imputation 
of impropriety as well as of guilt. 

It may perhaps be replied,, shjt werelf 
on merely negative teftimony, to difprove 
thefe exprtfiions, while pofitive t^Himonjr 
is adduced to. prove them. But whrtiicf 
teftimony ought to be regarded a poiitive 
or merely negative, depends on the £(u4« 
tion of the witneftes, and the circumA^ncet 
X>( the cafe. When a man fwear^ that h9 
did not fee a tVanfa^Hon, which mighc 
y/cl\ have taken pUce without hii feeing 
it, his teftimony is merely negative, and 
can have no weight againft that of a wit- 
nefs, whofwears that he did fcethetraRf* 
^dion. But when it is of fuch a naturs 
that it could not poi&bly, o^ within thf 
bounds of reafonable probability, have tak- 
en place,' without befng feen by the perfoa 
who {wears that he did not fee it, the tef. 
timony of fuch perfon then affomes thi 
character, and pofTeftes the weight, of pofi- 
tive teftimony. It is the fame as if b« 
had fworn pofitively, that no fuch tranf- 
a^ion did take place. If, for inftance, 
a witnefs were to fwear, that be faw 1 
man ftanding with his hat on, during the 
whole of this trial, in the qpcn fpjcc oa 
the floor between the preftdent and ; me and 
every other perfon prefcnt were to fwcar, 
as they no doubt would, that they ^^^ 
feen no fuch perfon : furely no man in hii 
fenfea would put this on the footing of mere 
negative teftimony, and contend that the 
lirft witnefs was to be believed ^gzxn^ a^^ 
the others ! And where is the difference 
between the*two cafes ? It confifts, I an- 
fwer, folely in the number of witneflfcs : 
for it is as impoITible that'thofe expreiiioo* 
(hould have been uttered by the refpond- 
ent, without being heard by judge Befori 
Mr. Vandyke, Mr. Hamilton, and the 
perfons who gave information to the print- 
er, M that a man fliould ftand for an hour 
with his hat on, in the middle of this flooi^ 
withotit being obfcrrcd by th? attdisnce^ 
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^t are, therefore^ warranted in laying 
tnefe expreffinns out of the cafe ; and then 
to what does it amount ? There was a law 
•F the United States, for the punifhoient 
offfHitious libels^ which the refpondcnty 
, as judge of the circuit court for Delaware, 
1 was bound to enforce in tkat diftridl. On 
hts way to the court he. receives loforma- 
I tion, that certain habitual violations of 
' this law are commttted, within the didri^). 
This information is gii^en to him, as ap- 
pears from the teilimohy of Mr. Hall, by 
a juHice of the peace for that diflrifl, whofe 
duty it was to attend to ftich offences, and 
to take all legal Heps for bringing the of. 
fenders to juftice* Thb informfltion, de- 
rived from this oiEcialand authentic fource, 
the refpondent communicates to the grand 
jury ; obferving to them (hat it was their 
duty to enquire into the matter, and that 
ithey muft remain in feilion one day more, 
for that purpofe. He gees turther; He 
r6quefts, or, if the honorable managers 
will have it fo^ he orders, the diftri^fl at- 
torney t» a(I>(l them with his advice in 
snaking this enquiry ; and direfls a file of 
the newfpapers, fuppofed to contain thefe 
Hbelloud publications, to be {procured and 
laid before them. This is the '* head and 
front of his offending,** And will the hon- 
orable managers be pleafed to point out 
the ruld or principle of law, that was vi. 
olatcd by thefc ads ? Will they be fogood 
as to inform us, whether it was not the du- 
ty of the grand jury, td enquire coriccrhing 
efiencea within the diflridl, and of the 
judgt to give in charge to them, all fuch 
oHcnccsas had come to his knot^vledge ?«- 
Soppofe that inftcad of a breach of tho-fedi- 
tion law, a piracy had taken place on the 
high fcas, and ^formation had been given 
to the judge, that the. pirates were lurking 
in the diflridl of Delaware, would it hot 
have been his duty td (late this information 
to the grand jury, and to dired them to 
cr^quire concerning the oFence i And I a- 
gain call dn the hono/able gentlemen, as I 
bad occaiion to do in a former part of the 
c^fe, to inform us by what authority aiid 
what criterion, a judge is to diftinguifn 
fdnic offences from others, to jirofccutc 
fome, and let others, as far as depends oh 
klm, efcapewith impunity. 

The honorable gentleman who opened 
the cafe on the part 6f the profecution, ad- 
itted diilindiy, ia hii opening fpeecn. 



that a judge may properly be zealoM ana 
aflive, in the execution of the criminal 
law generally ; and he Ijeflowcd very high; 
and probably ytry jujl, encomiums on 9 
judge of V^irgihia, whom He represents aa 
thus zealous and a^ive. But it is zeal 
and a^iv^ty in the execution of this parti* 
cular law, that ht imputea as a crime td 
the refpondent. 

Qut if this zeal and aAIvity in the reJ^ 
fj[>ondent, be not confined to this particu« 
lar law, of wh?cH there is not the haft 
proof or pretence ; how, I aik, can it be 
/ an offence, according to' the principle of 
the honorable gentleman ? Sprcly rac&, 
particular law is a part of the whole body 
of law. How, will the honorable gentle- 
man be pleafed to infori^ us, is it poffi* 
ble to be zealous and a^ive as to th& 
whdle, without being foas to each of th» 
parts f Will he inform ys how the Iaw» 
can be executed except by parts ; and v$i\o* 
thcr it ever did or could happen, that thcj , 
were all violated at once. 

There is, however, a more ferioai ob. 
jcftion to this principle, whichj if it be 
corred^, goes to iovefl the judiciary witli 
a power infinitely more formidable and a^ 
larming, than has ever yet been contetulcd 
for, in this, or, as far as I koowj in anj 
cbuctry. 

In what part of bur conftitution, or of 
00 r fy flcm of jurifprudcncc, have the ho- 
norable gentlemen found this difpenfing 
power of the judges, over a part of the 
laws ? Was not the fedition a^, while ic 
contiiiued in force, a law of the land ?— ^ 
Were the courts, of juftics to negled its 
eicecution, becaufe it had been oppofed by 
a political pr.rty in the iegillature, or waa 
difagreeable to a portion of the people ^^^ 
Are the honorable gentlemen willing to be 
tried by this their principle ? Let them, 
bbfore they anfwer in the aiHrmativc, cx<« 
amine how far it will carry them. Wq 
now have circuit courts, and alTaciate 
judges to bold them. We now have, arJ 
probably always fhall have, parties in con* 
grefs "and in the country* luis vpry pqf. 
fibie that laws may be paffed, which will 
be highly difagreeable toune of thofc par- 
tics. Are gentlemen prepared to fay, that 
the judges may dlfpenfe with the execution 
of all laws, which they fuppofe te be ef 



i 






t 



r ii« 3 






I 

\ 



\ 



I 

I 



lliia deferiptiot ? If gentlenien find tliii 
priociple intolerable and abfard^l when ap. 
plied to law! pafled by themfelvest will 
they ftill infift on its application to facb^ 
at were heretofore paiTed againft their o. 
pinion ? Or will they contend that the 
*qbeftioo, whether a perfon mall bfc puniih- 
•d for the violation oif a law, (hall depend 
'on the popularity or unpopularity of the 
laWj in the ^articalar diftri^ where the f£. 
fence it committed Ms a judge» appointed 
to hold a criminal e'ourt, to (enquire frpra 
the people of the diftriA^ or from popular 
leadersi what laws he Ihall execute ? Ought 
he to take his information on this fubjeA 
from political parties, inftcad of the (latutie 
book ? Would this be living under equal 
laws, equally impartially and fteadsly* ad- 
minillered ? And do not fuch laws fo ad^ 
xninifteredy conftitute the very effenct and 
definition of free government ? 

' On principle then^ even the principte 
H^^mitted by the honorable gentleman him- 
felf, who opened (he profecutiooy the con. 
do^ of the refpondent^ ittdireding the at. 
tinUpn of the grand jury to this offence^ 
is firiaiy joftifiable. But it does not reft 
on principle alone. It is ftrongly fupport. 
ed by precedent, both in England and this 
teountry. In the Lawyer^* Magazine, an 
Imthenf ic coUeAion of legal proceedings 
and adjudications^ vol. ji page 3 $5, we 
find a charge delivered to a grand jury by 
Chief Baron Perryn, in which he calls their 
attention to certain particular ofi%nces,<^-< 
In page 584, of the fame book, we find 
Lord Loughborough calling the attention 
of a gr^nd jury, to particular ofiences. In 
the fifth voh of the fame work, page 199, 
there appears a charge of Judge Aflihurft^ 
in Which he direilk the attention of the 
g>and jury to certain feditioos printers.—* 
And in the report of Hardy's trial, we fee 
Ihe celebrated judge Eyre, as illufirious for 
hll juilice humanity and love of liberty, 
as for his profound knowledge of the law, 
and his great talehts as a judge, direding 
the attention of a grand jury to a particu- 
lar offence. 

Pafling ttom England to this country, 
We find judge Iredell, whofe example has 
fo often been held up for imitation, direct- 
ihg the attention of the grand jury, in a 
very particular and emphatical manner, to 
llkt particular cafe of the Northampton 



inforgents. This tdok place at the eireoX 
court at which thoTe infargenti were tobi 
tried ; and the charge was delivered to the 
fame grand jury, which fonnd the ftrftin. 
di^meot againft John Fries. And we 
have another aothority more direfily in 
point, becaui^ it occured in tht cafe of a 
foppofed libellous publication. It tt alfo 
fumifhed by a judge of great legal refxita- 
tion and talehts, whom I truft the honor^ 
able gentleman will hot confider as inimi- 
cal to liberty, or difpbfed to judicial op. 
preffion. I mean Mr. M'Kean} formerly 
chief juilice and now govemot of Penn. 
fyl v&nia. In a charge delivered ,to a grand 
jury of the city and county of Philadelphi?) 
on the 27th of November^ 1797, after a 
Very elaborate and luminous expofition of 
the law relative to libels, he informs tbem 
that a ctrtain printer in that city, meaning 
Cobbetti t! e publilher of Porcopine'i Ga. 
feette, wai and long had been in ibe habit 
of offending againft this law, by the pab. 
lication of icandalous and malicious libtli; 
that he had interfered) waA endeavored to 
arreft the progrefs of thia ofiender, bf 
binding him over to be of the good beha. 
viour ; that the printeri >n contempt of hii 
recognizance^and in defiance of theautho. 
rity of the law; perfifted in hismifchiev. 
Otis courfe ; and that the doty of arreting 
htm now devolved on the grand juif, by 
whom alone the ftrong corre^ions appear^ 
^ ing to be neceflary, could be applied.^ 
The exprdfions ofed by this learned and 1- 
ble judge, are firong and remarkable. I 
will take the liberty of prefentiog him td 
the court in his own drefs, (Here Mr. 
Harper read the charge from Clay pole's 
Gazette of Nov. a 3th or29th^ 1797*) 

It Will be 'remarked that the printer in 
this cafe, had not been boond over :o appear 
at the court, and anfwer for a libel ; but 
had beeu bound in a recogn'zance to be of 

food behavior^ which he was fuppofffdto 
ave violated by poblifhing further libels. 
On .this recognizance a civil a6)ion had beta 
brought ; and thb grand jury, who h^d 
nothing to do with the recognizance, 
nor any information befote them, weie 
thus called upon to app!y a further cor- 
rcftive, by prcfenting the offender. 
It is impoflfible that a cafe fhould be 
more exa^ly in point. Indeed it gees 
•much farther, than the coddu^ of the ri« 
fpcndent at New-Cafile^ 
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 I siti far from Cdndeninia^i or calUng 
\a queilioii, thf condudl of rhe late chief 

i'udice of Pennfylvania> ih thit inftanc^. 
lutl contend that the faihe a^ which has 
Been cOfliid^red as prope)' irt hiib, oughk 
not to be imputM ai a triiiie to my hobor. 
Iible client. 

Thus. we fee thit the condofl of the 
Ttfpondetit, ih this indance, was fetidly 
eorr'ect, whether it be teftcd by jJrindpli 
, br precedent. If this- could be doiibted, 
if it were even admitted that he afted ini 
correal/', it would ftill be clear that he 
aded froni proper motives ; that his error 
was a acre error of jodgnrent ^< and c6ti 
fequentif cannot be the ground of a pon- 
iridion on in^peachment. - 

Had he been confcious of impropbr ih* 
tenttons> how eafjr was it fOr hign to ac« 
coroplifh his ebjed, wiihoOt appearing ih 
the bnfinefs! When 0r. M^Meckcn, 
from whocAy as Mr. Hal) relts m^ the 'rt» 
Tpondcnt rec^iv^d the information^ mcrt-. 
tioned theO pubHcatioils to him^ it would 
have been cafy to reqtreft that gentlcmart 
to give the information to the grand jo- 
ry. Dr. M'Meckcn no doubt would have 
complied with the teqiicft ; the grand 
jury woald ha vie obtained* the informa- 
tion ; tbe priotet, had it appeared proper 
to them, would have been profccuted; 
ind the' refpOndent woold have attained 
his end^ withfoatin the kaftexpofing him- 
fclf.fo view. Would he not have aftcd 
thus, had he been tonfciool of i'lliprope'^ 
defigns ? With criminal plan^ of oppref- 
iion in his mind^ would he not have fought 
conceal ment| where it was fo easily prac- 
tifedv and conl3 iji no degree have imped- 
ed his projcfls ? Undoubtedly he would. 
Nothing but a confciou&nefs ^f opright 
ticws could hat^ induced bim> in fucb 
circumfbances, to k^ thi^. frank and open 
]Mrt* 

In judging of mens* motives it is mate* 
f ial alio, to liften to their private con- 
Terfations, addreffed at the time> to thofe 
In whom they have corifidence. la fach 
converfations Wr^ hcarta of the moff can- 
iious are apt tocicpand> andthcmoft hid^ 
den views are fomctime'i difclofed; What 
was the rcfpondcnt's reply to judge Bed^ 
lbrd> when that gentlemto c'cnfured feinl 
for adUhg impradentl/s in rec^okmeading 



in that part of the cotintr^i sih enquiry tfl^ 
to offences againil the fedition law } *'M^ 
deair Bedford// to life the beautiful laii^ 
guage of the refpondcnt, as repeated hf . ; 
the witnefs; '* my dear Bedford, no mat- \ j 
Icr where we are, nor among whom wjl \L 
are> we muft do our duly.*' This, fir, iV"'i 
the lao^uage of the heart ; not of a cori 
rupt heart, Riled with plans of opp^eflioA 
and violence, but .of a heart manly up. 
right and honorable, it bears the intHn- 
fie chara^er, and the ftamp, 6f finceritjr 
a#id truth* It is a frank and uhftudied 
avowal of moHvcs, made to a confidential 
friend, in an unfufpedling moment ; artd 
it is of more a*, ait than volumes of telli. 
monv, to (hew thfc real iibprtffions under 
Which he aaed. 

Remember, too> how readily, and in 
what, good humour, the refpondcnt gav^ 
ttp this point, and acquiefed in ihebpiuioit 
of the grand jury and the diftrifl a(tort)cy> 
when they aeclared that they had found 
nothing libellous in the papers^ Having 
afled from a fenfe of doty, in calling the 
attention of the grand jury to the fubje^j 
be was content with havillg difcharged hia 
duty, and preiTed the matter hp further* 
But^had he a£ted from a vindidtve fptri^ 
of oppredion, or any other improper mo» 
tive, inducing h^^n to wifh for the profe« 
cotion .:. the printer; would heforeadi. .' 
ly have defifted f The file of papers was 
within his reach* We who have examin* 
ed it^ know that he might have found in 
it iibellcua matter enough* And would 
he not have examined it ? Would he npt 
have pointed out the libellous paffages to 
the grand jury ? Woald he not have fent 
them out agaia, with Wronger injun^iona 
to do their duty ? Do oppretfors fo readily; 
abandon their projedls) when the accom« 
plifhment is fo much in their power ? N9 
fir. This conduft in the refpon^^cnt ji\ 
utterly iheonHdent) with any othertnotive 
than that fenie of dut>', under which it it 
manifcft that he a^t^d throughout^ 

We come now, Mr. Prefidrnf, to thh 
fcighth charge ; under which I find myf^lf 
again obliged to perform the difagreeable 
talk, of contrafting evidence, end contro- 
verting the tcftimony of a ^itnefs for the 
profccution. This wittiefs, Mr. Mont- 
gomery^ has attriboted to the rcfpondan;: 
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tipteffiont^ relative to* the diaraifter mo* 
tiv«t and views of the prefent admiQiftra* 
tioni which) had ' he uttered them irom 
the bench, ought to draw on him the 
Cenfure oi the publ ic, and the fevere ani. 
xnadverfion of thu tribunal; Tbefe ex- 
|>rtffioD8 I am authoHfed by him cxprefa* 
ly to deny and difclaim. He c6ntends 
that according to the cnftom of this coon, 
try, fubiiftiflg . for alihoft thirty years^ 
without any mark of public difapproba. 
tion^ he had a right tO warn hia fellow! 
citizeniy io a charge from the bench; 
ilgainft the polidcal dangers by which he 
believed them to be threatened ; to afllft 
in this manner in averting impending ru« 
in ; in fnatching the peep e of his nuiivfe 
ftate, from an abyfs into which he thought 
them about to piunge* He contends that 
jFor this purpofe, and according to ihiil 
tuftotDf he had a right to point out what 
lie considered as the pernicious ttndencyj 
of certain meafur<!s of the federal govern, 
inent * in ordet to ihaw in a ftronger iight| 
the danger of adopting Bmilar meafures 
in the ua^e; This is what he did, and 
vhat he fUppOfed hiihfelf authorlfed to do: 
But he neither claims nor has ' xercifed 
ihe priviledge, of abuiing thofewhohavfe 
been appointed to adminifter the govern, 
xnent of his country ; rJto of paffing ftric* 
tures, in his official capacity, on their 
^bara^er motives and general condud* — 
jNowcver he may differ from them in pol 
J litical opinion ; however he thay difap. 
prove their principles ; whatever appre- 
lirnfions he may entertain abodt theneci. 
ilency of theii- meafures; he has alwayi 
inculcated ot>edience to them, in the ek- 
ircifeof their conftitutional powers, and 
has carefully avoided any remarks, in 
hil judical character, oh their fyllem . 
Views and condu^. When he could not 
approve their meafures be was (ilent : ex- 
cept in this fingle inftance ; ^bere, in 
brder to diHuade the people of Maryland^ 
from the adoption of a conftitutional 
amendment', then under confi deration, 
which he conceived to be fraught with fo 
inany evils, he adverted to the confeqileo- 
^es likely, in his judgement| to flow 
from one of thofc meafures. 

Thofe very reprehenilble ezprei&ons, 
'* that the prefent adminiilration was weak 
incaipable and unequal to the . proper dif. 
tkarge of their duties i aod that ibe ob- 



je^ of their meafures was net to promots 
the public good, but to prcferve unfairly 
acquired power ;" are attributed to the 
refpondent by one wjtnefs alone, U% 
Montgomery of Maryland. How far 
that witnefs is entitled to credit, in tbii 
particular, it is lay duty to enquire. 

Let us advert^ Mr; Frefident, to ths 
Aiiteof mind in which this witnefs W9i, 
at the time when thofe eXpreffioos ate fup- 
poCtd to have been uttered; 

He informs us that he was the author 
MidcJrTef fupporter, of thofe meafures ot 
the/Maryland leg i flat ure^ againll which 
\m€ jrefpoiident levelled his artillcrv ; chat 
fie confidercd himfelf as particuJarfv poi t- 
ed at ; and foppofed the eyes of the aaui. 
ence to be turned upon him. So greatly 
was he irritated by this imaginary attack 
bn himfelf; that as he left the room, af<er 
the charge was finiflied, he declared thit 
the refpondent (hould be impeached for 
that charge. This we learn from thetef« 
timony of Mr. M'Meckeri, wRo heard 
the .declaration^ After he went home, 
he wrot^ an inflamatdry piece for the 
prefs, purporting to be the fubflance of 
the charge* This piece was avowedly 
wtitten, for the purpofe of promoting » 
impeachment. It recommends that mea- 
fure ; abounds with the moft approbriaai 
ahd abufive language againft the refpoo* 
dent ; and, what is ftill woife; it varies 
very materially, froin the tcftimony 
whidi the adtW 6f it has delivered at 
this bah 

Is it furpniing that a inan in this ftate 
of mind, (hould mifcoiKeive the troth r 
Is it to be wondered at that he (hould 
convert his own inferences, tHe mifcon« 
ceptions aod diftortions of his o#n heated 
brain; into fadts ? Have any members of 
this honorable courti heard apetfoo give 
an account, in a court of juflice; of a 
quarrel in which he had been himfelf i 
party ? Of a brawl or riot id ti^hich he 
had been himfelf engaged^ in which be had 
perhaps been beaten, and of his wroogi 
in which he came to complain? Have 
ibey obferved how the truth, ip fuch fi- 
tua lions, is diftorted by the blindnefs of 
pafTion, the partiality of felf love, atii 
the thirA of revenge ? I prefum^ that they 
have ; and they will then know how to 
appreciate the iMmony of a wit&efsi ii 
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|I)e ftate of mind in whkh Mr« Montgo* 
nery viewed thcfe transitions, and in 
vhicb he has given evidence at thi« bar. 

I have faid that this publication, -pur« 

porting to be the fabftance ok this charge^ 

T;iric9» materially from his t^ftimony in 

this cafe. For the truth of this ftate* 

ment I refer to the publication itfelf, which 

SI in evidence before the court, and to his 

feftimony, which is in the recolle^ion of 

the honorable members. But 1 will point 

out one of the moft remarkable variances. 

In the publication he reprefents the ttf^ 

pondent a$ faying, *< that in a country 

'fvhcre there were equal rights and equal 

laws, that is laws equally adminiftered and 

that operate equally upon the rich and 

ffae poor, there was freedom ; but that 

country was aoe ours; we had no equal 

rights or equal laws." In his tefUmonyi 

as taken down by the (bort.hand writer, 

he reprefents the refpoadrntas faying^ 

'' that where there lyere equal laws and 

eauai righti, there was freedom ; but 

wnrre the adminiftration of the law's was 

partial and not certain, the people were 

pot free : and that we t^ere approaching 

to that (late of things." In his publican 

tion he accufes the refpondcnt of iayingi^ 

we aftoally were in this condition ; iti 

|iis tcftiraopy, that we were approaching ( utio'ns'of hTs7rreods,'th7t he df^ 

to it. Is It poffible to give credit to a j^^d accurately |o the whole charge : li, 

witncfs, who thus contradias hirofelf ? i thoaghhe had leifure enough to remark. 

And what affurance can we have, that he i^|,^j ^^^v^^ ^^-^ ^^^ . ^^^^ ,j^ ^^^ ^^ 

whofe memory IS fo treacherous and who /je„j^ j„ .^^ intervals of reading hia 

is proved by his publication tohave been H^j^j^^g^^ f^^^^i^^^ ^^^^^^ ^^ indroduci^ 

foangry,has not dated his own impreffiunU^j^jg^pQ^p^j^y, obfervationa, by way of 
fi)d inferences as matters of fa^ ? comment on what he ^ read^ Still he haf 

This witnefs has indeed made ap at- 
tempt to fupport himfelf, by an explana. 
tion pf thia pit of his teHimony. In his 
fxplanation he tells ua, that although he 
attributed the word '^adminiftration" to 
the refpondeot, the word ufed might per. 
hap have been ''government." In this 
vay he endeavoi;s to get rid of the contra.. 
diction, between him^lf and the numerous. 
other wttnefles. But thia cannot avail 
fcizn. The expreffions whether applied to 



have had no application to the gOTcmmeiA^ 
in ^ts general abftra^ nature. Thef 
could have applied to it only as adminifter* 
ed^ by the prrfons or the party now is 
power. So that whether the terna ""gov- 
ernment" or 'f adminiftration" was ufedj^ 
the meaning was precifely the fame. Thf 
expreilions were equally remarkable, in 
one cafe as in the other* They mu(lhav« 
ftruck the by.ftandera u much, in orie ca'f* 
as in the other. They were in fa^ the 
fame, with the variance of a fingle word^ 
which did not in the )ca(l vary ahe fenfe# 
The witnefles have ail fworn that tbe^ 
heard no foch expreflions ; and the. oon« 
tradition is as flrong after the explana«s 
lion,%aa it was before. 

Who are thofc witneflcs thus Handing 
oppofed tci Mr. Montgomery ? Thof« 
witnefles that wereprefent, and attentive* 
and yet did not hear thofe remarkable ex- 
preffions, which he heard fo diftin^ily, and 
which he tells us made fo- ftrong an im- 
preQion on his mind ? If when he flood 
on hia own merits, and on the comparifon 
between his publication and his teilimony. 
he wa$ fo weak, ho\|r muft he appear whet 
oppofed by fhis hoft of witneiTes ? 



Firft Mr. .Mafon. That gentlemaa^ 
indeed^ was fo much occupied by the falu^ 



~\ < ]y 



given us, with great confidence and no 
lefs accuracy, the principal pointi of the. 
charge.. He recolleds nothing pf ther<| 
expre(Iion&. Can it be believed that they 
would not have ftruck him, t^ad thpy been 
qfed ? Mr. Mafon is one of tiie ftrongel^ 
adhercnf.), one of the warmeft apd mod 
zealous friends^ of thefe ^ho now admin«^ 
ifter the government. Indeed he is on* 
of the chief props of the; prefent ^dmini. 
ftration ; united with it in intereft princi. 



tTie adminiflratioo or the government^ ciple and afi*e^Uon« He is. moreoyer, foi 



anuft; in this inftance have meant the fame 
tiling. Tne charges of weaknefs, re« 
laxation, incapacity, and a view to the 
^ontiooance of their unfairly i|cquired 
■oyer^ inftead of tbepi^lie good^, could 



accurate in his obfervation, and fo corre^. 
in his recolle^ion, aboQt \^.at relates to 
the refpondent, as to be able, after a lapfc 
of five years, to repeat a cafual and joca» 
Jar convcrfaiion j w{rict( ja f/aaUy igrgot. 






itm IS foon as it pafRi* Can It then be 
believed, that fo outrageous an atcac|c on 
his ffiends, by this judge, and in fuch a 
f lace^ couid have efcaped bis notice^ or 
Seen c6race4 from hit memory ? 

Vext Mr. Smith;, editor of the Nation- 
«1 Intelligencer, than whom the prefenc 
admini ft ration certainly has not a more 
iealons triend. He is indeed rematkiibies 
for the devotednefs of his attachment to 
ttis adminilUation, his lively and keen 
knfibility to ail its wrongs, real or ima. 
ginary. and bis vigilant and onwearied 
^eal in its defence* He is, moreover, re. 
markable ^or his taleivt of bating in writ- 
ing, whatever he has heard fpokcn oc 
Cead; a talent into t he careful cuilivatlon 
^ndcondant exercife of which, he is led 
by his pcofeffion. He lillened attentively 
to this charge. After hearing it, he (at 
down in his chamber, the fame evening, 
4|nd committci) the fubftance of it to writ* 
ing ; for the ei^prefs pur(>ufe of publi(hing 
it in his. paper. This publication he has 
pfodoced and atteitcd i and it pon tains no 
luch expreflions about the prefent admint- 
ft ration, or the prefent government, as 
ivere heard by Mr. Montjjomery, Is it 
poiTihie to beiievr, ih«it had fuch fxpref. 
tons been a fed, ifiey would hot have been 
Jbcard by Mr.' Smith ; or that if he 
}%ad heard them, he would have omitted 
' ihem in his publication i 

Mr. Stephen too, who is knpwn to be 
ftrongiy attached to the prefent admini. 
^ration, was prefent at the delivering of 
this charge, attended to it, but heard no 
iuch expreflions as' thofe related by Mr. 
Montgomery. A nuiltitude of other wit. 
jielfeF, who ftood round the refpcndent> 
while he delivered the charge, v/ho were 
oil for vanou9 reafops very aticptive to it| 
have witK one voice declared that they 
heard n0 fuch expreffions. Among them 
is the diftrict judge^ who fat by the fide 
of the refpondenr ; the clerk of the court, 
who fat next to him bat one, and whg 
moreover is an adherent of the prefent ad- 
jnin i(t ration ; the foreman of the grand 
jury, who ftood clofe to the refpondent, 
;ind to whom rhe charge was particularly 
addreffed ; anu one of the judges of thif 
rfiftrid, who attended that court a^ a 
witnefs, and ftood very near, to the rc- 
f^iidcoti whUe he delivered the «bar]^e. . 



The others are gentlemftB of the bari nei^ 
of high charadtr^ who have delivere(\ 
their t^ftimony with great accuracy, and 
affigned with candour and ptecifion lbs 
r^afons of their belief. And all ^thofa 
perfuns declare moft pojGtively, that they 
heard no fgch expreffioos as have bern re- 
lated by Mr. Montgomery, about the 
^ndu6t character anc^ views of the prefent 
4dminiftratioa« 

Nay more« The charge was read from 
a written paper, and that paper is prodooed 
in court, and proved by the perfon who 
wrote it| from a rough 'cop)i( furnifhed by 
the refpondent. Mr. Mafon, it is true, 
ftates that fome extemporaneous commeoti 
appeared to him to be made by the refpon. 
dent, while reading from a written paper ; 
and the inference to be drawn from tbis^ 
1 prefume, is, that ihefe expreflions might 
have formed one of. tbefe extempcraneoui 
comments ; and, therefore^ might have beet 
lifed, t hough they do not appear in the 
P'per. But Mr. Maibn, it will be re. 
membered, tl\pugh very corre^ and pofi- 
tive in ftating the fubftancr, ^oes norpre. 
tend to accuracy in (he particulars* He was 
too much interrupted by the falutations of 
his friends, whopreiTed through the crowd 
to fpeak to him. And it m»y very well 
liave happened that whcn^ after thefe in- 
terruptions, he turned his attention agsio 
to the refpondent, he fometimes found him 
with his eyes raifed from the paper, u 
thofe cf every man will be who reads hi$owa 
compofition, or any writing with* which 
he is familiar. This'raighi have led him 
to conclude, that the refpondent fometimes 
fpoke extempore. But Mr. Montgomery 
hiinfelf has ftated that tke whole charge 
was read from a paper i «nd the fame faft 
has been eftablifhed by the teftimooy of 
jfkint or ten witneiTes, among whom are the 
diftrid jud^e, and the clerk of the court. 
Thofe gentlemen fat n£ar Co the refpon- 
dent, while he delivered the charge. One 
of (hem far next to him, and the other 
next but one*- They were both attcDtire 
to the manner in which the charge was 
delivered ; and they both fay that it ap« 
peared to them to hie entirely read. They 
bdth fay that the refpondent, in reading 
it, occaiionally raifed hit eyea/xom the pa- 
per, at the clofe of a fentence, and ttirncd 
them on the audi^ncci but not long^riat a^f 
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Vfie tlni«f than Is oftsal witli a perfon read. 
ing. In this the other wxtneiTes fully con. 
«i)r. They all ftood round the r^fpon. 
dentf had their eyes fixed upon him du* 
ring the whole time, and were particularly 
i^ttenfire to the manner as well as Ac' 
natter of the charge, 

Mr. Montgomery I indeed^ after h^ had 
keard the tcfllmony of Mr. lyiafoni ex. 
plained himfelf on this fabje^. He faid 
at Gr{^, that the whoie charg^^ appeared to 
bim to he read from a written paper. But 
after he heard Mr. Mafon ftate that the 
fefpondcnt^ in delivering the charge^ 
fometimes appeared^ to leave the paper, 
3nd introduce extemporaneous matter^ he 
was called again ; and he then informed 
vs^ that his eyes were not conftantly di« 
re^ed towards the refpondent, but were 
occafionally tqrned on the bye-ftanders ; 
whofe eyes he obfervcd to he dired^ed to 
biffl, as the known author of the roeafures 
ref^dbated in the charge. - From this he 
inferred* very properly* that the refpoiu 
dent might have fpoken extempore* from 
lime to time* without his obfervmg the 
£id.* This explanation certainly removes 
the contradt^ion* which at fiift appeared 
between Mr. Mafon and Mr, Montgo* 
very ; and weakens materially the teftu 
snony of the latter gentleman* as to the 
t^ now in queftion. But it has no fjich 
effe^ on the tefttmony of the other 
witneiTes* whofe attention was not called 
•ff* like that of Mr. Montgomery ; who 
Jiad'their eyes upon the refpondent during 
f)ie whole time ; and who firmly believe 
th&l every word whicb he delivered* was 
xead from the paper. This fa^* then* I 
confidtr 2|s completely eftabliihed. The 

Eaper has been proved* and is in evidence 
efore the court. A true copy of it will 
be found among the exhibits Hied with the 
iinfwer* No, ^^ On •xamination it will 
be found to contain no fuch expreffions* aa 
are attributed to tbe fefpondent by MlP* 
l/lonrgomery* 



The teftimony of Mr. Montgomery on 
this point* thus liable to f^fpicion in it« 
felf* on account of the ftate of irritation in 
which he faw the tranfa^ion ;.thus con« 
tradi^led by his own written ftatement^ 
by the teftimony of fo many witneffes* and 
by the written charge ; is not entitled to 
belief* but muft be laid wholly out of tho 
cafe, I do not charge him with wilful! jr 
iniftatio'g the fad^ ; but that he has utterly 
miftaken it* cannot be doubted* 

« There is another point on which fomo 
contrariety appears in the teftimony ,-« 
Some of the witnefles have fuppofed that 
the refpondent concluded the charge* with 
a dire^ recommendation to the lury* to 
nfe their endeavors* on their return home* 
towards preventing the final paiTage of the 
adl of afifembly df Maryland* for aboli(hiag 
the fupreme courts ; by procuring the 
clei^ibn in their feveral conntie^^ of fuch 
perfons as would vote againlt that mca<« 
fure. Others are under the imprefliou; 
that no fuch recommendation was ex- 
prefsly made } but was merely to be in«. 
ferred from the general tenor of the charge. 
That fuch a di^erence of opinion (hould 
take place* is by no means furprizing ; 
but the dififcrence is immaterial. The. 
objeft of the charge undoubtedly was, to 
di&uade the people of Maryland from a* 
dopting the mcafure in qoeilion ; and to 
imprefs on the grand jury and the audi* 
cnce* the necefiity of exerting themfelvea 
againil it* at the election which was thea 
approaching, and was to decide its fate,— » 
If this recommendation was not exprei^fy 
given* it was plainly iniplied. Such was 
the intention of the refpondent ; and his 
defence refts on the corredlnefs of this in^ 
tenfi6n ; on his right* according to the 
long edabiiihed cuTiom of this country^ 
to purfue the obje^in this way. 

Let the charge* Mr. Prefrdent^ be care- 
fully examired ; and it will ht^ found to 
have no obje^ in view* but to convince 



 IFe org auih^fiXid to ttme that the Jistimony of Mr, Montgomery ^ in tBh fart 0/ if, 
has not keen eorn^lj represented hy the short Jtand writer^ > What be ia'td n correSly 
Uated^ hut not in the otder in ^uthith it tva%/aid* In the report it appears as if ail that Mr* 
H^Mtgomery said on thistubjeU^ had been said at the fame tim^.- But that is not thefaSl^ 
He stated at frtt that the charge appeared to be read; and the part fwhich^immediatelj foL 
h*w» this, in the report, twas gi*ven iu e'vidfnce ajfter Mr, Ma/on had been examined^"^ 
mt/sia, nsje are informed, attracted mnch attitUi9tt at the time^ and will be attfited h^ gfl 
MhfftttTtdedpartittUarijft^fbitestimnv^ 



dc pe«pV of MtfflsnJ, bf afgomentt /t)r will it be to^tettiti tlut a citi^ i| 



their confidcration, and the objcd of whioh 
Wat to abolilh all their fuprcme coum of 
law ; to introduce a fyftem entirely new 
and untried ; and above all to deftroy tl^c 
independent tenure of judicial oflSce, fc- 
eured 10 th^m by their cxifting conftitu- 
f ion, and to leave the judges dependent on 
the execotivc for their continuance in of- 
fice, and on the legiflature for their fup. 
port. The rcfpondcot, who had coqtri. 
^ted largely to the tormation and eftab- 
liihment of the ftate conftitutioo, was 
greatty alarnncd at thcfe change^ ffc 
eonfidered them as of the moft dcftruttivc 
tendency, to the liberty and happineft of 
the ftate to which he belonged ; and he 
jefolved to take thU opportur.ity, of warn. 
in^ his {t'\^w citizc.is againit them. Th's 
if the whole fcope of bis addrelt to the 
grand jury ; to (hc«r the importance ot an 
independent judiciary, the dangerous ten, 
iJency of fome changes already made, an4 
the mifchicfs which would refult from tak« 
sng this additional ftep, in tlie career of irx. 
novation. He didj» indeed, advert to the 
«A ofcon^refs for repealing the circuit 
cburt law, and remarked thai it tiad (haken 
to its foundation the independence of the 
federal judiciary ; but tde manifcft and 
file objed of thia was to (hew, that the 
fpiri t of innovation had gone forth, and 
ought to be carefully watched ; that the 
public re/pcCt lor great conftitutional prii^. 
ciples, had begun tb be weakened ; and that 
by how much the fccurity which might 
have been derived, from an independently 
federal judiciary, had been diminiihed, by 
{o much the more vigilently it behoved as 
to guard our ftate ioftitutions. No other 
object can be difcovered in tde charge, oc 
inferred from ita general tenor, ,or from 
the language in which it is f xprcffed ; nei- 
ther is there any evidence, which has the 
fnoft remote tendency to (hew, that |ie 
bad any other objed in view^ 

And was not this an objefl which ' ci. 
t!zen of this country might 'awfully pur- 
fde? is it not lawful for An aged patriot 
of the revolution, to warn his tellow-citi- 
eens of dangers, by which hefuppofes their 
li^rtiea and happinefs to be threatened 2 




cttixen, and is jufliy confidered as one of 
moft invaluable privileges ? I troft not. 
1 if there could be any doubt on this 
point, I would rc^aove it by rcfei ring to a 
recent lA^ancf, of two judges of the fu« 
preme court of Maryland, who in a late 
political conteft, entered the lifts as cham- 
pions fon the rival candidatcv", and traveU 
led over a whole county, making political 
(peeches in oppoiition to each other. Yet 
ihefe gentlemen juftly poffcfs the confi- 
dence and refped of the public ; tbeir con^. 
d\\t\ in thi> iftftancc has never been confi- 
dered as a violation ot duty ; and he whQ 
efpoufed the interefta of the fucccfsful can. 
didate, has been far from receiving any 
marks of difpleafure^ from the governmcnl 
of ttiis pountry, 

|f therefore a judge retain this right, 
^otwithftanding his official charader ; if 
it ftill be lawiiit for him to exprefs his o- 
pinion of public meafores, to oppofe by sr- 
gument fuch a$ are ftill pending, and to 
exert himfelf for obtaining the repeal, by 
conftitutional maani, of fuch as have beea 
adopted ; I alk what law forbids bim^ to 
e^ercife thcfe rights by a charge from tha 
bench ? In what part of oar laws or con- 
ftitution is it written^ that a judge (hall 
liot fpeak on politiklcs'to a grand jury ?— 
Shall not advance, in  charge from the 
bench, thofe argotbents againft a public 
meafuro, which it t^uft be admitt^ that 
he might properly employ,on any other oc» 
cafion ? Such condud may, perhaps, be ill* 
judged indifcrcet or ilKttmed. I *m rea- 
dy to admit that it Ti fo : for I am one of 
ihofe who have alwaya thought, that poli- 
tical fubjeds ought never to be mentiooci 
in courts of juftice. But is it contrary to 
law ? Admitting it to be indecorous and 
improper, which I do not admit, is every 
breach of decorum, and propriety a crime j 
The rules of decorum and propriety forbid 
us, to fiiig a fong on the floor of congrefs,ot 
to whittle in a churrh. Thefe would ba 
ads of very great indecorum, but I kno^ 
of no law by which they could be punilhc4 
as crimes* 

Will they ^ho contend that it is coa- 
tut J to Uw, fqr a ji^d|reto fpcakof^J^ 
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Rcli fe • gtMni jury, be pleafcd to point to 
the law of the land which forbids, it ? They 
tannot do <b» There is no fuch law.— 
Isieither is there any conftitotionkl provi. 
lion or principle, or any cuftom of thii 
toaniry, which condemns this jpradice; 

And will thii hohorabic body; firtihj 
not in a legiflativebut a Judicial capacicyi 
be called on to make a law ;^and to make 
it\fbr a particulaf cafe, which hai already 
occurred f What, fir, is the grttaidiflinc- 
tion between legislative and judicial func. 
tions ? Is it not that the former in to make 
the la^v; for fotote cafes ; aiid th»r the lat. 
ler is to declare it,, as to ca^es which have 
a! ready happened ? Is it not one of the 
fundamental principles of oar cohflitutionj 
and an efiedtiil ingredient of free govern^ 
faient, that the fegiflative and judicial 
powers (hall He kept diftind aiid feperate ? 
That the pc^wer of making the general 
law^ for fnture cafesi (hall never be Blend- 
hd in the fame hahds^ with that of declare 
ing and applying it to particular and fire. 
fent cafes ? Dots npt the union of thefe 
two powers in the famfe hands; cbnftitdte 
the worft of defpotifms ? What> £r, ii 
Ithe peculiar and diftinguifliiog charaderif. 
tic of defpotifm i It confifts.in this, fir i 
that a ^an may be punilhed for an ad, 
which when he did it was not forbidden 
by law. While, on the other hand, it ia 
the cfiTenca of freedom, that no adt can be 
^reared as a crime, onlefs there wcte a pre- 
cife law forbidding it, at the time when it 
Iras done* 

It is this line which feparates liberty 
from fiavery : And if the refpoi^dent be 
condemned to ptfnilhment for an adt; which 
far from being forbidden by any law of 
the land, is (andioned by the cuftom of 
this toont^y for more than twenty years 
paft, then have we the fornd of free govern* 
Ipent; but the fubftaoce of defpotifm* 

Let gentlemen, before they eftablifh this 
principle; recoiled that it is a two edge^ 
fwoniU Let them remember, that power 
asttft often change handi in popular go. 
ireraments { and that after every ftruggle, 
the vidorioos parry comes into power, with 
i«fentmenta to gratify, by the deftruAion 
•f their vanquilhed opponents'; with a 
ihitft of vengeance, to be flaked in their 

kbHsdi Ltt thaflft rtmeabar that gi^mhi 



pies and precedeats, by which aAioAi io^ 
nocent when they were done may be coo« 
verted into crimes, are the moft conveni. 
ent and efiedual inftruments of revenge 
and deftr,adlion; with which a vldlorioua 
parry can be furoiflied. Let them bewara 
how they give their fanAion toprinciplcsi 
which may foon be >tunied againlt them* 
fclves ; ijow they forge bolts which may 
foon hie hurled on their own head««. In A 
bopulai* government, where power is fd 
fludtuacing; where conftitutional principled 
ate therefore fo important, for the pr6iec« 
tion of the weaker party againft the vio. 
)ence of the ftronger; it above all thingi 
behoves the party adually in power, t6 
adherie to the principles of jiiflice and law j 
left by departing from them, they furnilh 
at oiice the provocation and the weapons^ 
for their own deftrudion, 

I have ftatcd, Mr. Prefidcnt, .that the 
pra^ice of introduting political matter 
into charges to grand juries, has bee« 
fandioned by the cuftom of this country^ 
from ihe beginning of the revolution to 
this day. Need I advance any other proof 
of the fad, than its general notoriety t 
Need I refer to the cnarge delivered iil 
South.Carolina, in 1796, by William Heii. 
ry Drayton, for which he has been {<i 
much admired and applauded i " Need I 
refer to the recom mentation of the exeats 
tive council of PennfylVania^ at a perio<l 
foiiiethtng later, in which that body, witii 
John Dickinfon at its l:ead; enjoins It ok 
the judges, to avail themfelves of their 
charges to the grand juries on their cir« 
cuit^, for difleminating corred political 
information and principles; among the 
people ? Shall 1 refer to th^ cafe of judge 
Addifon in Pe/mfyivania, who haa delivci'. 
ed many political charges ; and againfl 
whom; when he wad lately impeached^ 
thofe charges made no part of the accnfa* 
tion ? Shall I refer again to the thargeof 
judge Iredell^ delivered to the gfand jufjr 
which found the firft indidment againil 
John Fries, and containing a variety of 
political matter .? It is unneceflary to di. 
late on thefe inftances. ^ They have bee» 
given in evidence, and are frefh in the 
memory of this honok'able cburt. Thd 
recollection of the honorable membcra 
muft furnifh thau) with toaoy others eg[ual^ 
ftiiJ^ing« 
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A»d yet We the authon of nont of 
\iitfe political chargea been cenfured* tio 
toark of public or priyaCe difapprobsrtion 
)ia8 bceo fixed on their conduA* No le. 

fiflattve adl hat forbidden this practice* 
rom the tim? of judge Drayton tp the ' 
time of jodge Chafe, it has been confidered 
ki innocent. It remained for tht y ar 
1 8o5i after a lapfe of twenty.feven yearii 
to difcover stt criminality* But this ho* 
norable body will not fo determine, tt 
will not forget the diftindion, between 
Its judicial and its legiflatiVe chara^en 
In its judicial character it will declare that 
an aft) however improper in itfelfotdan. 

ferous in its tendency^ (hall not, if for- 
idden by no law, be punifhed as a crime ; 
that the prevalence of tbit cuftom for 
twenty. fcvcn years, the countenance which 
it received from fome governmental au* 
thorities, and the acquiefcnce of all, are 
fufficient evidence of its legality } and 
that the criminal intent wh ch conftitatea 
an eifential ingredient of the offence, in 
this as tn every other cafe^ and of which 
no diredl proof is now adduced, can never 
be inferred from the adi itfelf, when done 
in compliance with a cnftom fo long ef^ 
tabliChed, and fo highly fanAioned* But 
if the members of this tribunal fbould be . 
andiyidually of opinion^ that this cuftom is 
dangerous, or improper, they will, after 
pronoancing a fcnteooe of acquittal in this 
cafe, refume their legiQative charadcr, 
and pafs a law to reftraio the pradlice in 
future^ Thus will the mifchief be pre- 
vented on one hand, and the principles of 
liberty and juftice refpefted on the other. 

This charge, therefore, fails like the 
^eft ; and whht remains of the accufation t 
It has dwindled into notaing. It, has 
been Scattered by the rays of truth, like 
the mifts of the morning, before the ef. 
ful^ence of the riiing fun. Touched by 
the fpear of inveftigation, it has loll ita 
gigantic and terryfying form, and Jiaa 
ihrunk into a toad. Every part of our 
honorable client's condnd has been fur. 
Veyed. All his motives have been fc, 
▼erely fcrut^ized : all his anions )iave 
been brought to the tcft of law and the 
aonftitatioD : bis words^ and even hit jo. 



cular xonrerfatiotiiy hard beeil pifled vi 
ftrid review : and t^ tngemii ty and iil* 
duftfy of the honoraMe mmagersi have 
been unable to deteA one Dlegal a^, one 
proof or one fair.prefumption of improper 
motivei 

' Perceiving petha^ by anticipation^ this 
defperate (ituation of his ^itc^ the honor- 
able gfcntleman who opened the proreea<i 
tion, has devifed another expedient, to cf- 
cape frdm anticipated defeat^ and toenfurt 
tisat conviAion on which be feems to bare 
fet bis heart* He hal told uf, and no 
doubt will hereafter infift, that in order to 
form a true judgment on the refpondrot's 
condu^, the whole of it muft be embraced 
in one view ; and all the particalars re* 
garded as parts of^one whole. l*hii 
means, if it means any thing, that al. 
though no iingle a^ alledged in the ar. 
tic'es, Ihould be confidered as ali impeach* 
able offence, and a fufficient ground of coru 
vi^tion, yet all the adla taken together, 
may conAitute fuch ah offence. That is$ 
in 6thf r words, that many nothings inaf 
make fomething : that many noughts may 
diake a unit : that many innocent a6ls may 
make a triroc. What is this but recurring, 
in another form, to the abfurd and mon- 
llrous doftrinc, that judges may be remo* 
Vedon impcathmcnr, for rtcfons of expe- 
diency, without the proof of any fpecififl 
bffence ? No fir, this laft fobterfuge will 
hot avail the profecutors. This honor- 
able coiirt, a^lhcring to the principles of 
the conflihition, the pofitive rules of lav, 
and the pi in dilutes of juffice and com- 
mon fenfe, will require, before it con- 
Tidi, the clear proof of a criminal inteot^ 
manifeffedand carried intoeffeA,by feme 
wGt done in violation^f the 1 tws. Under 
the (bield of this great principle>,our ho- 
norable client ftands feoure* In foil con. 
fidence that you Mr. Preiident and the 
members of this honorable court> will be 
guided by it ; I chearfully fobmit his cafe 
to you. And when you retire to deli- 
berate on it, remember that poftcrity will 
fit in judgment on your conduft ; that hsf 
d^cifion will be pronounced on the tefli* 
mony of impartial hiffory ; and that froiA 
ker awful fentenca tfaara liea no appeali 
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TiTKsiii^r, February 26th, 1805. 

The court being called as usual, Mr. 
Nicholson rose and said :— *• 

Mr, President, 

The house of representatives, having 
impeached Samuel Chase, one of the 

associate justices of the supreme court of the managers in support of the im- 

of the United States, for high crimes peachment. . Ko, sir, it will be my boc^st, 

and misdemeanors, and evidence having and I trust tliat no member of this court 

been adduced both a^iinst and in favor of will be afraid to submit Ids \x)tc to poste^ 



said a condemnation will not be a proof 
of the guilt of t!ie judge ; and 1 thank 
God that an acqiiittal will not establisl» 
his innocence. If, sir, it shall ever be 
the fortune of my humble, name to be 
handed down to posterity, I shall not fear 
their sentence on my vote upon impeacli-- 
ing the respondent, and my actrig as one 



the accused, and counsel having been 
heard in his defence, it becomes my duty 
as one of the managers to reply. To me 
tills duty is an unpleasant one. Under all 
circxmistances the office of a public pro- 
secutor is paiaful, but more cspjcially so 
when the object of the prosecution is 
covered with age and infirmity. I speak 
the 8entiments-K>f the house of represen- 
tatives when I say that this impeachment 
would never* have been instituted, if they 
had not believed, that the oHences com- 
mitted by the respondent wore of such a 
nature that the best interests of the country 
required that the offender should be 
punished. But the happiness of society 
materially depends upon the free adminis- 
tration of justice which the respondent is 
charged with perverting. We may m ake 
laws for the benefit of our country, but 
they will be of little avail if the tribunals 
of justice are not faithful in the discharge 
of their duty. If our laws are not faith- 



rity. If the judge is guilty, posterity 
will heap on him the odium \«hich he will 
so iustljr merit, if innocent let the odium 
fall on his accusers. The facts' submitted 
to this court will be presented by the 
faithfiil histoiian to posterity and upoft 
them \Vill their judgment be formed and 
not upon the sentence here. Sidney and 
Russel bled on th;i scaffold, but ample 
justice has been done to their memories, 
and their suflering an ignominious death,, 
has not been deemed a proof of their 
guilt, nor because Scroggs and Jeffries 
escaped the punishment due to their 
crimes, have posterity failed to execrate 
their characters. The gentleman who 
first spoke in defence of the respondent 
(Mr. Hopkinson) gave another example 
of the little respect which the world'pays 
to the verdict of a court when it appears 
to be erroneous- He mentioned the case 
of Warren Hastings who was acquitted. 
But although he was acquitted has his- 



fully and impartially administered' ; if * mnocence been established ? No, sir, his 



justice is to suffer her pure garment to be 
stained by political venom, we may 
boast of having the shadow of freedom, 
but we have lost the substance- In this 
point of view I admit the case to be an 
important one, fully as important as the 
counsel for the respondent have contended 
that it is. But I trust that this honora- 
ble court will not suffer themselves to be 
influenced by that kind of appeal jwhich 
has been made by the counsel. I trust 
that the frequent observations that poste- 
rity will judge of the sentence to be pro- 
nounced on judge Chase, will have no 
influence in the decision. To secure the 
approbation of posterity is an honorable 
feeling, but to secure it we must pursue 
the dictates of our own consciences. It 
is true that our fellow -citizens arc looking 
-with an anxious solicitude to the decision 
•f tlib cause, ax^d as the counsel have 



acquittal has fixed a foul stigma upon the 
English character, and it has been said 
that the plunder of empires was the best 
proofs of his innocence, for by that he 
was acquitted. I tnist that this court 
will not h.ave their sympathies or f^^ar* 
excited by being told of llio frosty head 
of the respondent, and that posterity will 
judge of the sentence. I ask what sym- 
pathies we have endeavored to enlist 
against the respondent as we were charged 
by the p^entleman who spoke yesterday 
(Mr. Harper.) What could induce that 
gentleman to say so, I am at a loss to de- 
termine. We have endeavored to excite 
no sympathies, we have not addressed our 
arguments to the feelings of the court, 
we come here in the name of the house 
of representatives to demand jus'ice, and 
we have made no exenion to gain the feci- 
Ligs of the world and posterity. If any 
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Bjmpathy is to be excited in the minds of 
tfie members of the court, it ought to be 
for their own fu ml lies, on account of ^he 
effect which their verdict may have on 
their children. Our fathers have handed 
down a fair fabric to us, and we demand 
luutice on the respondent that we may 
hand it down to our posterity. We were 
also told yesterday, that when the ground 
on which we stood had shrunk from us 
and tlie impeachment could not be sup- 
. ported by the evidence, that we resorted 
to the forlorn hope that an impeachment 
was not a criminal prosecution but a mere 
inquest of ,oifice. 

I did not hear any such remarks fall 
from any of the managers. If they were 
fe made I disclaim them, and think I can 
answer for my brother managers. This 
is a criminal prosecution, and we mean 
to support it as such, and if no criminal 
act has been committed bv the respondent 
we do not ask his conviction. The learn- 
ed attorney -general of Maryland, might 
have saved himseif the trouble of attempt- 
ing to prove that every citizen of the 
United States is not liable to impeach- 
ment because we readily concede that 
point. But we mean to fcontend that in 
order to sustain an impeachment, it ia^ot 
necessary that the offence should be an 
indictable one. And I trust J shall be 
able to Krppcrt that position. This was 
one of the principal jrrounds of defence 
made by the respondent's counsel. And 
in oi der to shew that it cannot be sustained 
I need take no other course than that 
pursued by them. I might refer to a 
number tt authorities where persons have 
'been impeached, without any charge 
being made of their having violated any 
law, but I t:onfess I had rather examine 
this question under our o\vn constilution^ 
and that it should be expounded without 
any reference to English authorities. I 
see no other reason fur our reference to 
them, than because we speak the same 
lancfuage. In the first section of the 
third article of the constitution, it is 
declared " that tlie judges both of the 
supreme and inferior courts shall hold 
thtir offices during good behavior.** I 
contend that if the constitution had not 
afterwards declared that «* all civil ofTirers 
ni»?ht be impeached and removed from 
office," that under this section a judge 
might be removed for misbehavior in 
' office. In all the authorities misbehavior 



in office is defined to be a breach of duty. 
A misdemeanor in office is therefort 
nothing more nor less than an improper 
discharge of the duties of the office, or 
the omission to do an act which the officer 
is bound to do. In the fourth secdpn of 
the second article of the constitudon it is 
declared, that '* the president, vice-presi- 
dent and all civil officers of the United 
States shall be removed from office on 
impeachment for and conviction of trea- 
son, bribery or other high crimes and 
misdemeanors." Upon this section I 
mean to ground my argument that an 
officer is liable to impeachment in many 
mstances where the ofience is not indict- 
able. Treason, which is particularized 
in the section which I bave just read, is 
certainly an indictable offence. Bribery 
is also an indictable offence in a judge, 
but suppose the president should receive 
a bribe, where is he to be indicted for it ? 
We have no court of ordinary jurisdiction 
that can take cognizance of the offence. 
Suppose the president were to attempt to 
influence the votes of the members of 
congress upon a particular question, and 
should promise them offices, surely no 
gentleman will contend that he is not 
liable to an impeachment for such an 
offence, and yet he gannot be indicted for 
it. If one of the secretaries were to re- 
ceive a bribe from a foreign government 
no court of ordinary jurisdiction could 
take cognizance of it, and yet he might 
be impeached. The gentleman who 
closed the defence (Mr. Harper) admitted 
that the ground taken by his colleague 
(Mr. Hopkinson) that it must be an in- 
dictable to render it an impeachable of- 
fence, could not be supported ; but he 
took another ground that the offence 
must be against some known law. This 
EEDund I also believe to be erroneous. 
JA judge may cause a trial to be by eleven 
^urors ; this would be a gross misbe 
Lavior in office, and an impeachable of- 
fence ; because it would tend to subvert 
the right of a trial by jury, and yet it 
ould not be an indictable offence, nor 
o I know of any known law which 
would contravene. No law exists to 
reveit the president from exercising his 
ifluepce with members of congress, nor 
e judges from delivering jwlitical 
barges, but I conceive them both to be 
peachable offences. 
The gentleman who opened the dt" 
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fence observed that ik) lawyer would use 
the word /' misdemeanor," unless as 
applicable to an offence ag^nst law. I 
wish to know against what law the gen- 
tleman meant. Does it mean an offence 
against the common law, the statutes of 
England, the statutes of the United 
States or the laws of the^different states i 
If I were addressuig a court of my own 
state upon the subject of a misdemean- 
or, I should speak of an offence against 
some laws of the state. If before a 
magistrate, I should speak of such of- 
fences as he had a right to punish, and 
here, as a manager^ I speak of misde- 
meanors in ofhce, and I have shewn that 
a number may be committed for which 
the offender can not be indicted. If the 
objection of the counsel means any thing, 
it is that no officer can be impeached 
unless the offence be of such a nature as 
would make him indictable in the courts 
of the United States. One of the coun- 
sel contended that to render an offence, 
impeachable it must be indictable, and 
another says there mUst be some viola- 
tion of a positive law. And has referred 
US to the state and common laws. They 
have admitted that no habitual drunken- 
ness and profane swearing on the bench 
would render a judge liable to impeach- 
ment, but have contended that those are 
indictable offences. I do not think they 
are so in this country, except under 
some of the state laws. They are 
punishable in England in the ecclesiasti- 
cal courts and are only pimishable in the 
temporal courts under a statute of James 
the first which was never in force in this 
country. The attorney general of Mary- 
land observed, that there were offences 
for which a judge would be impeachable 
although not done in his judicial capacity, 
to wit, such as were of so heinous a 
nature^as to require an infamous punish- 
ment. Let us examine this argument; 
In Maryland, if a man gets drunk or 
swears he may be fined and upon his 
refusal to pay the fine, the magistrate may 
order him to be whipped, or put him in the 
pillory. Here then would be an infamous 
punishment, and a judge in Maryland, 
^ acconling to the argument would be liable 
to an impeachment ; while in Virginia, 
. perhaps the punishment may not be in- 
famous and the judge would escape. 
Under a system of laws once established 
lA, Connecticut called the blue law% a 



judge might be. publicly whipped for aa«t 
luting his wife on the Sabbath-day, but 
in Maryland no such laws existed, t^iere- 
fore what would be deemed an impeacha- 
ble offence in one state would not in t he 
other. It is therefore improper for this \ 
court in trying an impeachment for of- I 
fences committed against the United j 
States to resort either to state-laws, or to ( 
the common law to ascertain impeachable-^ 
offences. In my ppinion the constitution 
has defined impeachments which mieans 
any misbehaviou r in ^ffire^ pr>^ t».u ho. ^ > 



norable court are to judge whether the 
respondent has misbehaved himself iii his 
judicial capacity. The law of impeach- 
ment is the \^ of justice and of ti\ith ; f 
it is one which the Creator has given "* j 
It is conscience. It is that law which is 
engraven on tlie hearts of men in indeli- 
ble characters. Every man ought to con- 
duct himself with propriety, and his own 
conscience must TT»air#> th^ |^w I r7»t n^ 

"'Uieu cAgftilTAcliu!? ilir this hcnse of pro- 
propriety has been followed by judg« 
Chase as to the first article of impeach- 
n^nt, to which I shall confine my obser- 
vation?. We were told by tlie gentle- 
men who ppened the defence, that th« 
case had been argued on the part of the 
managers, from the artides of impeach- 
ment, and not from the endence. Sir, 
I shall endeavor to shew that this ttrdc]m 
is not at variance with the evidence, but 
is supported by it. The same gentleman 
has told us that there is but one truth in 
the first specification, ^hich is, that 
judge Chase formed and reduced an opin- 
ion to writing on the law of treason. This, 
is not a charge against the respcmdent, 
and the gentleman might have saved him- 
self th^ trouble of proving that no injury 
could result from the judge's informing 
his mind on the case. The charge against 
the respondent is, that he delivered the 
opinion before counsel were heard, and la 
the presence of the jury, and that it tend- 
ed to bias them agdnst the prisoner.-— 
In answer to this it has been contended, 
that Mr. Lewis was the person who gave 
publicity to the opinion. Mr. Lewis could 
not have made known the contents of 
the paper, because he had no know- 
ledge of it. It must have become 
known by the conduct of the judge, 
who informed the counsel of the^ con- 
tents and then threw it down on the 
bar table, when it was copyed* All the 
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^utnessc!^ hsre declared that they nerer 
witnessed a similar procedure. I shall 
amdcroike t^ prove that judge Chase de- 
livered his opinion in such a manner as " 
tended to make an impression on the 
minds of the jury- Upon this point we 
have the testimony of Mr. Lewis an^. Mr. 
Daliasy but I do not intend to rtly altoge- 
ther on thei/ evidence. The answer of 
the respondent is sufficient for my purpose. 
In the fourteenth page pf the answer the 
judge declares, Uiat he did ir.fona Mr. 
Lewis that the court were ol the same 
opiinon concerning the law o^p'eason, as 
had been btTore decided in the case of 
V \%cA and Mitchell, ujid on the first trial 
of 1 lies." What v.as thi^ but declaring 
that the acta charged agrinst Erics a- 
mounted to treason I And tliis opinion 
was delivered in the presence of all the 
byestanders. Tbe jury were informed that 
the opinion which the court uitended to 
give, was the same which had been given 
heforc, wlien Fries was found guilty. The 
plain inference to be deduced from tliis 
jdechiration of the judge is, that the court 
had determined that. Fries was guilty of 
treason. But it has been said that the 
court gaTc no opinion as to the facts. In 
ftns%ver to this, I will observe, that there 
was no dispute i;s to tlio facts, and the 
.counsel have' stated that they meant to 
rest tlieir defence solely on the law ; and 
the respondent in tlie twelfth page of his 
joiswer admits " that it was not suggested 
that any new evidence was to be offered," 
End the evidence was precisely the same 
as had been offered at the trial when 
Fries was found guilty. The respondent 
and his counsel have tokl us that the 
forming and delivering this opinion was 
intended as a service and a fax'or to the 
rounsel for Fries, and to apprise them of 
the law and that they might seek new tes- 
timony : This could not possibly have 
been the reason which inijuenced the 
judge, because the opinion was delivered 
on the very day, when Fries was brought 
into court for his trial, and tliat was far 
from being a proper time for the counsel 
to seek new testimony. If the jvidge had 
*>een governed by any consideration of t^iis 
Kind, would he not have made an earlier 
cop^Tiiimication tt> the counsel for Files ? 
Eut in the very same answer in which the 
yicifre p-ives tMa reason for delivering the 
opinion, he states "that it was not sug- 
^sX^ that there was jasy new evidence^" 



certainly then this excuse deserres the 
epithet which has been applied to it hj 
one of the managers, it is " an unworthy 
evasion.*' No advantage could have re- 
sulted then to the counsel or their client, 
because no dispute existed as to the facts. 
Another reason assigned by the judge is,* 
the great number of civil suits which 
were for trial at that terra, and there- 
fore that the time of thfe court ought 
not to have been wasted, ' If this were 
a reason, how yras the time to be saved ? 
The same arguments would have been 
used by the counsel to the jury,* whether 
the court had made up their minds or not. 
The reasons assign ;.d for the conduct of 
the judge are dirferent and this court will 
decide whether they are correct or not. 
I wish not to say what were the motives 
which induced tlie judge to adopt such a 
noteband extraordinary procedure. It i% 
not my office to impute improper motives, 
but in my opinion his conduct was highly 
improper. An impression has been at- 
tempted to be made on this court by as- 
serting that the opiifion delivered wa$ 
correct, and that the argumentsof Messre. 
Lewis and Dallas could not have had anj 
weight, because they would not have been 
correct. Sir, I do not agl'ee with the judge 
and his counsel, that the opinion delivered 
in the case of Fries, with respect to the 
law of treason, was a correct opinion, nor 
can I believe that I shall suffer in reputa- 
tion for this disagreement ; and I will take 
the liberty of offering a few observations 
to shew, that there was nothing extrava- 
gant in the opinion, that the court was in- 
correct. The constitution declares " that 
treason shaM consist in levying war against 
the United States. The court said the 
terms « levying war," must receiTe a con- 
structive exposidon, in a legal manner.-- 
Therc are some authorities which consi- 
der this a question of law, while others 
deem it a question of fact. This, how- 
ever, is not important. The court, m 
the case of Fries, considered it a question 
of law. I x^-ill here beg leave to refer to 
tlie opinion of a very eminent jud^e m 
Virginia, who is of a different opinion 
with the respondent on the law of treason. 
I shall read a passage from Tucker*s edi- 
tion of Blackstone, not to shew that the 
o])iTiion of the court, in the case of Fnes, 
was incorrect, but to shew that there "W** 
nothing extravagant in believing it so- 
[Here Mr. Nicholson read a paasage frPJ» 
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the fourth T*l. Tudier's Blackstone, page 
1 1, on th<e subject of treason.] I havfe read 
this to shew that the opinion of judge 
Chase an the law of treason, is not tlie 
universal opinion ; but that a judge of a 
very high standing doubts its correctness. 
The first instance of constructive treason 
in England, after the statute of Edward 
the first, was under the reign of Henry 
the eighth,, and the next in the reign of 
Elizabeth. In the reign of king Charles 
the second, while that eminetit judge, sir 
Matthew Hale, was on the bench, a case 
occurred similar to the one of Fries. — 
The case was reserved for the opinion of 
twelve judges, and they declared it to be 
treason, but sir Matthew Hale differed in 
opinion with them. His reasons are stat- 
ed at large in Kelynge's reports. In tlie 
first trial of Fries, there was a declaration 
by the district attorney who prosecuted 
Fries, ^ that what in England was deemed 
a constructive levying of war, must in this 
country be deemed a direct levying of 
war." I ask then whethqr there was 
any thing extravagant in the wish of 
Mr. Lewis and Mr. Dallas, to address 
the jury on the law, after Sir Matthew 
Hale's doubting on it ? So far from think' 
ing them deserving of censure, I as an 
individual return them my thanks for 
their conduct, and I trust that on a simi- 
lar occasion there will be found men 
bold enough to assert their rights and 
save the constitution. I trust that coun- 
sel will always in a case of treason insist 
upon going before the jury on the law, 
and endeavor to obtain an exposition of 
the constitution different from that which 
has beepi given to it. We have been 
told that it is the universal practice for 
courts to reduce their opinions to writing 
on the law, before counsel have been 
heai*d, and Kelyn^ is cited as an au- 
thority to shew that tl^ judges in Eng- 
land met on a certain occasion to settle 
the law, before the trial of persons for . 
treason. Let it be remembered, that this 
was immediately after the restoration of 
king Charles the second, and the per- 
sons who were to be tried were accused ' 
of the murder of his father. At that 
time no person was safe who would sing 
hosannas to the king, and manifest their 
xeal by the destruction of the enemies of 
his fati^er. Surely then, a case which 
occurred at such a time, can form no 
precedent to excuse judge Chase. But 



even were it proper, even had such a di- 
cision been made at any other time, it 
would furnish no precedent for the con- 
duct of judge Chase. It is true, that tht 
judges in England did meet before th* 
trial and determine the law, but they had 
modesty enough to keep their opinions 
to themselves, and did not disclose them 
to the jury, before counsel were heard. 
But judge Chase did deliver his opinioa 
in open court, and in the presence of a 
number of the jury. This I have clearly 
proved by the answer of the judge.- And i 
he must have formed and delivered his I Jixji^'U- 
opinion from a perfect knowledge of the / ^^^^^^ 
£sicts, for the attorney-general of Mary- / ^Hfv 
land has said tliat judge Chase had the ^^ ^ 
benefit of the notes of judge Peters and — St-Hj 
Mr. Rawle, and it was not suggested that 
any tiew evidence would be adduced.—^ 
I presume it will be unnecessary to dilate 
longer on the first specification, and 
will proceed to the second. It charges 
the judge " ^ith restricting the counsel 
for Fries from recurring to such English 
authorities as they believed apposite ; or 
from citing eeistain statutes of die United 
States which tliey deemed illustrative of 
the positions upon which they intended 
to rest the defence of their client." In 
answer to this the gentleman who open- 
ed the defence observed, that the coun- 
sel on both sides were restricted, and 
therefore no partiality could be shewn. 
Sir, what was the restriction placed upon 
the attorney for the United States ? I am 
at a loss to discover any, except that of 
being prevented from defending John 
Fries, and in this he was restricted by his 
x>ath of office. It could be no resriction 
to tell him the law was on his side. Mr. 
Lewis's testimony upon this point de- 
serves more credit than Mr. Rawle's. 
Mr. Rawle took no notes on the firtft day, 
and was too much occupied in his official 
situation to pay much attention to what 
transpired. Mr. Lewis was a party con- 
cerned, and must have paid particular at- 
tention to what was said by the judge, 
and his evidence is corroborated by the 
answer of the judge. Mr. Rawle recol- 
lected nothing about any restriction with 
respect to the statutes of the United 
States, and he has stated one fact diffe- 
rent from what is stated^ by the respon-'^ 
dent. He stated, that the judge declared 
that one of the copies of the opinion was 
to be delivered to the jury, to take out 
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with thdm, whereas the judg^ states pre- 
cisely as Mr. Lewis doei, that the opin- 
ioik was to be delivered to the jury after 
the opening of the case by the district at- 
torney. 1 shall, therefore^ consider that 
ttkt testimony of Mr. Lewis, is entitled to 
^lore credit than the rest of the witness- 
es. Mr. Lewis stated that the court 
said^ that tlie counsel should nqt read tl;e 
statutes of the United States to the jury. 
Mr. Dallas stated, that after having been, 
informed by Mr. Lewis of what had tran- 
spiredy he went into couit and menticmed 
to the judges what had been told him, 
and that it was not denied.' I therefore 
shall take it for granted, that the coimsel 
were restricted from citing the statutes 
of t};e United States, a$ well as decisions 
in England before the revolution. What 

.was the reason that the counsel for Fries 
wished to cite those English autliorities ? 
It iri evident they wished to shew to thejury, 
tiiut the construction which had been given 
in England to the terms " levying war," 
was given in tlie worst of times, and that 

. the judges since the revolution, had con- 
si cijrcd themselves bound by the deci- 
sions prior to that peaod. They wish- 
ed to read the statutes of the United States 
to siiew, that congress did not consider 
tliat the offence with which Fries was 
chiurged, amounted to treason, and surely 

. tlic congress of the United States had as 
much right to give a construction to the 
terms *' levying war," as the court had. 
Wc have been told that if the court con- 
ceived tliose autliorities to have no con- 
nection with the case, they had a right to 
prevent their being read, and a distinc- 
tion has been taken between the power 
a.id ri^'ht of the jury to decide upon the 
law in criminal cases. This is novel to 
me. I always conceived that this right 
had never been denied to the jury. But 
if they have the power, and no law has 
been made to restrict it, most indubitably 
they have the right to decide questions of 
law as well as, fact, in criminal cases. If 
a jury would be servile enough to adopt 
the opinion of the court when they believ- 
ed it erroneous, and tamely surrender 
their right of deciding the law in criminal 
cases, they would deserve the punishment 
of attaint. This attempt to justify the 
conduct of the judge, bears some evidence 
of guilt. Gentlemen are afraid to rest 
the case on the facts. I hope, however, 
that the right of the jury to decide the 



law in criminal cases, will never be deni 
ed : It is a right recognised by all the 
courts in England. Some instances liave 
happened, where a new trial has been 
granted after a verdict of guilty, but there 
has been ho instance where a new trial 
has been granted after a verdict of ac- 
quittal. The reason given for the restric- 
tion of the counsel is, that it saved dme. 
How was this to be done ? By prevent- 
ing the reading of those authoriues which 
the counsel deemed material to the Ue- 
fence of their client. 

The third specification is, « that the 
judge debarred the prisoner of his con- 
stitutional right of addressing the jury 
(through his counsel) on the law as well 
as on the fact, and indeavoring to wrest 
from the jury, their indisputable right to 
hear argument and determine upon tlie 
question of law as well as the question of 
fact, involved in the verdict they were re- 
quired to give." It is not contended that 
Mr. Chase debarred the counsel by any 
actual interference when the> were about 
to address the jury, but that his conduct 
on the first day had that tendency. Mr. 
Lewis stated that the judge did say, that 
if the counsel conceived the opinion of the 
court to be erroneous, they must address 
their arguments to the court and not to the 
jury. And on the second day, when judge 
Chase told the counsel that they were 
at liberty to proceed and address the jury 
on the law, he added, that they must doit 
at the hazard of their reputation, and thii 
was done in the presence of the jury. No 
doubt can exist but that the counsel were 
prevented from addressing the jury by 
the conduct of the judge, and no counsel 
would address a jury under similar cir- 
cumstances. Mr. Lewis might well usft 
the language whidh he did, and was per- 
' fectly justifiable in abandoning the cause 
of his client, because, after what had taken 
place, there was no hopes of rendering 
him any assistance by defending him, and 
the only chance of saving his life was to 
obtsdn a pardon from the president, h 
was said by one of the counsel, that the 
right of the jury to decide on the law, did 
not give them a dispensing power over 
it, and they were bound by the opinion of 
the court, if ,that opinion was correct. 
There can be no. doubt of this. Neither 
the court nor jury havp any right to dis- 
pense with the law. The counsel for 
Friesy did not contend that the jury had 
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this power. All they contended for was, 
that the jury should receive information 
. upon the law. It has been asked what 
imducement a judge can have to act cor- 
^ptly in tiiis counti7, when they are in- 
dependent. Sir, in England, the judicia- 
ry are as independent as in this country ; 
it has been sacred for nearly one hundred 
years, and yet for the last twenty years, 
many instances have been pointed out, in 
which we ftnd a strong leaning of the 
court against the prisoner. In Ireland, 
judicial independence is strongly fortified. 
What has. been tne conduct of judges in 
that country ? We have seen Ireland 
bleeding at every pore, and trembling at 
every nerve. We see the judges there, 
always engaged on the side of the prose- 
cution. Those judges might expect and 
receive the approbation of their govern- 
ment for such conduct, and that would be 
inducement for others to follow their ex- 
am o-e. It is our duty to prevent this evil 
iror growing in this country. Let us 
crush it in- the bud, lest we be unable when 
it becomes a tree. I trust that this court 
will be of opinion, that judge Chase haa 
been gfuilty of a misdemeanor in office, and 
that he will be convicted, and disqualified 
from holding any office under the United 
States. 

I do not mtend to make any observa- 
tions on the rest of the articles of im- 
peachment, but shall leave it to my two 
friends who are to follow me. I have in 
this important business been governed by 
a sense of duty, and I trust that this honor- 
able court will be governed ia the like 
manner. 



Mr. RODNEY. 

Mr. President. A spectacle as solemn 
as any heretofore witnessed now presents 
itself to our view. A man who has filled 
many of the most important public stations 
in our country, stands charged with the 
c om mission of criminal acts. Qn the one 
hand the reputation and eharacler of a 
re3p>ectable individual is involved, on the 
other the most imtportant privileges of the 
American people. A man who can be- 
hold this scene with indifference must be 
unworthy of society. The public anxiety 
must be mamfeat on so important a tnai. 



It is a trial embracing a number of trans-> 
actions, and is more important than any 
which has transpired since the formation 
of our government In acting as a mana- 
ger of the house of representatives in 
support of the impeachment, I shall 
discharge my duty with extreme pain, 
but it has been a rule of my life never to 
suffer my private feelings to prevent me 
frctoi discharging my duty. To this 
tribunal I look fpr a display of impartiality 
in this case, and I feel confident that this 
honorable court will suffer neither party 
nor personal, considerations to mingle 
themselves in this cause. The baneful 
spirit of party will not dare to approach 
these walls. In the whole proceedings of 
this trial, I have discovered' that truth, 
and truth lonly, has been regarded, and 
after a fair and full investigation of the 
case, I shall acquiesce with chearfulness 
in the decision. In the course of my ar- 
guments, "permit me to advert to some of 
the positions laid down by the learned 
coimsel for the respondent. Tliis court 
has been reminded that their judgment 
will be judged by posterity, and the res- 
pondent in his answer has gone farther, 
and appealed to the great searcher of hearts 
at the last dty. Before this tribimal we 
all must appear, and I trust that more 
mercy will be shewn to the respondent, 
than was shewn by him to Fries. We 
have heard something like a complaint 
from my learned friend who opened the 
defence, that this impeachment had not 
been instititted sooner. Let it be remem- 
bered that although some of the acts with 
which the judge stands impeached, were 
committed several years ago, yet that o- 
thers were committed but a short time 
since, and the impeachment was not in- 
stituted until found absolutely necessary. 
Was then the leniency of the house of 
representatives a ground of reproach ? 
I trust not. Although justice has a slow- 
yet it has a certain step, and will always 
overtake her victims : And the house of 
representatives far from being desenmg 
of censure for this prosecution, ought to 
receive credit for the pains' which they 
have taken, to preserve the fountains of 
justice pure and unsullied : and the 
thanks of the nation are justly due 
to my worthy friend near me (Mr. 
Randolph) for his bringing forward the 
iuvestigation. We have heard some 
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obflerviuions with respect to the in- 
dependency of the judiciury. I admit it to 
be essential, but 1 am afraid that the doc- 
trine is attemptt:d to be carried too far. 
We have been told that the only reply 
which could be made to the essentiality 
of the independence of the judiciary was 
some jargon about the sovereignty of the 
people. Sir, I cannot agree witli my 
friend (Mr. Hopkinson) that the people 
are to care nothing about tlie actions of 

• their agents, on the contrary, I believe 
thty ought always to watch them. An 
observation was made by the gentleman 
who spoke yesterday (Mr. Harper) with 

• respect to the change of parties. If the 
observation was made with reference to 
those in power, I do not conceive it to be 
correct. We have found the present rul- 
ing party unwilling to continue laws un. 
der which some of them while in the mi- 
nority had been punished, and they are 
now attempting to preserve the streams 
of justice pure, by bringing before this 
bar a judge, who has been charged with 
oppression in office. It was contended 
by the attorney general of Maryland, that 

^according to the Authorities, no person 
could be impeached but for a Ligh crime 
or a high misdemeanor, and. that it must 
be such an offence as stamped infamy up- 
on the officer. Let us without troubling 
the law boohs, advert to the constitution of 
our country. I thaik I shall be able to 
demonstrate from the language of that in- 
stiiiment, that it is not necessary that a 
judge should be guilt> of an ibdictable of- 
fence to render him impeachable, and I 
will go farther and shew that according 
to the gentleman's (Mr. Mardn) own de- 
finition, and taking up the book wliich he 
has cited, that the respondent has been 
jjuily of more than one misrlemeanor. 

The firft mention which is made in 
the conftitution about impeachrrient is 
in the third fe£llori of the firll article, 
where it is faid, that " the fenate fluH 
have the fole power to try all impeach- 
ments." In the next claufe wc find 
the punifhrnent in cafes of impeach- 
ment limitted 5 it declares, that ** jud«r- 
ment in caft's of impeachment, (hall 
not extend further than to removal 
(rom office and difqualification to hold 
and enjoy any office of honor, trufl or 
profit under the United States* But 



the party conTlded (halt neyertheleft 
be liable and fubje£l to indidlment, 
trial, judgment and ptlnifiiment, ac- 
cording to law." Upon the bafis of 
this IaH article, a fuper(lru£lure has 
been erected by the counfel, which I 
trufl can eafily be demolifhed. It is 
contended that the framcrs of the con- 
ftitution were of opinion, that to rcn- 
der am offence impeachable, it muft be 
indi£lable. Can this meaning be ga- 
thered from the words of the conftitu- 
tion ? To my mind it catt not. In En- 
gland the piinifhment in cafes of im- 
peachment fupercedcs all other modci, 
and a man can not be indited after 
being impeached. But the framcrs of 
the coniiitution, having limitted the 
punifliment in cafes of impeachment, 
alfo enaded that the party might be 
afterwards indidcd and puniflicd, ac- 
cording to law, meaning where aaiin- 
diftmcnt would lie, leaving therefore 
nothing to the difcrction of the court 
of impeachment as to the annexing any 
other punilhment to rertloval and dif- 
qualification. It was therefore abfo- 
lutely neceffary that a clairfe fliould be 
inferted in the conftitution, providing 
that the party might " be indiftcd and 
puniihed according to law," bccaufc 
crimes might be committed by an offi- 
cer of government, for which remo- 
val and difqualification would be a ve- 
ry inadequate puntfhment. Let us 
proceed a little further on the conftitu- 
tion. In the fourth fe£lion of the fc- 
cond article, it is faid, <« the prcfidcnt, 
vice-prefident, and all civil officers of 
the United States, iliall be removed 
from office on impeachment for and 
conviftion of trcafon, bribery, or other 
high crimes and mifdemcanors." "ere 
the conftitution is imperative, and the 
officer njuft be removed upon convic- 
tion of either of thofc offences. U^^ 
take the conftitution as one entire m- 
ftrument, the fyftem of impeachment 
will be found as little liable to objefti- 
on as any other part of it. The con- 
ftitution alfo declares, th»t" the judg- 
es both of the fupremc and infcri^ 
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courts, dial! hoW their offices during 
^ood behaviour." Jucf're Chafe holJs a 
high and refponGble office^ and ischntj^- 
cd with a£ts of mifbehaviour in ofRcc. 
Any aft of mifbchaviour is a breach 
of duty, and a judge cjtnnot be remov- 
ed from office but by impeachment. 
Were the people to take notice of the 
a£h of mi!bchaviour ? If fo, to whom 
flre they to complain ? It mull be to 
the houfeof reprefentatircs, who muft 
exhibit the articles of accufation to the 
fcnate, who will judge whether they 
amount to a mifbehaviour in office. If 
the pofition taken by the counfcl for 
the refpondcnt be correct, in what a 
firuation would this country be. No 
mifbehaviour in office would render an 
officer liable to impeachment and re- 
moval, unlefs the offence were inJifta- 
blc. Suppofe judge Chafe had Omitted 



difon. * But a gentleman (Mr. Mirtlri) 
has endeavored to impeach the author- 
ity of the higheft tribunal in Pennfyl- 
Vrinivij^'and bias a(k::d if that dccifion h 
to be a precedent for this court. I 
a(k fir, whether, when a cafe whirh 
was decitled in ConneiJiicut hns been 
citeil, the dccifion of the ftnate of 
PcT^nfylvania ought not to be atrend^rd 
to ? Surely a cafe decided in PennfyU 
vania, ought to have as much wcijjht a^ 
a cafe decided in Connefticut. What 
were the charges againfl judge Addifon* 
There were two articles of impeach- 
ment. The firft charged him with 
having told the petit jury (after judge 
Lucas had charged them) that what 
that jildge had faid, had nothing to do 
with the fubjeft ; and the fecond 
charged him with preventing judge Lu- 
cas from delivering a charge to the 



to bold his court, and bufmcfs had . grand jury. (Here Mr. Rodn?y read 



thereby been prevented from being 
tranfatted ; that would have been no 
indictable offence, yet furcly it would 
be fuch a grofs mifbehaviour in office 
as to render him unfit to hold his feat 
on the bench. He muft therefore be 
impeached for fuch condudl^ Suppofe 
he (hoald from favor, poftpone a caufc 
for one perfon and refufe tQ poflponc 
the caufc of another in a :imiiar fitua- 
tion. Surely for fuch a mifbehaviour 
he would dcferve to be removed, but 
he could not be removed unlefs by im- 
peachment, for the offence is not in- 
dictable. Habitual drunkennefs in a 
judge is not an indictable offence, b«t 
the fenate at their laft fcffion, deter- 
mined it to be an impeachable one, and 
did actually remove judge Pickering 
from office for that offence. Suppofe 
a judge (hould order a trial by eleven 
jurors inftead of twelve, I know of no 
Jaw which would be violated, and I de- 
fy the learned attorney-general of Ma- 
ryland to fhewanylaw which provides 
that there (hall be twelve jurors to try 
a caufe, yet this would be an adt of 
grofs mifconduft, and dcferving of re- 
moval. I will again refer to the pre- 
cedent which I mentioned a few days 
ago. I allude to tiie caf« of judge Ad- 



the articles.) The counfcl for the pro- 
fecution Tv'lied chiefly on the lift arti* 
cle, and in the courfe of the trial itap* 
peared from the evidence, that Mr. 
Addifon, as chief juftice, always de- 
livered charges to the grand juries, and 
that after having delivered a charge, 
he prevented Mr. Lucas, who w.is an 
affociate juftice, from delivering one. 
It was contended by Mr. Addifon wirli 
great ingenuity, that he was not liable 
to an impeachment, bccaufe there w: t 
no violation of law ; he argued this 
with great zeal, and there was but little 
doubt of there being no law to punifh 
him, becaufe an information had been 
attempted to bt filed againft him, in the 
fupreme court of the ftate, and the 
court had refufed to grant it. No h\r 
can be found which gives the power to 
the affociate judges to deliver charges, 
and it had been a tcttled opinion among 
the judges of that court, that Mr. Ad- 
difon alone had the right to deliver 
charges to grand juries. It was the. 
wifh of judge Adilifon, not to liav« 
his political charges contradi^lcd. 
Had he not delivered extra m^ffer^ he 
would never have had to interrupt Mr. 
Lucas. This is one of the ftrongc't 
cafes v.'bich human iaiaginaiion caa 
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invent, in fupjport of the cfo£irine for 
which I have beca contending. The 
counfc! for the ;v.*ofecution did not at- 
tempt 'to (l)cw that it was an indidablc 
offence, yet notwithflanding this, judge 
Addifon was convi6led and removed 
from office. There i^ alfo a manner 
provided by the conftitution of Penn- 
fylvania, for removing all officers not 
guilty of in peach «ible offences* and 
this was relied on by Mr. Addifon, 
but the fcnate conceived it was fuch a 
mifbehavior in office, as judified a con-^ 
vii^ion and removal, and I think they 
decided very properly. As I have been 
called upon to relate a recent cafe de- 
cided in Pcnnfylvania, I will obferve, 
that although the judges in Aat cafe 
wore dercnJcd by two of the mofl able 
counfcl in the United States, and the ^ 
r.iJVncc was not contended to be in- 
diflable, yet they never made the point ' 
that the judges were not imp-;i?chab!e, 
becaufe not indictable. Thev con- 
tended that the offence was an error 
in judgment, and that judges were not 
ifable to impeachment for fuch an er- 
ror. Rut I rely principally on the cafe 
of juvlg'j Pickering, which was decid- 
ed by this honorable court, and which 
clearly cftabriflies the doftrine, that it 
is not ncccfi'ary th«it an offence fliould 
be indiclablc in order to render it im- 
peachable. What is tlje defi:iition of 
a mif'lcTncanor ? It is an offence of 
omitlion or commilKon ; cither doing 
what is prohibited or neglc'ling to do 
what is commanded. I will try this 
cafe bv that tcft. If we (hail (htrw io 
this court, thcit by the conftitution a 
man is entitled to a fair trial and the 
benefit of counfcl, and that Fries ?.nd 
Cillender were deprived of thofc 
righrs, I truft there will be no hcfita- 
tlou in dcchiring that the refj^ondent 
has hccn guilty cf high mifdemcanors 
in oihcc. What is the oath of a judge? 
It is to adiiiiniilcr juilice faithfully and 
impartially. Tiie conftitution is the 
fupreme law of the land, and if judge 
Ch jfc deprived Fries of a fair and im- 
partial trial and of the benefit of coun- 
Icl, he has committed an acl in the 
very teeth and face of that facred law. 
This is a mifdemeanor of the higheft 



nature, it is a violation of the fupreme 
law. If in a capital cafe the refpon- 
dent deprived the accufed of the ben. 
cfit of counfel, he has been guilty of a 
violation of the conftitution in one tf 
its mofl important parts. I hope .Mr. 
Prefident, t have fatisQed the court thn 
the offence need not be an indi£i:aa.c 
one to r^tndcT it impeachable} dnd tlv; 
if judge Chafe is guilty of the chari^ t 
contained in the impeachment, helta> 
committed high mifdemcanors and ',- 
liable to a removal. In examining fox: 
of the articles of impeachment, I !V.l 
occupy as little of the time of the 
court as I poffibly can. I confider my- 
felf addre fling judges more compet:nt 
to give me iuflru6lion than to rcciilvc 
it from me. Let me now proceed lo 
the cafe of the poor, trembling unfor- 
tunate Fries, which is a lamenub.: 
fpec^acle, and as it regards the rcfpon- 
dent, it is of the firfl importancw. 
Fries had been indi£led, tried and con- 
yiftcd of having been guilty of troa- 
fon, and a new trial granted. Th-^ 
was a re-hearing of the cafe, and u> 
thing was to be inferred from the for- 
mer decifion. I apprehend that it wjt 
the duty of judge Chafe to have goa! 
into PennfyU'anla, with a mind tota'v 
unprejudiced, and have viewed evt.- 
circumflance of the cafe with thcu- 
moil impartiality. It was not his f-y 
ty to have formed his opinion on a- 
parte teflimony ; his mind ou^^h: :) 
have been free to receive the imprc'^- 
ons of truth, and to decide accorin; 
to the principles of jufticc. Vui.: 
was the be»eiic of a new trial, if y- 
judge was to go to hokl the court wui 
a mind prejudiced againft the prilo:* 
cr. But we are informed by judji 
Chafe in his anfwer, that he went ' 
Philadelphia to hold the court andh^^ 
heard the iudittment again (I Fr^ 
read upon his arraignment. I will :• 
cur to the teilimuny which has btJ". 
offered in this cafe, where there i* -'' 
adraiffioa by the: refpondent, that : - 
opinion which he had reduced to •;■''; 
ing was to be delivered to the jury - • 
ter the ?.ttorney for the United Su 
had opened his cafe, thereby adu. 
his fanction to the liateinent made 
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^he profccutor to the jury. In the o- 
pinion which judge Chafe, had reduced 
to writing, he fays, ** the court heard 
ihc ind'icimcnt read upon rhe arraign- 
meiK of the prifoncr, and jiift now on 
his trial." Here the judge was prema- 
ture, for at the time when he delifcred 
a copy of the opinion to Mr. Lewis, 
Fries had nor been put on his trial. 
. This proves the firfl fpecifitation in the 
article relative to Fries to be correal. 
What would juds^e Chafe hnve thought 
h'dii this court a£led in a i^miiar man- 
ner? Suppofe at the opening of this 
t 'Ac J the prcildent of the court had de- 
^ livered a written opinion on the law, 
?nd declared that the court had ma- 
turely confideredthc law, and that was 
ii;e refuft of their deliberations, and 
dut the counfel for the rcfporkJcnt 
Ihould not recur to any authorities but 
wiijt the court' deemed relevant. I ap-" 
prchi^nd that judge Chaft would not 
have confidercd rfiis a fair and impar-- 
lial trial. He would have exclaimed 
(and with jullice too) that his cafe was 
prt Judged } that there wa3 a determi- 
nation to convift him. But we have 
hcen toid Lhat judge Chafe when he de- 
livered the opinion declared that *^coun- 
i:l Ihould be heard." What wns this 
bearing ? In order to afcertain the 
meaning of the judge we muft bear in 
mind the tcdimony. This tircum- 
ftancc is related differently by the wit- 
nefles. Tt is true that Mr. Tiljfhnian 
flatcd that judge Chafe did obf rve, 
when he faid that the court had form- 
ed an opinion on the law, *« that ne- 
verth,ilcfi*, counfei (hould be heard." 
But we find that when the learned 
judge explained his meaning, it was 
that they (hould be heard in the man- 
ner pointed out by him. They were 
not to be permitted to cite cafes to the 
jury whicn he confidered not law. Mr. 
Rawlc (lilted that he took no notes on 
the iirlt diy of the trial, and has but 
an ijK perfect rccolJeftion of what 
tranfpired ; on the fecond day he fays 
that jucl^e Chafo informed the counfei 
that they might proceed in the defence 
and arjgue the law to the jury, but that 
they ihould not cite the cafes of the 
•* flags horns," and the " heir to the 
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crown." . It leems to be the unfortu- 
nate fituaftion of the judgfc, to have his 
exprcffions always at variance. After 
tclKfig Mr. Lewis to proceed md ar- 
gue the law to the jury as fully as- he 
chofe, he tAferved wKen fpeaking of 
cafes Oft which Mr. Lewis meant to re- 
ly, «* fach cafes ought not, (hall not go 
to the jury." I muft be permitted to 
remark that the jury have a right to de- 
cide the law as well as the fa£fc in cri- 
minal cafes, and the court have no right 
to decide what cafes arc or are not lav.'. 
If the dourt are to decide wha;t cafes 
aire Jaw, the right of the jury to decide 
the law would be a mere name. It 
would be fomething flmilar to the fai- 
lor in the play of the '< Tcmpetl," who 
was content that his comrade (hould be 
viceroy over the illand, provided he 
(hould be viceroy ever him. I do not 
mean to i^j that if counfei were to cite 
hiAory to the jury as law, that the coutt 
would not have a control over them 
and prenrcnt their wading time, hj 
reading books totally irrelevant. . Hut 
the carifes which the counfei for Fries 
were prohibiteil from citinjr,- were re- 
levant. The conflitution declarer that 
treafon (hall confrft <« in levying war." 
1 he terms *< levying war," arc con- 
llruciivc. 

When the counfei for Fries knew 
that the ceunfel for the United States 
would cite cafes decided in Englatid 
fiocc the revolution to (hew what wa« 
deemed a " levying war" they wi(faed 
to cite cafes before the revolution, in 
order to (hew that every thing almoft 
had been deemed treafon, and that the 
judges (ince the revolution had confi- 
dered themfelves bound by decifiont 
before that period. Was there any 
thing incorrect or improper in this i 
Was it not right when the counfei for 
the United States were permitted to 
cite caf^s 819 law, for the counfei to 
(liew the muddy Snd corrupt fource 
from which the deciiions flovi^ed ? Had 
they not a right to (hew that fome of 
them were made by the infamous Jef- 
fries, and tliat although the judges in 
England (ince their revojution were in- 
dependent, yet they confidered thcm- 
felves bound by thofe dccifion%i ^nd. 
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tUat tLe courts of the United States 
ought noc to be governed by them ? I 
conlidcr that this a£l of the refpondent 
deprived John Fries of the benefit of . 
pounfcl. In fupport of this we have 
the tciUinony of Mr. Lewis and Mr.' 
Dallar, who declare, th at judge Chafe 
fiid that the counfcl muit aiiclrcfsthem- 
Ulvca on the law to the court and not 
to ti.c jary. To be lure Mr Ttigh- 
man a:id Mr. Riwle do not recollc cl 
thib, bur how is this to opc:race again 11 
the poluive tcuimony oi the other wit- 
n-iVcs. I will put a cafe, which will 
Ihcw that Ibiii^ itriking obfervatiivis 
n».iy be recoiled ic'il by one wiiiKfj;, anJ 
nut by aiior};er. The pontlcman who 
cicfcd the i!crei;cc, (Mr. li.irpcr) men- 
tioned, that one cf tlic managers had 
f.ild, that ail ** impeachment was mere- 
ly aa inqucil of oiilce." I believe there 
ii»not a nianaj^tr who rccoViccis that the 
obfcrvation was made (except the gen- 
tleman who made it) and yel; I believe 
there is not one manager, who does not 
brieve that U was made. We have alfo 
thepofitiv^; tdlimonv or Mr. Lewis and 
Mr. Dallas, that judge Chafe prohi- 
bittcd the ftatutes of the United States 
from being read. The counfcl finding 
that upon tlic firft trial of Fries, the 
cafe was iiUimilated to the Cafe of the 
Wciiern hilurrcclion, wKhcd to read 
the (latutts of congrefs, in orcicr to 
ihpw their opinion of tbofe cal^s, and 
that congrcfs deemed an oiYence ami* 
Jar to the one with which Fries was 
.charged,, not treafon but a riot It was 
believed that by the firil fecliou of the 
f< ftdiiioa law," the ciime with which 
fricp *li)od charged was puniQied by 
• «< fine and imprifonment." We have 
been told that thofc ftatutes ouirht not 
iO have been rcail to the jury, bccaufc 
the cc/iillitution h^.s defii;cd ircafon, 
and co;v:rcrs had no power to lay wir.ic 
Wrib or wns not treafon. It istiue tliat 
the coaliitution has defined ir-afun, 
bv't ih • : \;:illit.ire of the United iStatc-<j 
h.iv?> an » iiiiputabie rij^ht to give th^ir 
Coim'i**uc*Jvi tu the t rms levying war.' 
T'«c ju-.^go hinifjlf llaicd, that En- 
(:\\iU wuihontica fincc ihuh rcvoluLioni 
KiouLi be read ro the j-i^'y, not to go- 
Mtr^ their deciGon, but mtrcly a^ the 



opinions of wife and able men. Ytt 
the opinion of con;»refi was *fcout:l 
out of court. I did not fuppofc that 
there was a -court of judicc or injuiVicc 
in this country, that wouUl refufe to 
hear the opinion of the Icgiflaturc on 
fo important a fubje£^. Take it fur 
granted, that congrefs could notdtlitX 
treafon, yet furcJy the courts ought to 
have refpcciJd ihc' opinions of fuch ati 
an enlightened body. Was there m 
gentlemen of talents in cor.gref* at ili 
time of the paiTage of the law ? Siuc- 
ly that will not be contended, b'ji 
why did the counfel with to read lie 
ftatutes of congrcfo ? It was to llicw 
tliac the opinion formed by judge Ch^l: 
was incorrect. We all know ihat opi- 
nion (like the one given by the iuil^o) 
without argument, is not bindin;;, '^nJ 
that an opinion given after argufncr.t, 
which has i^o relation to ihc fubjcd arc 
mere Obitu DlJa, and are but liitic re- 
garded. The co.infcl therefore wilhcd 
to fcew to the jury that the opiri:n 
formed bv the court without i^r.-rii:: 
argument was erroneous, aiui ur.j 
wer6 deprived of this ri^ht by tf- 
court. Here then aie two charp 
proved upon the refpondtnt, " ih*t 1^' 
delivered an opinion in waiting on tli 
quetlion of law before coujjIVI wr - 
heard, and thatjie rcllriilcd the ccu- 
fcl from citing authorities which : ;• 
deemed nccoflary in the ucience of i  > 
client." Here then the prifonn- w - 
deprived of conllitutional privJ^t^. 
Here we find him dtpriveJ of --i • 
fing the jury on the law, and hit. * • - '• 
fel compelled to abandon bis c^k ^v 
•the condudl of the rcfpouucnt. *-^ 
what view dots this exhibit a ^^..M 
who is calculared to be oiie of ihe;;^  
eft imn that our country canbuaii o: : 
In exhibit, a f.c::e tiuly i^cplti^.ui , 
ami yet we arc t»»i<l rhat- l.e ou^-* '- 
have comnntted ihc cru!:kl ic I'f''^'' 
for refiUing ftuh innovations on i •• 
puvikges ? Vv'hat, Ui', commit c<u - 
fel to pviton for aticiTiptlng to aJ 'i •' 
the jury on .the law in a cnmir'^l i-J^' 
when there was uo difput<r obju: ic 
facts, and wi;hdrawing fiom his < '• 
fence when they were not pLimiit^^ '^^ 
fay any tl:':nj in hii fuvor, bcciuiij^j* 
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tVe conduft of the court, they were and the late preficlcnt is juflly entitled 

compelled to abandon the defence of to the' eulogium which has been be- 

ihcir client j wcrecounfel of their cha- (lowed on him by my friend who ojien- 

racler to be connmittcd for fiol tamety cd this cafe, (Mr. Randolph.) When 

furrcndcring their rights ? So far fronii Fries was dcferted by hiscounftl, judge 

agreeing with the learned attorney Chafe alked him whether he was ready 

general of Maryland on this, I am of for trial' or would have other counfcl 

opinion that the couufcl were worthy afSgned him. What muft have been 

of a civic crown for their manly eon- the ftatc of Fries'^ mind at that lime ? 

dudt. I w.)8 forry to'hear that inMa- Without counfcl to advifc him what 

ryland, in a criminal cafe, nothing Is to do, and bein^ arraigned for an of- 

more cufl«mary than to tukc the opin- fen^ce which might deprive him of his 

itn of the court on the point of law, life \ he was far fro.Ti b^jing in a proper 

and for the counfcl to acquicfce in their ftate !of mind to condui!:^ his cau:V, and 

decifion J that although counfcl bo- yet they were told ih.it it was the f.iult 

lieved the opinion of the court to be of his counfel, who withdrew from 

crronccus, yet that it would be deemed his defence^ anvl this is mide a ground 

a breach of decorum, to arg«e to the for acquitin^ the judge, althougji h« 

jury againft the opinion of the court, forced them to anandon the dcfen^Je.* 

and therefore they muft fit down and While I am upon this part of the fub- 

fse their client convitled. When how- jc6!t, permit me to take notice of fome' 

ever I put a (isfe to the witneft (judge cafes cited by the counfcl. The gcn- 

Y/inchcfter) of grofs and manifcft cr- ticman who opened the defence, re- 

ror in the opinion of the court, wheth« ferrcd U5 to a cafe in Keiynj^^, where 

er he would not then argue the law to the judges met and decided what was 

the jury, he repUtd that fuch a cafe to be the Lw^ in the trial of perfons, 

would juftify it. It has been ,ftated who were enlarged with having com- 

tiiat the opinion of the court in the mitted ireafon. This took place after 

cafe of Fries was corredl, and that Hmi- the reftoration of Charles the fecond, 

Jar cafes had been decided in the fame and the perfons who were to be tried 

courr. I ar^rnot'difpofed to enter into where charged with the murder of his 

a a iiivcCligHtion of the law of trcafon,' father. Need I inform this honorable 

but 1 only mean to enter my folcmri court, that at that time the ifland of 

proted agalnft the opinion of the ref- GreAt Britain 'was a place of common 

puudcnt on the law of treafon. I be- flaughter. That judges were appoint- 

i.eve tliat John Fries was not guilty of td to bring to pi^nifhment the innocent 

trc^ifon, and that he was deprived of a as well as the guilty. Such was the 

contiitutional privilege when his coun- third of the government for blood, that 

1:1 were prevented from arguing thd they perfecuted perfons who had fled to 

L*w to the jury. I do believe that Fries the remotcft cdtners of the earth, and 

vriiS pardoned becaufe the then prefi- it is furprifing that a cafe which had 

(i_nc cf the Ur.ited States, did believe been determined at a time when pro- 

i]}c opiaion of thlc court to have been fcription was the order of the day, 

erroneous- But for the interference fliould be produced to juftify the con- 

of the prefidcnt, the blood of Fiies du£k of the refpondent. One of the 

wouM fidvc been (bed, a".d that the counfcl, (Mr. Key) cited a late cafe 

1 I pendent would have had to anfwer from Term Reports to (hew, that how«- 

li.r it at the judgment feat to which he ever manifeftly a judge violates the 

has appealed. The pardon was grant- laws of his country, yet, that criminal 

cd in coafcquence of the reprefentation intentions muft not be prefumed. That 

made to the prefident by the counfcl cafe was an application for an infornaa- 

for FricSj and if ever the arm of mercy tion, which is a fummary procefs and 

ought to have been extended to any has no analogy to the cafe at bar. Cut 

perfon condemned to die, it was ex- it appears that in that cafe the court 

teud;:(i properly in the cafe of Frlci> did not decide thela^ until they heard 



«5t 

Ac evidence, aad thtf opinion giycn npmbcr of w.ceks ? No, Kr, the poft. 

by judge Bullen, that corrupt motives ponment i» granted uutilthe "next term, 

mull be proved iu a judge, was an and I have uevrr heard of a court's ail- 

opinioa which it was not ncctlTary for JQurning for a time zud thenri^ti^raing 

him to give in the dcciiJon of the cafe, tp try a particular cafe. What was the 

and was a mcrcGY/V// DiOum. The ref- pretext ufed by the judge for declaring 

pond cut in the cafe of Fries, decided that Callendcr was not entitled to a 

without hearing one of the parties, and continuance ? His condutl l:i to be tell- 

hi^wcv^r clear his perception of the law cd by the fafts which appeared at the 

might be, yet moit indubitably bis can* trial, not from Mr. If.^y's declaring 

dur\ was in€orrc<L^, let him be tried that there was no ^^ round of defence, 

by any llandard. Even omnifcicnce except the unconllilutlonality of the 

would not condemn Adam after he had fedition law. 

trani/reHed, without a hearing, for wc There was an affidavit filed, ftaiing 

read in that facred book which has been grounds perfccliy tenable, and on 

fo much appealed to, tliat thealmii^hty which the court ought to have gtaiu- 

crit d *« Adam, where art thou." And cd a continuance. One of the coun- 

flj.*ll man, proud man, puffed up with fel for the refpondent (Mr. Lef) h^s 

a little brief and fleeting authority," read a rule of the fuprtme courr, ia 

play fuch fantalVic tricks without re- >hich it is declared, that "thatcou't 

ci'iving puniCliment, from the conftitu- will conflder the pradlice of the ktn./s 

tionai organ of the people i I truft \^at bench as forming the outline fbrthcr.;." 

fir. In the cafe which I cited a few day* 

The cafe of Fries was fuccccdcd by. ago, it is faid, that in order to obtain 

that o^Callender. Calltnder had writ- a poftponment, it is only nccefl'ary for 

ten a book which I never faw until the the parry to fwcar that he has a mate- 

conmicncf ment of this tcial. It ap- teriai witnefs abfent, and that he be- 

p'jars that the judge was furnifhcd Heves he can be able to procure his at- 

wtth a copy of the work, and with it tendance in a reafonable time. Tlie 

fiored, he ufcd it as a vade mecumf or affidavit of (Callcndcr llated the abfcncc 

a travelling companion. With it he of witnefles which he deemed matcri- 

trtivclled to Richmond, where the book al to his dcfciKC, and alfo ftatcd the 

v^as printed, to hold a court, and foon na/ncs of the witnciFes, and what he 

alter his arrival a prefentmcnt and in-; expelled to prove by ibcm. What i« 

ditflment wercfobnd againftCallenden the anfwcr given to this ? The one is 

lirir.'Caiiender was hunted up and down a technical obje£tIon as to the form of 

the country, was at length traced by the affidavit. The other that the wit- 

thc mar(hal and brought into court. — ncflfs if prefcnt could not acquit Cal- 

He plead not guilty to the indi£lmenCy Jender, and therefore it was unneceffa- 

und had counfel lor his defence. To ry to continue his cafe. Never before 

Hvoid any difficulty an the cafe of Cal- in a court of juftice did I hear that the 

lender, I fhall rely on the tellimony of teftimony of a witnefs muft prove the 

Mr; Robcrtfon the fliort hand writej:. whole truth, or it was to be rejecleJ. 

An.alfi'lavlt was filed by Callcnder for Was there any thing-^like fufpicion in 

a continuance of the caufe, and the the cafe of Callcnder which would in- 

judge refuted to grant it. It has been duce the court to believe that the alR- 

i.iid that judge Chafe offered to poft- davit was merely filed for delay ? I st^i 

p.nic the trial for fix weeks. If I were unable to difcover any thing of the 

to rciy en any circumftanc'c to difcover kind. He was prefented, indi^iid ar.J 

improper motives in the judge, it would about to be tried at the fame term.— 

be that, lie was willing to poilpone Callender alfo flatcd in his affidat, that 

tiie cafe to any time, provided he fiiould there were certain books which w<.r2 

prcfidc at the triaL Is it the com- tnatcrial to his defence, i.fid he wilhcd 

mon courfe of things when a poftpon- time in order to procure them. It has 

ment is prayed for^ to grant it for a been iud that a man whca he undtr- 
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f^kca to write, ougjit to be fumi(hed 
with 3l\[ his proofs. This is novel doc- 
trine to me, that when a man is aboat 
to write, he muil have his witneffes at 
his elbow. When a maM is charged with 
pubHihing a fa!fchood,it isfuflicient time 
for him to look out for his proofs. Sup- 
pofe a man was told of a circum(lance« 
and from fuch a refpcclable fourcc 
AS to leave no doubts of its authenticity. 
Nay fuppofe his informant went before 
a niagiltrate and depofed as to chc truth 
of Tt, mud he not relate it bdcaufe his 
informant was not always in fight. — 
Surely gentlemen are not ferious in 
fuch an obfervation, Callender was not 
bound to hunt for his proofs until he 
was prefented. Some of his witneffes 
lived at a confulerable dillance from 
Richmond. He went int» court, and 
ilated that the witneffes which he fwore 
to be material, would go to defeat 
eight out of the twenty criminal adi^ 
charged in the indictment. What was 
the reply given to the affidavit ? It was 
that the witneffes if prefent, could not 
exculpate Callender. Did any of the 



bad purfued the line chalked out by tbt 
gentleman (Mr. Kcyi) I refcred a few 
days ago to a cafe In Cowpcr's Reports, 
where the pcrfon charged filed an af^ 
fidavit itating the abfence of a wit*- 
ncfs who if jprefent would prove a fad 
which gave a death wound to 'the in* 
dictmenty and that the witnefs was out 
of the jurifdiction of the court. 

Such was tnc humanitv of the BiitisU 
courts, that tlie judge informed tlie pr^ 
socutor that unless iie would eonsfint to 
take the dtiposidon of the witness, tluit' 
they would postpone the cause for ever. 
And if judge Caase had conceived ilizi 
the process of the court coiiid not reach 
Cullender's witnesses^ and tliat conxmis- 
sio?is could not be jjranted* yet would it 
not have been proper in him to ha /c j^iv- 
en him time to pr(x:ure the voluntary at- 
tendance of his witnesses ? I am far from 
thinking that there may not be such meiii- 
fcst violations of the law, as to prove that 
they were intentional, Ther<; may b« 
facts enough to justify a tribunal in infer- 
in^ improper motives. I presume that 
if a judge were to setitcftcc a man to be 
whipped for an assault and battery, tliot 
no tribunal would hesitate in declaring, 



members of this c^urt ever hear of that he acted through improper motives. 

fuch a flagrant piece of injudice? How I do apprehend that the refusal of tli« 

were the court to know but that Cal- judge to post]X)ne tlie cause of Callender, 

lender had witneffes at hand tO prove 

the truth of the re!l of chc charges? 

If in a court of criminal juftice a man's 

cafe embraces a variety of fafts, and 

one of the witneffes who is material 

is abfent, the court ought not to enter 

ioto an inveftigation of the other fa£ts, juror was called to the book to be sworr», 



was a manifest violation ofalithe printji- 
pies of law, and that it was attended with 
such circumstances as renders it impx- 
bable, tliat it was a mere errrjr in. judg- 
ment. Bui U-t us purs^ue tiie conduct of 
the judj^e Uirough the trial and see how 
he conducted himself. It seems that n 



but ought to poilpone the caufe until 
the attendance of the abfent witnefs. 
Was there ever a cafe, previous to 
Callender's, where the court under* 
took to enquire whether the prc- 
fence of the witneffes would excul- 



who sug<^ested to the court, facts, which 
made him an incompetent jui*or. I be- 
lieve that a person si mated as Mr. Basset 
was, was not a competent juror, and that 
Callender was tried by eleven jurora. It 
was stated by M.'. Robertson, tliat when 
, , . . .... the first iuror was called to be sworn, that 

pate the party, before they decided up- j^^^^ ^hase put the foUowing question 
on the motion to poflpone. If io, I ne- to him, wliich he declared to be the pro- 
vcr heard of it. One of the counfcl per one: " Have you fonned and deliver 
(Mr. Key) oblerved that the affidavit ed an opinion upon the charges in the 
did not itate that the witneffes could indictment.'* 1 mi^ertake to state tliat it 
be procured at the fucceeding term, is a correct pLiiiAple of law-, that in aj 
mnd that therefore it was informal. Cal- indictments for publishing a libel, that 
lender ftated the place where his wit- ^otwithatandiug the grand jury may have 

ncffesrefided, inftead of f^rearing that !^'^!!!?,*. TT'*^" '^' ^f ^^^^ 

1,* k-i: . ^j .k . .1 . ij u ^« P^it lUry have a nj'htto examine "iti 

he bcl cved that they could be procur- ^hole pul,Jk«ioa. I therefore apprehend 

cd at the fi«t teT;in. He was more juft- that the question wished to be put by Mr. 

ly entitled to a poitponmcnt than if h« Hay, was a correct one, and went to a»ft 
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gil of the imlic^Tncrt. I: is a printij^hi of 
lir.v \vl;ich can r.ot be disputed. In tliK 
case of the kinc; :v;;ninst Stociulalc, that it 
was determined tii :;i the jury had the ri.i^ht 
to exaoime the whoi^ boo/;, anct tiic ae- 
l"emi«uU wa^ acquitied. And vih it be 
roatendcd that iiotwithstaniling tiiejuiy 
Tuijj;hi: a<i of opinion tnat (>aiicnder kV\^-> 
not ijuiily of a libol r^'^^tn the whole pub- 
licHtion was taken toi^clhcr, yet tiiat t'lcy 
^ho'Jld be tied do'»v';i to the words charged 
in the indictment ? Surely it will not. 
Mr. Hay's question then v/as a pro^xir 
ene, and the questi'jn put by the judge 
was improper. Callendcr niieht have been 
indicted for something on which tiiC ju- 
rcr had formed and delivered an opi- 
nion, and yet as he had never heard the 
indictment read he must ar.swer nega- 
tively to the question put by the jud^^f. 
'When therefore Mr. Basset wna called 
to be sworn, he stated t}>at he had doubts 
as to the propnety of his servin:;, for he 
had seen certain extracts which v. ere srdd 
to be taken from the " Prospeet," and that 
he had f^r;Tied an unequivocal o])inion, 
that it wa^s a libellous publication. A niee 
distinction has been taken on this part of 
the case. It has been stated that Mr. 
Basket did not object to serving on the 
jury, but merely sui^gested the impres- 
lions on his mind. It is sufficient for my 
pui'pose that the court became acquainted 
with the facts, and I ask whether Basset 
Was an impartial juror ? I do not wish to 
resort to the BrJtisIi decisions. The con- 
cfkuiion of the U. States is my text, it de- 
clat^es '* that in ail criminal prosecutions, 
the accused shall enjoy the benefit of a trial 
by an iinpartialjury," and the decision of 
tie ci!ruif. court at the first trial of Fries, 
ifi a voiin!>e a'^ainst all the authorities ci- 
ted bv the learned counsel for the resnon- 
^tnt. What was that case ? Aft-T a ver- 
dict of guilty, a motion for a new trial 
v.ar> made, on the ojronnd that one of the 
j\irors, after haviniil^ecn s-mimoned, had 
expressed an opinion ihvX Frit's ought to 
be hant^cd. But wl.at did the juror say 
when called upon ? He declared that he 
had only said, that bein^.^ an inh^ibitant of 
that pctrt of Pcnnsylvj.nia where the in- 
sun'ection took place, he sliould not ci^-n- 
sider himself safe if Fries was nf>t pun- 
ished. In ihat rase, Viuv^r, Ro-l, Tiitils 
}'er Pais and Brooke, w^^re cited and 
TT^uch relied on, to prcvcr.t a new tiiul, 
knd yet the couit overruled thcje a«- 
thontier* and grALleda riew tiiai. Is there 
.a member of this court who can for a 
moraeni believe that Basset was an im- 



partial juror ? IIW opinion v/ir, not onU 
iVrnied b»ii <lv livcrcd^ ann thut'too ia the 
pres'-nce of the court, and agninst in^t 
opinion lie could not cive a veixlict. liis 
was a much strouifvir cobe than the o\\^ in 
the ca«ie of > »'icrj, for Mr. Bas-sa lud 
formed ai.d dciv^icd an opinion that i.\z 
pubuc^ti-^m was libellous. That cevti in- 
ly was giving an opiuion that CalleiuLr 
ourjlit to be pMuishcd. I'l: is not similar 
to : ivv that a man, guilty of a cenuL'i 
crime, oupfht to be punished, because Mr. 
Basset did in f^ct say, that-^Callenderhad 
been guilty of the crime. I do therefore 
believe, that judge Chase did dcciile a 
gainst tiie principles of law and tnc letter 
Cud spirit of the corstitution. After the 
coaiisel for the prosttuuon had gone 
tf.rourh his tef:ti:nonv, ll-c cr-iinsei for 
CaJkiide^", wished to examine colo- 
nel John Taylor, who was to prove 
the truth of a ]>articular ch^^^^. WIk^t 
Mr. Taylor was called, judjre Chafe ashed 
the counsel for Callendcr, wl^at tliev in- 
tended to prove by their witness. Tiiis 
is a singular circumstance to me. I have 
never heard of such a question being ; sk- 
ed bv the court, but it always came from 
the opposite counsel. Upon their an- 
swering, the judge demanded a sttJc- 
ment in writing, of tlie questions tlier 
intended to put. This is a novelty to 
ine. But it has been said that tl.c 
practice of this honorable court has 
been similar. There is an essential (dif- 
ference between the two cases. T'^c 
practice of causing questions to be re- 
duced to writing in so large a body a» 
this, is univci'sai and necessary. But none 
of the witnesses recollect a ca^e wl^e'C 
the court have demanded questions tc h? 
reduced to writing and submitted to tlieir 
inspection. After the quesnons were re- 
duced to writing and submitted to tlie in- 
spection of judge Chase, he declared that 
the^ndence of colonel Taylor was inad- 
missible* The judge .^^aid that no evi- 
dence could be received that did not piT>' c 
the truth of the whole charge. It v.iil 
be recollected that the twelfth charge 
contfdned tvro seperate and distinct sen- 
tences. The ground then was, that col. 
Tay -or nius?: piove both, or he proved 
not lun:^. We are ready to meet the jih';.^s 
on ti\is point. Let me state the case. The 
counr>el were endeavoring to prove the 
mnccence of the party accused. They 
expected to prove something by the wiisr 
ness, afMJ at the comniand of the jud^c 
reduced their questions to writing'. 



N 



^53 



Coionel Taylor was to prove a particu- 
lar fact, and because he was not acquaint- 
ed with all that related to the subject, his 
testimony was rejected. Upon what 
principle this decision was made, I am at 
a loss to conjecture. Yet this point was 
made that 4 raan*s testimony must prove 
the whole case or it is incompetent, be- 
cause it would render him no service. 
Would it not have been proper to let the 
testimony of Colonel Taylor go 'to the 
jury and see whether the counsel would 



tention to have Callender punished. If 
we pursue him in his way to Richmoml, 
we find him in the stage asking a stran- 
ger whether he had ever s^^eu' tli& 
*• Prospect Before Us," and express 
ing a wish t at Callender ha 1 been nang- 
ed. He proceeded to Richmond wilh 
the book, it was delivered to the juiy and 
Callendfcr ^as purdshed ; whatever'the 
judge and his counsel might have thought 
of tnose ciivumstances, I believe Callen- 
der did not consider them as jests. 1 will 



call another witneSs to prove thj truth of not dwell longer on tliese circumstances, 



the other part of the charge ? The 
judge was not to determine whether the 
counsel had other proof in reserve or not. 
The respondent must in this case have 
acted from improper motives. He can- 
not say that it was a mere error in judg- 
ment, for the law is too plain. W-.ere 
would have been the difterence, if Cal- 
lender was able to prove the truth of all 
the charges by many or by one witness ? 
If any exists it is in favor of many wit- 
n:;sses, for tltey would have foitified his 
defence much better than if proved by 
one -^vitness. The chief justice stated 
that he never knew an instance similar to 
the rejection of Colonel Taylor's evidence, 
and in the volume of authorities cited by 
the learned attorney-general of Mary- 
latid, not a single case has been found 
bearing any resemblance to it. Upon 
tliis point therefore, judge Chas6 had no 
f^uide to lead him astray, and therefore 
must have been governed by improper 



but will leave them to the court. It is m 
evidence that when judge Chase went to 
Delaware to hold the court, tliat he tra- 
velled from Wilmington to l^Iew Castle 
in company with Doctor M^Mahon who 
was a grand juror, and the man who gave 
him the information relative to the sedi- 
tious Printer, and yet notw Ristanding he 
was in possession of all the facts relative 
to the seditious temper of the Printer, 
the grand jury returned without any 
presentments or bills of indictment. It 
was the duty of that body to present all 
acts of criminality, and when they decla- 
red that none had been committed, thjy 
ought to have been discharged. When, 
however, they returned into court, and 
declared that they had found no present- 
ments or bills of uidictment, the passion 
of judge Chase burnt into a liame. When 
he foimd that the grand juror, who had 
given liim information respecting a sedi* 
tious Printer, had returned without hav- 



motives. I shall leave the remainder of iug that Printer presented, he could no 



CtJlender'B case to my friend from Vir- 
f^inia (Mr. Randolph) and shall p<*oceed 
to consider the seventh article. Previous, 
however, to my entering upon the inves- 
tigation of that article, permit me to 
remark on the g^^ animoy which govern- 



longer hold his tongue. Notwithstand- 
ing that the grand jury were in pos*%es- 
sion of all the information which he hnd, 
yet he coul<i not forbear remindmg them 
of their duty. I know of no control 
which the court have over the grand ju- 



ed the jtidge throughout the whole of ry, to oblige them to hunt for criminali- 

a . .. IT. . • 1 , T' ! 1 * _iV— ._ ..— I • ^ il 



these. trajisactions. It is true, we have 
been charged with destroying the confi- 
dence oV society. It has been siid that 
llie' conversation which the judge had 
with Mr.^ Mason relative to Callender, 
ought not to have been given in evidence, 
because it was jocular. The respondent 
at that time was a judge of the land and 
ivas about to go to the state of Virginia, 
to hold a court where Callender resided. 
He had then a copy of the work which 
Callender had published, at that time he 
\ittered the expressions mentioned by Mr. 
Musoai) which were indicative of an m- 

M 



ty. The grand jury after replying to the 
answer put to tliem by the clerk of the 
court, applied to be discharged. What 
was the reply of judge Chase, as proved 
by the testimony of Mr. Read and Mr. 
Lee. That he had been informed that a 
highly seditious temper had manifested 
itself in the county of New Castle, an.d 
more especially in the town of Wilming- 
ton, where lived a most seditious Printer, 
unrestrained by every principle of vinne, 
and regaixlless of social order." The 
former of these words are denied by the 
judge. Why did not the judge bring ' 
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Ibrward some of the grand jury aa witness- 
es. Nay> why was not Mr. M^Mahon sum* 
mone^. I do suppose tiiat some of them 
would be more likely to recollect the 
expressions used by the judge, than those 
witnesses who have been summoned in 
hisbeha(f. We have the positive testi- 
mony of Mr. Read and Mr. Lee, the one 
the district attorney and the other a mem- 
ber of the gnoid jury^ and both men of 
fair character. Their official stations, 
bound tliem to recollect the expressions 
" of the judge, because they were aiddressed 
to them. Against their positive testimo- 
ny we have the negative testimony of- 
Judge Bedford and several others who 
were in court and do not recollect to have 
heard those expressions. Judge Bedford 
was the only person in a situation to re- 
member v'^t took place. Mr. Vandyke 
was the attoi'ney general of tlie state and 
no doubt was busily engaged. Mr. Ham- 
ilton was the son of the other marshal of 
the district and probalJly was assisting him 
and the other two witne^es were not in a 
situation to hear all that passed. Here 
then we have the positive testimony of two 
witnesses aj^ainst tlie negative testimony 
of one. In the scale of character they 
stand equal and I believe the latter part 
of the conversation which is admitted to 
have taken place, justifies a belief that the 
former part took place also. Let us 
then take the expressions used by the 
judge as stated by Mr. Read, and which 
I have already stated, and I ask whether 
it was not language unworthy of a man 
who came to the state to hold the digni- 
fied station of the presiding judge of a 
court ? He ought to have submitted to 
the grand JU17 and the district attorney 
whose business it was to present crimi- 
nal OiTences, & not to stoop from the bench 
to persuade the grand jury to hunt up a 
criminal. The expressions concerning 
. << a highly seditious temper manifesting 
itself in the state of Delaware" was highly 
unbecoming the character of a judge. 
What sir, was it proper in a judge who 
ought to be the counsel for the accused, to 
denounce adistiict of coxmtry as seditious 
and to name a particular person who was 
in his opinion (Jeserving of prosecution ? 
If this was not a gross misbehavior in 
office I am much mistaken as to what will 
constitute it. In the answer of the re- 
spondent, he admits what is proved by 
Mr. Lec; taat he did mention the tide of 



the paper which he had been infernctf 
was seditious. And held up as a crimi* 
nal a person who had never been charged 
as such before; whom no magistrate 
had bound over, and a grand jury had re- 
fused to present. Judg^ Chase undertook 
to charge him as a libeller and a man de- 
serving of punishment. This was cer- 
tainly gro^ misbehavior in the Judge, 
and he ought to be punished. But we 
have been refered to a precedent from 
Pennsylvania, which todc place under 
an able and upiight Judge. It is the 
case where Judge M^Kean diverted the 
attention of the Grand Jury to a particu- 
lar person who he considered had violated 
the laws. But in that case the indlTidu* 
al had been bound over to his good beha- 
vior, which is never done without strong 
grounds of suspicion. It is true that 

Judge M*Kean went fiirther than any 
^udge I ever heard of except judge Chase, 
and I think that on the occasion mention- 
ed he travelled out of the line of hisdutr. 
But it was the impulse of the moment, and 
is not to be compared with the conduct of 
judge Chase. The grand Jury were fur- 
nished with a file of the prmters papers, 
and the informer of judge Chase wasa- 
mong them, yet after a deliberate search 
there was nothing criminal found. Not- 
withstanding the printer had been up and 
censured by the judge as a violater of the 
laws, he was acquitted by the grand ju- 
ry, and it therefore appears that thcaccH- 
sation was without foundation. I feci 
now very much fatigued from standing 
so long, and hope the cburt will adjoam- 
Adjourned. 

Wednesday, February .27th 1805. 

Mr. Rodney in continuation, 
Mr. President. 

After returrang my thanks to the conr. 
for their indulgence shewn to me yester- 
day, I will resume the consideration nf 
the Delaware article. It is a principle in 
every case, that a man is presumed inno- 
cent until proved guilty. The counsel 
for the respondent have admitted thi 
correctness of principle, and wish it to 
govern in the case now before the court. 
But; did the judge act in conformity to it 
in Delaware ! He did undertake to de- 
nounce a person as guilty of a crime, be- 
fore he was charged with the commissioi 
of an)r ofienee; This is proved by ^ 
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testhnonfof Mr. Read who stated that 
judge Chase observed that he had under- 
stood that a 'most seditious printer lived 
in Wilmington, unrestrained by any 
principle of virtue and regjardless of soci- 
al order. This part of his testimoney 
is corroborated by the testimony of judge 
Bedford, and the respondent himself ad- 
mits that he mentioned the title of the 
paper. Did the judge allow the printer 
the benefit of those principles which his 
counsel now claim for him ? No sir, he 
undertook to pronounce the man guilty 
without a hearing, and he surely travelled 
beyond the line of his duty. The judge 
obsei-vesin his answer that Callender tJe- 
fore he undertook to libel Mr. Adams 
ought to have had his proo^ and when 
he undertook to denounce the printer in 
Delaware; he ought to have been in pos- 
session of such information as would jus* 
tify him in what he did How did the 
.event justify him ? After rearing to 
their room and searching the file of pa- 
pers which the judge had caused to be 
procured, the grand jury could find 
nothing but a piece about judge Chafe 
himfelfy and which the judge declared 
eorre£tly» was not indictable in that 
court. I will proceed to make a few 
remarks on tht laft article. The im- 
propriety of the cbnduA of the judge 
in this cafe> muft have firuck the mind 
of every mem^ber of the court. I be- 
lieve all of them difapprove of political 
charges. It certainly has been the 
pra£lice of the judges in the United 
States, to deliver political, charges to 
grand juries, and to level their artille- 
ry upon' the meafures of the govern- 
ment. But is that to juftify a judge 
in becoming a political preacher f It is 
indubitably of the utmoft importance 
that courts of juftice Aould be kept 
pure. Party fpirit (honld never be fuf- 
fered to enter their walls. Provided 
laws are adminiftered with juftice and 
impartiality to every perfon, we may 
always look up to courts of juftice for 
protection. So long as the courts and 
juries remain pure , and uncorrupted, 
we may be confident of fafety, if inno- 
cent; but when judges undertake to 
evert thofe facred places into political 
buftings, they nuft lofe their refpcCt 



in the eyes of the people^ and bufineft 
cannot be confided in them with confi- 
dence. Will not the juries adopt po- 
litical prejudices and carry them home 
with them, and decide more from po- 
litical parties than juftice. Juftice 
Ihottld be adminiftered between man 
and man without any diftin&ion, and 
this condud of the refpondenc gjoes to 
prevent it. Although books have been 
.produced, and a number of high au- 
thorities cited, to juftify the delivery of . 
politicsil charges, I muft be allowed to 
enter my proteft againft them ; but no 
inftance has been cited where a jddge 
has, like the' refpondent, exclaimed 
againft the a^s of the government. 
When we look at the cl^arge which has 
been offered in evidence by him, 
we find him cenfuring one of the 
moft important acls of the govern* 
ment. I allude to the repeal of the 
judiciary fyftem ; in this he cenfured 
every branch of the government. I 
am not about to difpute the right of 
judge Chafe in his individual capacity^ 
to exercife his talents to prevent any 
meafure from being adopted. But that 
right cannot apply to the cafe before 
the court. He cannot be juftified in 
delivering from the bench, denuncia-, 
tions againft both the meafures of the 
United States and the ftat^ in which 
he held the c6urt. Nor did he ftop 
there. He went on to declaim againit 
citizens of the ftate, for being in favor 
of meafures which he deemed impro- 
per. Every member of this court muft 
know that ftate jealoufies ftill exift,and 
it ought to be tne anxious care of eve- 
ry man, to fay or do nothing calculated 
to excite jealoufies between the United 
States ami any individual ftate. Was 
it a part of tne duty of the judge, to 
preach up againft the ads of the legif- 
lature of Maryland ? Afliiredly not* 
He had no right to thunder anathemas 
againft the meafures of any ftate. 

I have now gone through the articles 
of impeachment and will clofe my ob- 
fervations with one remark. From s 
view of the conftitution, it muft appear 
that this mode of profecutioa wag in- 
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ftUuted more to rcflorc the purity of 
the office than to punifh the officer. 
In this point of view I hope this court 
will confider it, and by their decifion 
will prevent the pure fountains of jaC' 
tice from being polluted by the hands 
of impure men. I truft that they will 
fay that the refpondent is guilty as 
charged. An acquital will be a jufli- 
fication of his condu£b, and will be a 
declaration that he afted with good be- 
haviour. With a fervent wi(h that the 
Supreme Ruler of 'all things, will fo 
govern the decifion of this cafe that if 
may punifh guilt and proteA inno- 
cence ; I cheerfully fubmit the cafe to 
the confideration of this honorable 
court. 

\^Wednefd'i^y February 27, 1805. 

Mr. Randolph, 
Mr, Prefulent^ 

AFTER a long and able, though I 
fear a tedious difcuilion of this fubjed'l, 
it again becomes my duty to addrefs 
T<u. I feel perfectly inadequate tp 
the taflc of clofing this important de- 
bate, on account of a fevere indifpofi- 
lion which I labor under, but I am aid- 
ed by the ftrong and deep intereft 
which I take in the decifion of this 
'cafe. It is an intereft which I am not 
sifliamed to avow, Strange wotild. be 
my compofition, i f a profecution infti- 
tuted at my inftigatiout and conducted 
throughout by me, fliould be a fubjcft 
of difficulty or regret to me. While I 
fl.ould have been much rejoiced at the 
acquittal of the judge, provided he had 
hten found innocent, the next plcafure 
which I feel is to bring the culprit 
who has violated the laws of his coun- 
try, to fignal and condign punifhment. 
The able manner in which this piujfe-^ 
cution h is been fupported by my wor- 
thy colleagues and right excellent 
friends, leaves roe but a barren field to 
gie;in on. I will however attempt ro 
prefent to the court as cohdenfed a 
Tiew of the fubje£l as I am capable of, 
endeavoring as much as poffible to a- 
void ihc ground which my friends have 
irod- If guilrjr of a xcpctition of their 



arguments^ I truft I (hall be pardoned, 
id confequence of my being abfent dur- 
ing a part of the trial. Among the caufes 
o^ regret xrhich I experience from be- 
ing forced by indifpofition to be abfent, 
the not being prefent when the elo- 
quent gentleman who opened the de- 
fence (Mr. Hopkinfon) fpoke is not the 
leail. I truft in God, that tnerit will 
never be difregarded, no matter in 
whofc defence it is employed. Report 
fpeaks loudly in his praife, and* I am 
willing to credit report and to confirn 
it as far as lies in my power. In ths 
firft inftance I muft be permitted to 
fay a few words on the do£lrine of im- 
peachment. I have heard fome obfer- 
vations on that fubjetfi fo, inconfiilent 
with reafon, and fo much at war ^ith 
themfelves, that were I to pafs them 
over in filence, they would meet the 
fate which they merit. It' has been 
contended, that a civil officer is not 
impeachable unlefs the o(Fence be an 
indL^tabie one. If this be corxed, for 
what purpofc was the trial by impeach- 
ment inltituted ? — The Conftitution 
would have declared that all civil offi- 
cers might be re moved *from of&ce up- 
on indidment. This would have fav- 
ed us all the trouble, anxiety and ex- 
pence which is experienced in the trial 
of this cafe. In addition to the cafes 
cited by my worthy friend (Mr. Ni- 
cholfon) who fpoke yefterday, and 
whofe arguments on this fubjedt ^vcrc 
unanfwerable, permit me to adduce a 
few other illultrations. The Pretiient 
of the United States is vetted by the 
conJlitutlon with a qaaiiflcd negative 
on all laws. Suppofc he fhouid uftf 
this power in all qucltions, would it 
not be an abufe of the power entrult- 
cd to him } It would certainly be a 
grofs abufe of that power, which is 
entruftcd to him to be excrcifed only 
on extraordinary occafions, and under 
a high refponfibility, and would ren* 
der htm liable to impeachment. The 
prefidentHias the power of keeping in 
his pofleilion all laws which are pre- 
fented to him for his fignature, for ten 
Jays. Suppofe at a fciHoQ /imiiar to 
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the prefcnt wfiich muft expire on the office of the refpondent to execute hi* 
fourth of Mstrch, and at ^ich the high judicial fun£kion8 wich impartial- 
greater part of the laws are pafTed with-! lity and without refpe£l to perfooB, 
in the laft ten days of (he feffion^ he has been violated, and therefore he 
(hould return the laws to congrefs on lias violated the law which provides 
the third of March» within twenty for taking the oath. And this pofition 
minutes •f its diiTolution, witli his ob- I will not furrender to our adverfaries. 
je£lions in writing to each of them ? We charge the refpondent with having 
What would be the confequence I The been guilty of mifdemeanors in office ; 
yeas and nays fnuft be called on each that he has behaved improperly and 
queftton in order to aflertain, whether partially, and this the evidence proved 
there was a conftitutional majority, and beyond the poflibility of a doubt. I 
before they could be taken the houfe (hall now proceed to make a few re- 
ef reprefentatives muft be difiblved, marks on the firft artficle, and here I 
and the country left one year without muft reiterate my regret at not havinjf 
the neceflary laws. Is there a man in heard the gentleman vho opened the 
exiftence who would not declare, that defence, and who confined his obfer- 
this was one of the moft grofs abufes vations to this article, and whofe ar« 
of power an officer could be guilty of ? gument I wiihcd much xo have heard. I 
and yet according to the doArine of washowevercoiifoledby the cohcluiive 
the counfer for the refpondent, the ftatement of my friend who fpoke yef- 
prelfident would not be liable t» im^ terday on this article (Mr. Nicholfon.) 
peachment, and fo long therefore as The obfervations of the counfcl, which 
an officer keeps within the law, he may I have heard on this article, are at va-» 

?o to the tether of the conftitution. — riance with thtmfelves and with each 

I'ou, Mr. Prefident, in conjun£tion other. One, gentleman (Mr. Martin) 

with the chief juftice, the fecretaries ftated^ that no ofFenqe was committed 

of ftate and the treafury, and the at* by the refpondent, and referred to au« 

tcrney general of the United States, thorities in fupport of his pofition.— p 

as commiffioners of the finking fund> The gentleman from South Carolina^ 

have at your difpofal more than eight (Mr. Harper) admitted, that an of- 

millions of dollars of the United States fence was committed, but that the re- 

for the payment of their debt. Sup* fpondent had a contrite heart and re«' 

pofe you were to apply it to your own pented, and therefore this court ought^ 

ufe i This would not be an indidable in their mercy to forgive him. 
offience, and yet I truft it would be an Mr. Harper^ The gentleman has en«' 

impeachable one. But the learned tirely miftaken me, I faid no fuch thing, 

counfel who clofed the defence (Mr. I faid that even fuppofing an offence to 

Harper) knowing that ^is ground was have been committed, the jefpondent 

trembling under his feet, and that the made ample atonement for it, by his 

arguments of his colleagues could not condu^ on the fecond day of the trial 

be fupported, has abandoned it, but of Fries. 

has declared, that in order to fupport ThePrefident. You had better fuf« 

an impeachment it muft be an offence pend your explanations until the gexk- 

againft fome pofitive law. Here we tleman finifhes. 
agree. The cafes which I have put are Mr. Randolph. The worda which 

offences againft that law which orders I took down and which were ufed by 

j^'erfbns to exercife power with found the gentleman, were thefe, "thatthe 

difcretion. It is a miferable quib* erroi^ in reducing his opinion to writ- 

bie to contend that the reipondent ing, was correded, the paper wtth* 

is not impeachable beciufe there is no drawn, and the counfel entreated to 

known law prohibiting what he has go on in their own way until the cup 

Mone* We contend that the oath of of humiliatioa was exhaufted to the 
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irerjr dregs.** This pWnljr evinces, thit demned to death without a trial. If 
the court conceived (as welLas the guiltjrt hdT was tried without even the 



counfel) that thejr had a£ked improper- 
ly. It is not mercy which the refpon- 
dent has demandedi nor is he entitled 
to it : he mail have jiiilice, and to iife 



forms of laW| and the prefident was 
obliged to (ign his pardon. I hops 
this court will not fanAion fvch con* 
du£l. The condu£l of the connfel for 



the expref&on of the gentleman not Fries^ merits an abler eulogium than 

now in his feat, (Mr. Key) (heer juf* is in my power to make. My gratitude 

tice. I will afk if the conduft of the as an American citizen and a friend 

refpondent was corre£t on the firftday» of Kbertyi will never ceafe Co flow to 

whence this recantation on the fecond them, for they ftood up againil arbi- 

day i Is any man fit to prefide in a trary condu£b and opprefiion. 
court of juftice who by his condu£k The learned attorney general of Ma- 

faad been obliged to make atonement by ryland obferved, that he trailed that 

proftrating and degrading his office at the hand of a lawyer might never be 

the feet of art advocate ? Was that the polluted by any thing worfe than the 

ehara£ler proper to difpenfe juftice ? I opinion which Mr. Lewis refufed to 

apprehend not. The m^n who is o- read. I hope that the hand of an ad- 

bliged to make atonement for his con-* vocate will always (brink from the 

du&f is not the man who is fit to pre- touch of judicial influence and corrup- 

fide in the tribunals of juftice. I go tion. Let us now go to the cafe of 

farther. John Fries was either an in* CaHender; and firft with refped to the 

nocent man and ought to have been ac- overruling the obje£lions of Baflet the 

quitted, or he was a traitor to his coun- juror. Here J mult be permitted 

try, and ought to have expiated on the to obferve that the law which has 

gibbet the crime which he had com- been adduced refpe£ling jurors, has 

mittcd. Whac then muft have been been drawn either from decifioai 

the condufl of the refpondcnt> which in civil cafes, or decifions in England 

induced the executive to pardon a moft before the revolution. FromStarCham« 

notorious ofiender, and one to whom ber decifions, paflfed in hard and uncon- 

mercy ought not to have been beftow- ftitutional times. Thefe cafes are now 

ed, or to reduce an innocent man to cited in fupport of the condu£k of the 

the rifle of death without a trial i I refpondent, although he would not 

have underftood that Fries has been re- fufier cafes decided in England previ- 

jSrefented by the gentleman who open- ous to the revol^tion, to be cited in fa- 

ed the defence, as not ignorant, friend- vor of the innocent Fries. Were thefe 

lefs or innocent. Not ignorant or decifions to have any influence in the 

friendlefs faid the gentleman, becaufe decifion of this cafe i I truft not fir. 

he undertook to fet up his opinion in Not oiily Star Chamber decifions have 

oppofition to that of congrefs, and was been cited, biit the authority of chief 

.able to raife fo many friends as to pre- juftice Keelynge. Who this Sir John 

vent the execution of a law. I am a- Keelynge was, will appear from a re* 

fraid that if this mode of reafoning feren6e to the 4th volume of Hatfel'i 

^ere adopted^ that the riotous mob precedents. We find in ths^t book, 

under lord George Gordon, in 1780, that upon complaint being made of in- 

would be confidered as the moft learn- novations in the right of trial by jurf, 

f d and enlightened men of ihe eigh- that a committee was appointed to in- 

teenth century, for they even under- veftigate the condu£l of chief juftice 

«>ok to expound a doflrine which a- Keelynge. This then is the audioritf 

rofe in the church, and which it was on which the counfel for the refpond- 

die peculiar province of the clergy to cnt rely for the vindication of their 

explain. If John Fries was innocent, client. I do believe' that the refpond- 

liuH an innocent man has been con* eat (who has been declared to be a 
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patriot of fevcnty-fiz) will conOenc to That authority declares that althou^ 

be juftified by fuch an example. I mud the court pofTefled the right to oblige 

believe fir, that the counfel for the re- counfel to declare what they intcn4pd 

fpondent in their Eca^ to acquit him, to prove by their witnefles, yet it w<i0 

have cited as law, what they knew not not the practice to do it. What; wa» 

to be law. When I fee gentlemen of faid by the chief juftice of the United 

their talents and legal knowledge, re- States, on whofe tefttmony and that of 

forting to the authority of Keelynge, Robertfonf's I rely ' He faid that he ne* 

I think it a conclufive argument agatnft ver knew a fimilir cafe to occur as the 

their client, and a full refutation of one in which the teftimony of coL 

the cafes cited by the attorney general Taylor was rejeded. He felt extreme 

of Maryland. I rouR be obliged to pain in being obliged to fpeak of the 

foliclt the indulgence of the eourt, fpr condu£l of a brother judge. The re- 

the imperfe£l view of the fubjed fpondent was then the perfon wh# 

which I (hail be compelled to take, as raifed the queftion in the cafe of coK 

I have been fo unfortunate as to mif-* Taylor's teftimony, which was novel in 

lay my notes, and (hall I fear be un- Virginia^ and had never been witnefled 

able to lay a corred ftatement of the by the chief juftice, who is a man in^ 

voluminous body of report before this finitely fupert^r to the refpondent in 

court. I ihail now proceed to the cafe every point of view. Upon the fub- 

of Baflet. The counfel have told us jtH of the firft fpecification in the 

that Joh^jt Bafiet, did not obje^A to fer- fourth article^ the learned attorney ge- 

ving on dbe jury, but only fuggefted a> neral of Maryland, has cited M^Nally 

fcruple of delicacy which it was the to (hew that the court have, a right to 

duty of the judge to overrule. What- compel counfel to reduce their quef- 

cver might have been the opinion of tions to writing $ but in reply to this, 

the judge, Mr. Baflet with all the I bottot^ myfelf upon tl^ teftimony 

ftrcngth of political prejudice which ef judge Marlhall, who ftated that 

he fo evidently mairifefted at tbia bar, .where a queftion arofe on the queftioA 

did. not think it perfedly correal: and itfelf, it was cuftomary for the court 

proper that he (hould ferve on the ju- to have It reduced to writing in order 

ry. The refpondent is charged with to decide with more accuratenefs, but 

cyverrulihg the objeftion of Bafiet to that he had never known it done on 

ienreon the jury. What is an objec- any other oecaQon. This teftimony 

tton ? A man comes forward and de- eftabii(he9 beyond a doubt, that judge 

elares that he did not wi(h to ferve on Chafe a£i;ed in a manner totally novel 

the jury, for certain reafons. This is to the judges of the United States. Oa 

not a pofitive denial to ferve, but it the fubjeS of the manner which the 

certainly was an objeAion, and fuch judge conduced himfelf towards the 

an objection was overruled in the cafe counfel, I only wi(h to rely on the tef- 

of Callender ; and to fupport this de- ttmony of his own witneflTcs. While 

•ifion, we are refered to the authority I do not with to rely on the teftimony 

of chief )|iftice Keelynge, and Star of the counfel for Callander, 1 hope -it 

Chamber ai]ithorities. Thisjs the ftron- will not be conGdered as meaning the 

geft argument againft the condu£l of fmalleft flight to them, Qod forbid, 

the refpond^ntV With refpeA to the that I (hould fay any thing which 

reje£lion of ^col. Taylor's teftimony, I would ia the fmalleft degree tend to ia^ 

(haU bottom myfelf upon the admifli- validate their teftimony, but they may 

ons of the attorney general of Mary- be confidered as parties concerned, and 

land, and his inability to find in all his it may be faid they were influenced by 



legal refearchet^ but one folitary cafe, 
which was deemed juftificatory of the 
refpondent, and that alate cafe inM<Nai- 
ly, vvbich ia not the baft authority. 



perfonal feelings $ on this ground therci 
for6, I do not mean to rely on their 
teftimony. What did the chief juftice 
fay i He faid but little^ but what did 
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he look ? He appeared to be confcious htnit 'and fupprcff infurrefbion. Whf 
that the refp6ndcnt had adted inapro* thofe troops were brought to^ Rich- 
perlf, but he felt the delicatcnefs of mond a«d kept there during the trial 
his fituation in deciding on the con- of Callender, is not for me to deter^ 
dviCt of a brother judge. What did mine.. But we have been told that the 
Robcrtfon fay ? That the judge al- refpondent is juftifi*:d by the practice 
ways fpoke in the firft; perfon. Col. of his own ftate, that he conformed 
Taylor declared that the condudl of the to the praftice of the (late of Mary- 
judge appeared calculated to abafh the land. Surely the pradice of Mary- 
counfel and turn them into ridicule^ land was not law more than that of 
and that it had the deCred cffeStf and Virginia, and not more to be regarded, 
that every body laughed at the obfer- The refpondent in one inftance reds 
vatipns of the court, but the counfel. his defence pn the ground that he was 
What did Gooch fay ? Why, (to ufe not bound by ftate laws» and at the 
his ownphrafe) that the judge appeared fame time takes (helter under the lavs 
much in ** yeame/f" and that his re- and pra£iice of the (late of Maryland. 
marks were very witty and abufhed the It has been a(kr:d why the refpondeat 
counfel. But the attorney general of did not conform to the character for 
Maryland, who is never at a lofs for an difcernment given him both by his 
argument, has obferved, that this con- friends and enemies. Why did be nat 
duel of the judge was calculated to if he wi(hed the convidiion pf Callen- 
keep the people in a good humor — der fecretly lie in wait and fpring up- 
That the counfel for Callender attempt- on his p^ey ? Simply far this reafon^ 
ed by their eondufl to excite infurrcc* that there is no principle or rule more 
tion, and it was proper in the judge true, than that whatever is the gene- 
to prevent their efie£ling their purpose, ral chara£ier of a4nan» he is unable 
This argument does great credit to the always to conform to it. We find the 
ingenuity of the gentlenian, but it refpondent in the cafe of Fries on the 
does not judify the refpondent.^— fjrfl day, highly imperious ;* but aftcr- 
Where'was the refpondent at that time ? wards, on the ftool of repentance.-r 
Was he at a di(lri£l remote from the At another tribunal this repentance 
feat of the government of a (late, and may have fome eflFe£l. But if this court 
where he could not be prote£led ? No, will bear in mind that it was. brought 
fir, he was in Richmond, thecapitol of a about by the manly condu£l of the gen- 
ftate which was never difgraced by an tlemen of the bar, he will be entitled 
infurre£lion, unlefs the glorious times to no mercy before this tribunal for it 
of 1776 may be fo termed. He was It has been faid that the dodlrine 
within a ftones throw of the rcfidencc contended for by the counfel for 
of the then governor of Virginia-^a Fries, and th^ counfel for Callender, 
man whom I will fay nothing about, would prodrate our rights at the feet 
let the high (lations which he has fill- of juries. There may they always lie, 
ed in the fervice of his country, fpcak in preference to the feet of judges.— 
for him * a man who "Was at that time The gentleman who clofed the defence 
more interefled in the fafety of the ref- (Mr. Harper,) obferved, that we ought 
pondcnt than he appeared to be him- not to place the criminal law at the 
felf : a man who trembled Itfl the con- feet of the juries. Sir, it-^s the moft 
du£l of the Vefpondent fhould drive glorious attribute of juries to declare, 
the people to madnefs, and caufe them that they have the right to decide the 
to violate the laws. The refpondent law as well as the fa£l in criminal cafes, 
was not merely under the prote6lion of It is conceded they have the right to 
the laws of the United States, but he find a general verdict which canndt be 
was ill the neighborhood of a canton- fet afide, if in favor of the accufed. Of 
ment of the troops of the United States, what confequence then is it, whether 
who would have been ready to protect this power is an incideaul or dircA 



2(Jl 



#nc, fo that they enjoy it ? We have him guilty of murder, though direScrf 

no power civcn by the conlVitution to by all the courts in the nation. Ac- 

punifh a man for robbing the mail, but cording to fome of the facrccl maxima 

ve have the power to eftablilh pofl- recorded in that book which has been 

offices, and carries with it the power fo frequently cited, I would fay, " I 

^f puni(hing robberies of the mail, would have done fo too, and I cannot 



Gentlemen have admitted that the ju- 
ry pofTefs the power of deciding the 
law, yet they fay thty have not the 
right. In this tiffue of fclf coturadic- 
tions the gentlemen tcU us, that the ju- 



believe that to be a crime in another 
which would be jullifi i'>lc in myfelf." 
I have been a juror, an.i always thought 
rftyfelf authorif*:d to decide on the law 
in criminal cafes, and ihould think I 



ry ought to be bound by th^ opinion of *had as much right to didate to the 



the court as to the law, bur they have 
a right to decide whtthcr the facts 
proved, brought the cafe within the 
law. Is there a gre^iter contradidlion 
than this i Are gentlemen contending 
for a do£(rine jn a capital cafe, which 
in England has been fcouted in the cafe 
of a libel, that the jury are only to 
finl the tao^s and the court to dctcr- 
mine the law ? 

In the cafe- of Fries, it was perfcftly 
ufelefs to have a jury trial. The 
fa^ts, which it is contended were the 
only thing on which the jury had a right 
to decide, were agreed on by all»and the 
court had dccid.^d the law of treafon. I 
d^ny the gentlemen's law, «s well vcrf- 
cd as they are in th:tt fcience; and 1 do 
affert, that if ever I am called upon to 
a£i in the capacity of a juror, I (hall re- 
fufe to be- bound by it. Suppofe a man 
wccc indicted for *rcafon, the conHitu- 
tion has defined it, and the court afium- 
ing to themfclves the infallibility of the 
court of Rome, were to declare that a 
mere riot was ** a levying of war ;*' 
(hall I fir, fufrender my confcicncc to 
the court ? No, I (hould be bound by 
*iny own belief, and (hould difregard 
the opinion of the court. Suppofe a 
m=n (hould be indidted for killing 
another. Some circumllances will 
amount to a j unification, fuch as it be- 
ing do'tc in defence of his pcrfon, and 
which I confider equally as facred, in 
defence of his charader and reputa- 
tio 1. If I were on the jury, and it ap- 
peared that the perfon indict d had 
killed the other in defefnx of his cha- 
racter and reputationj I will not find 
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court what was the law in civil cafes, 
as they had to me in criminal cafes. I 
hope ' that before gentlemen will un- 
dertake to eftablifh the law as they 
have contended, they will introduce a 
bill to make juries more fubmiifive to 
the mandates of the courts. 

There is an exprefCon in one of the 
articles of impeachment, which has 
been commented on by one of the 
counfel for the refpondent, (Mr. Key :) 
It is the word •* intemp. -ranee." As 
thefc articles came folely from my pen, 
I feel bound to explain the meaning o/ 
every word contained therein. The 
word intemperance, has various figni- 
ficatiotis and may proceed from vari- 
ous cauf^fs. It may proceed from glut- 
tony. It may condit in drunkenefs or 
another cxcefs which I am aihamed to 
mention to this honorable court : or 
it may coiifiii in a w^nt of temper. 
This Lift the article of impeachment 
has reference to, when it charges lh« 
rt'fpondent with being guilty of intem- 
perance on the trial of Cailender. This 
is a charge which the friends of the 
refpondent are obliged to acknowledge 
to bv* corre<St. It is admitted that he 
wants temper. 

Upon the fubjefl: of the eighth ar- 
ticle I will take leave to fay a few 
words. What was the charge given 
by the refpondent to the grand jury at 
Baltimore ? The eloquent gentleman 
who clofed the defcrnce, has compared 
the fccne produced by it, to a brawl or 
a riot. He told us that there was no 
law to prohibit it, anil the refpondt^nc 
was juftiaable In delivcri*ig the charge: 
n 
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and jet the gentlemiin with fa fertiU he dec^rcd the law with refpeA to tret-, 
an imagination as he poflefTes, coula fon : Such treafon as a man of plain 
liken it to nothing but a brawl orarioti fenfe will not find, by adverting to the 
And is this a proper charadler to pret conftitution. We next find him in 
fide in a court of jufticc ? Is a matij the cafe of Cailender, fixing the doc- 
who conduds himfelf in fuch a man^' trine of libels. We fee the fame fpi- 
ner as to excite in court, fenfation^ rit pervade the decifion of both thcfe 
fimilar to tbofe excited hj a brawl or s^ cafes, we fee a determination to con- 
riot, to be continued in the exalted fta-^ vi£l. Follow him to Annapolis, and 
tion of a judge of the fupreme court of we find the foul of Torick infufcd in 
the United States i I hope not, fir* the foul of the judge. We find him 
The time has been, when the fenti- not indeed the king's jeftcr, for luckily 
ments advanced by the judge in his we have no* king ; but we find him 
charge, would have been denounced as the jcfter of the natioti, of the law, 
Jacobinical, and would have come and of the judiciary. I beg leave here 
within the pale of the fedition law. to remark upot) the teftimony of Mr. 
Even-handed judice has come home to Mafon, with refpeft to the converfa- 
the refpondent, his own precedents fation which took place between him 
condemn him. The charge againft and the judge, at Annapolis. If this 
John Fries, (and which the refpondent were a jeft it was a bitter and biting 
pronounced to be treafon) was an at- one to Callender, and fo far was the 
tempt to prejudice the minda of the witnefs from conceiving it to be of 
people againft the government, and the that nati|re, that be never mentioned 
refpondent has been guilty of the fame it to any perfon until the day precced- 
offence. But this condufl hits been iog this trial. He did not conceire 
attempted to be juftified on the ground himfelf juftifiable to play with the cha- 
that it has been the practice for parfons ra£ler of the refpondent, however the 
to preach politics from the pulpit, and latter might he difpofed to fport with 
judges to pronounce judicial harangues that of others. But we were, told that 
from the bench. If we advert to Hat- this fort of evidence violated private 
sell's Precedents, wp (hall perceive fealings, and that one gentleman ought 
that doAor Manwaring was impeached not to be forced to give evidence of 
for preaching a political fermon. I the converfation of another. Thank 
truft that the judiciary will be confin- God, we live in a country in which no 
ed to their own province, that of giv- man is above the law, and where no 
ing correct expofitions of the law, and diftindion is made in courts of juftice 
that the quick hand of the government between gentlemen and fimpleroen. 
will punKh ail thofe who exceed their Francis the firft, did not carry his idea 
proper bounds. If I thought it worth of gentlemen, further than has been 
while, I would (hew the impropriety done in this cafe. I have under ftood 
of delivering political charges to grand previous declarations of a party, is legal 
juries, but chat point muft be evident, and proper evidence againft* him, efpe- 
and has been conceded on all fides, cially when hi^ declarations are carried 
All the witneffes produced by the ref- into efFc^. In this cafe the fafls fol- 
pondent, have declared that they con. low the declarations, God hath joined 
fidered the delivery of political charges them together and let no man put them 
ag improper. aflundcr. 
I I mult now be permitted to attempt Wc have been accufed of laying in 
I fomcthing like a review of the conduct wait for the refpondent, as he has done 
; of the judge. Begin with him in May, for his viQims, and we have been told, 
i8oo,.wben fitting on the trial of Frics» in order to accomplifli his convIAion 
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wr have violated iht fctlings of gentle- 
mihi ahd loofened the bonds of fociety. 
8if» in courts of juilice we hear noth- 
ing about gentlemen, and thofe re- 
maritis will not make us On ink from our 
duty. We will follow him ftcp by 
ftep unto the final confummation of 
hisobjcd. This cohdud was unknown 
Co the plain common fcnfe of our art- 
ceftors. Follow the accufed from the 
trial of Fries to the cafe jit New-Caftlc, 
and we fee one uniform rule of con- 
duct, a determination to bear dowh 
ail oppofitiod. We are not to take the 
articles as different, bu ^s one coniin* 
ual a £t of || iifpi^^^aif>- We find the 
charges fupporting each other from 
the cafe of Friies» in Philadelphia, to 
the charge delivered to the grand jury 
at Baltimore. We will then trace 
him from Annapolis as we would anoth- 
er felon, and fee if his after condu£k 
was not in conformity with his declara- 
tions there. Trace him in the ftage 
on his way tb Richmond, and we: find 
him engaged in a converfatton with 
Triplett, who was a (Iranger to him, 
and expreffing fentiments hoftile to 
Callender. We find him afterwards 
at Richmond, exprefling his regret and 
apprebenfions that Callender would not 
be taken tliac court. But the gentleman 
who fpoke laft (Mr. Harper) obferved, 
that no credit ought to be given to this, 
becaufe the marfhal did not return 
without Callender. Triplett did not 
fay that the marflial bad returned with- 
out him, but that the judge told him 
fo. Might not the judge, bearing or 
fearing that Callender could not be 
taken, declare that the marfiial had re- 
turned without him ? mod indubita- 
bly.. There is no inconfiftency in the 
teftimony of Triplett, and not being 
contradicted it muit be confidered as 
conclufive. From thence follow him 
into court during the trial of Callen- 
der, and then trace him to New-Cadle 
and Baltimore, and we (hall find a tif- 
Aie of fa£ts bearing up and fupporting 
each other, In Pennfylvania, we find 
condttdt as was not novel to Lewis and 



Dallas \ but Tilghman and even Rawte 
declared that they had never fcen fuch 
a procedure. When I fay «* even 
Rawie," I do not mean with difrefpe£k 
of that gentleman, but he did not hear 
what the others did. So little atten- 
tion did he pav to the proceedings on 
the firft day, that he did nor hear the 
cxpreffions of Mr. Lewis, which ought 
to imrtiortalizc him, << That his hand 
Qiould never be polluted with a preju- 
dicated opinion, efpecially in a capital 
cafe.'' He did not hear much elfe that 
was heard by others ; the reafon was, 
that he was employed about his official 
duties. We fee the fame fpirit pervade 
the conduiSt of the refpoiident. We 
have been told that our fympathy 
ought to be enlilled not on the fide of 
Fries, but on the fide of the judge. 
He has been reprefcnted as an aged 
patriot of fevenry years, as a man who 
is obliged to employ the few moments 
in which he is not engaged in p rform- 
ing his judicial duties, in defending 
himfelf againft a criminal profecution, 
and it has been faii that we have 
thirfted for his blood. What, fir, are 
we about to take away his life i No, 
Mr. Prefident, we only aik that he 
fhould be removed from office, on ac- 
count of the outrages which he has 
committed againft his country. But 
he is faid to be a man ftruggling with 
age and difeafe, a man worthy of fym- 
pathy. Sir, I muft be allowed to feel 
fympathy for others as well as the 
judge, and cannot refufe it to his vic- 
tims. A hearty yeoman (as Fries was) 
ftruggling with injuftice and oppref- 
fion, difpofing of his liitle property to 
meet the charges of the prof;:cution. 
A yeoman, who, having heard of the 
ftamp ad, in a moment of apprehen- 
fion and violence of temper had refift- 
cd what he deemed an oppreffive law. 
This, man we behold in a dungeon, 
liftening to the clanking of his own fet«> 
ters, and without one folicary friend to 
comfort and cheer his drooping fpirits. 
He muft have been beloved and eiteem- 
ed among his neighbors ) for the gen* 
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his ccmdtiA voald recommend him to 
the raling party, and procure him pro- 
iinotion. Nay toofe, he is an ambitious 
and afpiring man, and probably bad 
hit eye fixed on the prefidency of the 
United States, to urhich his talenci 
Would hairo tecommended him. Can 
it be doubted but that if he had been 
brought forward, he would have ob- 
tained as many votes as arty other man 
of the parly ? The tran factions of this 
day was among the lead of aU poflibie 
events which he fuppofed could have 
taken place, and he fuppofed that the 
rigor he fliowed, , would recommend 
him to the majority of the nation. I 
have too much refpe£t for the gentle- 
man who then held the executive pow- 
er to believe, that (notwichdanding all 
his errors) fuch condudk would have 
been a recommendation t6 him. 

Mr. Prefident, I have been very de- 
fuitory in the remarks which I have 
made, I am convinced that if time had 
permitted me to have reduced my argu- 
ments into fome fort of order, Chape, 
and form, that I fliould have been un- 
able to have detained the court fo long. 
In a little time, I will difmifs them to 
their confciences and their God. We 
demand not that an independent judge 
Ihall be removed from office. There 
are independent judges on the bench, 
whofe difmiffal we do not feek. We 
only aflt that a man, who is unworthy 
of the high judicial ftation which he 
fills, (houid be difmiiTed from the fer- 
vice of his country at the age of feven- 
ly years. A man who has marked his 
whole charader with opprefllon, and 
been condantly employed in preaching 
politics and conftruing tteafon. The 
fufpicion excited againft the judge, is 
enough to render him unfit for office. 
We have been told, that the judge pof- 
fefTes an irritable temper, and that 
sliowances ought to be made for the 
imperfcAions of human nature. _Xam 
tl^e lad man ifi the world, who would 
condemn the judge on the fcore of ir- 
ritability of temper ; but if ever I 
&oaId be exalted to an official ftatbn^ 



and fuffer the infirmities of my na- 
ture to carry me beyond the bounds of 
my duty, let me be ftoned to death. 
Ft is not for having an irritable temper 
that we complain of the judg:, but for 
not governing it in a high judicial fta- 
tion ; his age ought to have taught him 
this, or he ought to have rtfignfd. 
Why docs he not follow the example 
of the chief judice, a man as much fii- 
perior to him in point of talents, as he 
is in uprightncfs of conduct ? It be- 
comes the court to fay, whether a man 
who has aAed in the manner the rcf> 
pondent has done, and pofleffes the im- 
perfedlioris which ft is admitted he 
poffcflcs, fliall be turned ioofe to re- 
peat his outrages upon the nation, or 
to dand as a lahd mark and a warning, 
that hereafter no talents, no age, no 
conne£liond, fhall proteiQ: a man from 
the judice of this nation. The atten- 
tion of the nation is drawn to this trial, 
and they are waiting in anxious expec- 
tation for the event. If judge Chafe is 
innocent, let him not be merely acquit- 
ted. Let it be an unanimous vote« 
Let hofannas be fung to his name, and 
let it be faid, " thus (hall it b6 done t» 
the man, whom the highed judicial tri- 
bunal in the nation dclightcth to ho- 
nor. On the other hand, if he be guil- 
ty, which we contend he is, let a unan- 
imous vote of condemnation, be pro- 
nounced againd him. You arc called 
upon to punifli him, that henceforward 
judges may be dctered from bringing 
politics into court. I beg the court to 
paufe, and conCder the confcquenccs 
that will refult from an acquital. We 
do noc alk that the judge (hall be be- 
headed. Nay, we do not afc that he 
(hould be difqualified from holding an 
office hereafter. The condiiution docs 
not require it. We demand^ in the 
name of the people of the United 
States, that a judge unworthy of officCj 
be removed. If he is worthy, his coun- 
fel ought to be impeached for the de- 
fence which they have made* They 
have not attempted to judify his con- 
dua, and that is fuEcient evidence of 
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his uaworthincfs. . In the name of the the houfc of commons, upon charges 

houfc of rcprcfcntativcs, therefore, I exhibited againft him. But what was 

demand juftice at the hands' of tjiis the rcfult ? The honorable gentleman 

court, and that the refpondent be re- has omitted to inform us. But had he 

moved from oflSce. proceeded to read the next fcntence in 

the book) he would have found that fir 

Mr. Harper, j^j^^ Keelyngc appeared to the fum- 

I beg leave, Mr. Prefident, to cor- mons, made his defence, and was moft 

red the honorable gentleman who has honorably acquitted. It was a light 

juft concluded, (Mr. Randolph) with yague and groundlefsaccufatton, which 

rcfpcft to what he has called admiffi- ^ict with the fate that ought ever to 

ons on our part; and to notice a little the attend fuch- accufations, and that I 

authority which he has read rcfpefting hope will attend the prefent. 
chief juilice Kcelynge. Tl)c honora- fhe honorable gentleman has alfo 

blc gentleman, has dated that we ad- difcovered, that the decifions reported 

mitted our client to be guilty. I dif- by fir John Keelynge, which were cited 

claim and deny any fuch admiflion. by my learned colleague, were Star 

Had we made it, we fliould have ad- Chamber decifions ; and he has indulge 

mitted what is not true. We did in- cd himfolf in repeating many of the 

deed admit, that our client has been ufua) invedives againft the Star Cham- 

guilty of fome cafual indifcretions, bcr proceedings, and Star Chamber 

fuch as are common co every man ; but decifions. But where did he find that 

we neither did or could admit more. thefe decifions were made in the Star 

The honorable gentleman is alfo in- Chamber ? If he had taken die tron- 

corred, in his manner of dating John ble to read the book, which, together 

Heath's tedimony. John Heath did ^ith it's author, he has fo much dig* 

poHtively fwear, that he told the cir- matized, he would have found that 

cumdances to Mr. Holmes, within an thefe decifions were made, not in the 

hour after the converfation in his pre- Star Chamber, but in the court of 

fence took place, between the refpond- King's Bench j which was at that tim« 

ent and the mardial. filled, by fome of the abled lawyers 

The honorable gentleman has alfo that England has ever produced. If 
faid, that I compared the conduQ; of he will take the trouble to open the 
my client to a brawl or a riot. This learned work of Hale on the criminal 
is an utter midake. I faid no fuch thing law of Hale, whom be and his col- 
— I made no fuch comparifon. I mere- leagues have fo much and fo juftly ex- 
ly adduced the cafe of a perfon, who tolled, and whofe eulogium is a pcrpe- 
had been engaged in a brawl or a riot, tual theme, in every court of criminal 
and afterwards came into court to jurifdi£^ion } if he will turn to Haw- 
give evidence concerning it, as an in- kins, the leading authority and con* 
(lance to fliew how inaccurate are the dant manual on criminal law ; he will 
accounts given by angry men of tranf- find that Keelynge's Reports are con- 
ations, by which their paflions have ftantly cited as authority by thofe learn- 
been drongly excited. cd writers ; and that the very decifi- 

As to the authority cited by the ho- ons cited by my learned colleaguCi^ 

norable gentleman from Hatfell, to which have fo drongly excited the in- 

fhew that Sir John Kcelynge was a dignation of the honorable gentleman 

man of worth iris character, whofe himfelf, are, at this moment, confider- 

writin);s are not entitled to credit } it ed as the edabliflied law of England ; 

does indeed appear from Hat fell, that and confequently of this country fofar 

£r John Keelynge, while chief judice as they apply, 
of England) was cited to appear b^for* The latitude allowed by this honor- 
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\iY the laws of Virginia, that> ^pon pre- 
fentment ly aqy grand jury of ap offence; 
not capital) the court (hall order the cleric 
to iffue a faoimons againft the peffon, or 
perfons offending, to appear and anfwer 
Aiqh pr^entQient at the nex( court-; yet 
(he fald Samuel Chafe did at the court a. 
forefaid, awafd a capias againft the b;ody 
of the faid James Thpmpfqn Callende^^ 
indided forao offence not capital, where, 
ijpon the faid Callfoder was arrefled and 
com mitred to clofe cuilody, contrary tq 
law in (bat ^afe made and provided. 

ARTICLE VI, 

And whereas it is provided by the 241!^ 
feif^ion of the aforefaid ad, inti^uledx 
*f An ad^ to eilabiifh the judicial courts of 
the United States" that the laws of the 
fcveral ffates, except where the conftitu. 
tioo. treaties, or ftatutes of the United 
States (hall otherwife require or provide; 
ihall be regarded as the roles of decifion' 
in trials at common law, in the courts of 
the United States, in cafes where they ap. 
ply ; and whereas by the laws of Vir. 
ginia it is provided, that in cafes not ca« 
pital, the offender (hall not be held to 
anfwer any prefentmen^ of a grand jury 
until the court next fucceeding that during 
which fach prefentment (hall be made^ 
yet the faid Samuel Chafe, with intent to 
opprefs and procure the convid^ion of the 
faid James Thompfon Callender, did, at 
|he court aforefaid, rule and adjudge the 
(aid Callender to trial during the term at 
which be, the faid Callender, was pre- 
fen ted and indifled, contrary to la^ \(\ 
|hat c^eniade and provided. 

ARTICLE Vir, 

That at the circuit court of the United 
States, for the diftridt of Delaware, held 
at New.Caftle, in the month of June, one 
thotifaod eight hundred]^ whereat the faid 
Samuel Chafe preiided, the faid Samuel 
Chafe, difregarding the duties of his of. 
£ce, did defcend from the dignity of a 
judge, and ffoop to the level of au inform- 
er, by refniing to difcharge the grand jury, 
ahhoogb entreated by feveral of the faid 
jury fq to dp ; and after the faid grand 



jury had regularly declared, through their 
foreman, that they had found no bills of 
indi^ment, npr had any prefentment s ta 
make, ty oVcrving to the faid grand jury, 
that he the fai^ Samuel Chafe, underllood,. 
that a highly fedippus temper had mani. 
fefted itfelf in the ffate of D^la^vare ampng' 
a certain clafs of people, pjpirticularly in 
New.caftle county, and mor^? efpecially io 
t|)e town of Wilmington, where lived a 
moff ffdjtious printer, un red rained by any 
prindiple of yiTfac, and regardlefs of focial 
order, — that t{)e name of this prinaer 
was"— bqt ^heckin^ himfelf, as if fenfible 
of the indecor^m whic() he was commit. 
ting, ?dced— " that it ^pight be affuming 
too much to mpntioq the pame of this per. 
fbn, but it becomes your duty, gentlemes, 
to epquire diligeptly into^hij matter," or 
words to that effe^ ; and that ¥fith inten. 
tion to procure the profecution of the prin. 
ter in queffion, the faid Samuel Chafe did, 
moreover, authoritatively enjoin on the 
di(lri6t attorney of the United States the 
necellity of procuring a filf of the papers 
to which he alluded, (and which were un. 
derffood to be thofe publifhed under the 
title of ^* Mirror of the Times and Gene, 
ral Advertifer,") and by a ftri£l examina^ 
tion of them to find fome paiTage which 
might furnifh the ground work of a pro. 
fecution againft the printer of the faid pa. 
per ; thereby degrading his high judicial 
fundions, and tending to impair the pub. 
lie confidence in, and refpeA for, the tri. 
bunals of juftice, fo effential to the general 
wel6»tc, 

ARTICLE YUL 

And whereas a mutual refped and con. 
fidence between the government of the U. 
nited Sutes and ihofe of the individual 
ftates, and between the people and thofc 

fovernments, refpeAively, ate highly con. 
ucive to that public harmouy, without 
which there cao be no public happinefsj^ 
yet the faid Samuel Chafe, difregHrding- 
the duties and dignity of his judicial cha. 
rader ; did at a circuit court, for the dif. 
tridl of Maryland, held at Baltimore in 
the month of May, one thoufand eight 
hundred and three, pervert his official 
right and d»\j (o addr^fs the grand juryj^ 
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%htn aad there «ileaiUed| oo the "mttteri 
foming within the piovlace of the faid 
jqryy for the parpofe of delirerii^ to the 
fiid grand jurf an intemperate ai^ inflim* 
atoi7 political harangue, with intent to 
^cite the feari and rctcntnient of the faid 
grand jqiy, and Ojf the gqod peq|de of Ma- 
tyland a^ainft their ftate^ gorernneot and 
fonftifation^ a condadl highly cenfqrable 
in any, hot pccqliarly indeceqt and qnb&r 
^ming in a judge qf the fapreme court e|f 
f he United States^ and moreoacr that the 
laid Sj^moel Chafci then and there, under 
pretence of exeicifing his judicial right tq 
addrda the faid grand jary, aa aforefaid, 
^id, in a manner higl^ly qnwarranuUe,' 
endeavor to excite the odium oi the faid 
ipra'nd jury, and of the good people of Ma. 
ryland againft the gove.rnment of the UnU 
ted Statesj^ by deliTcudng optnioot, whid^ 
f ren if the jndidii^l authojcity were com- 
petent to their expreffion, on a fiiitablc^ 
Qccafion in a proper manner, were at that 
<W? *«4 V 4^Uf e^d by hiii\, hi^hl^ ip^ 



daceat, extfa-jadidalandtcvdiMtopioC 
titate the high jfadictal character wid| 
which he waa inv^pfted to the low pqrpofo 
ef an cleftioneering partt^an^ 

^Iid the houft 0^ r^prefent^tires^ 1^ 
proteftatioB, faring to. themfelTea the li; 
berty of fri^hibiung at any tinie heieafter, 
any fqrther articlea or other i^cca(atioO|| 
or impeachment againft the (a^ Samuel 
Chafci^ and alfo of replying to his anfweri 
which he ball ouke unto the ffid articlcij^ 
or any of tliemt ^uul of oiibring proof to 
all aaid every of the aforefaid abides, and 
to all and every od^r articles, impeach, 
inent or accc;fation, which &all be exhi- 
bited by them, u the cafe (liall require, 
do demand that tl^e faid S^mqd Chafe 
aaay be pot to anfa^ the faid crimes ao4 
mtldemeanonji and that fnch proceedings^ 
examinations, trials and judgments niaj^ 
be thereupon had and given, as a^ ^ffl^ 
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filr itnpwer anJ pleas of SkuLVtL Chase^ 
iOHe •/ the ajfoetau jufticei of the sufrenti 
toUrt of the United States^ to the articles 
bf mpedchmiut extihlied againfi him its 
the said courti hj the hotfoird^le the House 
bf Representatives of the United Stdteii 
in support of their impedcBiuent dgalnjt 
him for high eriuies and misdet/iesmots, 
mp/ffedto have been fy hifk cdstmitud. 

[Qilrdi in the 4fh itAinu] 

^bis ttCpotidtnti in hit pfppef {Jenoiti 
comet into ihe faid todrt; arid p{x>t^(lxng 
tbat thete il no high cfiute of mifdemeaib 
dr particularly alledged in the faid atti. 
tlei of impeach rhenci to which h^ ii 6f 
can be booi^ by law to niake anfvirer ;^and 
iairing to hitnfdf oowj and at all timea 
hereafter^ all Httid&t of exception to the 
irifufficiency df the faid articleii and eich 
of theni and to the itf^At th^fneifl af^ 
pearing in point df lawj of otl^rwife } 
atid protefting alio that he ought not t6 b^ 
Injured in any manner^ by any wordai of 
by any want of form in thia his anfwer ; 
he fnbttitts the following fa^ and obfera 
nations by wAy df Anfwet to the faid ar- 
ticles. 

The firft article relates io his fappofed 
ttifcondoit in the trial of John Friesi for 



tteafobj before ihe cifeoit eoiift of iS6 
United States^ at ]Philadelphia» in April 
and Mlly, 1800; and alledges that he 
prefid^d at that triali and that ** dnteind^ 
fal of the folemh daties df his oAicei an<l 
contrary ip the fa^ed obligation by which 
he flood ()ooiid to dlfcha^ge themj faiths 
fntly and inipattialljr, and withoot reileft 
to perforis/' he did then; *« in his judix 
tiial cApatity, cdridna himfeif in a i&ad^ 
ner highly Arbitiaryj opptfeffive^ and liAft 

Tbiil geiitifai iccofatioi«| i&S tagtffe lii 
itfclf for reply^ is flippoft^ by thrtii 
fpecific cfulrges of of ifedbdu^i : 

ifti In delif eriH|( in opinion^ in wtttA 
ingt oD the qdeftioh of law, od thecofu 
ilni^liofl of which the defencli of the acx 
ci|fed materlAliy dejknded; which dpi' 
hionj ic il alledffed^ tended ^' to pfejudie^ 
the minds of the jury againft the cafe of 
the faid John Frieij the ptifoneri befoR( 
eooitftl had been heatd in hh favor." 

ad^ '< In r^ftriaing thti confffel for th4 
^faid John Fries, frotti recurring to fuo!| 
Eriglifli anthorities as they betieted apx 
pofite ; or froili citing certain ftatiitil of 
the United Statesi which they deemed U* 
liilratiTt of the pofittona opoo irbicll 
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i\vty intended to reft the defence of their 
tJient;'* » " 

3d« '^in deoarring the prlfoncT froip 
his coofticutional privilege of addrefling 
khe jury (through his coUnfe!) on the law^ 
lis well tt on the h&, which was. td de^ 
jterinine his guilt or ibnoochcey and at the 
fame time endeai^oring to wrcft from the 
jury their indifputable right to h«ar v- 
guiiient, and determine upon |iie qufftion 
bf lawy as well as the <}ueftion of h&f in. 
Volvcd intfie verdi^ which they were re. 
Quired to give." - ^ 

This firft article then concludes^ that 
in conre(]«ence of thif irregular condudi 
bf this refpondenci ". the faid John Fries 
was deprived of the right fecUired to-bidi 
by the tigh/b Article aviehdatory of the 
IconftitQiion^; and was condemned to' 
death, witoout having been heard by 
counfel^ in his defence/' 

f 

Bjr the eighth artick aiitendatdry td 
thb conffltation, this refpondent fuppofeft 
is meant the six/b amendment to the con. 
ftitotion of the pnited States ; which 
iiecui^ to the accufedji in aU ciimhial 
profecutions, the fight to have the aflift. 
abcc of counfcl for his defence^ 

In a^fwet to thefe thtee xharges, .|he 
iefpondent admits ' that the circuit court 



With refpeA to the opinion which ii 
alledged to have been delivered by this 
refpondent at the above mentioned trial, 
he begs leave to lay before this honorable, 
cdort the true (late of that ifaofal^ion, 
and to call f^s atte^tion to forae fafh and 
confiderationsy by which his conduA on 
that f6bje^ will^ he prefumes} be fully 
jufti£ed; 

Irhe conftitution ot the United Statesj 
in the ihird fcaibn of the tW^d aTiiclcj 
^leclarea chat '^treafon againit the United 
States (hall cohfift ^avfy in h^ytng ti/ar aL 
gainst yhtm'^ ot in adhering to their cnci 
mie^ giving them aid an4 cotnfort; , 

By two ifts bf Cbhgrefs, the firft par. 
ed on the^ third d#y of Marcb» 17919 snd 
the ftcohd oh the cightli day of May^ 
1792, a duty was impofed on fpirits dif- 
tilled within, the United States, and on 
^iil^; and various proviiioas were mads 
fbr its colle^ion; 

In the year 1794, an infurre^iotj took 
place in four of the weftcrn counties of 
Pcnnfylvjinia, with a view of refitting and 
preventing by force the cKCcution 6t ihcfc 
tWo fi^tutes ; and at' a circuit court of 
etc tJniled States, held at Philadelphia, 
for the diftrift of Pennfylvania, in the 
moniji of April, in the year i795» hy Wil- 
liam, Pattcrfon, Efq. then one of th# aiTo- 



bf the United States, for the diftria of date juft ices of theluprcme court of, the 
Pennfylvania, was held at Philadelphia, United State s^ and the above oicniioncd 



in that diftrld, in the months of April 
and May, in the ytzt of odr Lord one 
thoofand eight hundred ; at which pourt 
John Frits, the perfon named ia the faid 
£r(l article, wia brought to trial, oil an 
indidment for treafocL agaihft the United 
States; and that this refpondent then 
held a comm|^ion as ohe of the aflbciate 
juftices of the fupreme court of the Uni. 
ted States ; by virtue of which office he 
did^ purfaant to the laws of the United*^ 



Richard I*eiers, then diftrirf judge of the 
United States for the diftridi of Pennfyl- 
vania, two pcrfons, who had befen con- 
cerned in the above named irtfyrre^ion, 
namely, Philip Vi jol aiid johii Mitchel, 
were indited for treafon of levying war 
againft the United States, by fcfifting and 
preventing by force the execution 0^ the 
two laft mentioned -«^s of Congrefs ; and 
were, after a full and vtiy foleow trial> 
convid^ed on the indiflmfnts, and fen- 
tenccd to death, they were afteriirardi 



States, prefide at the above mentioned 

trial, and was affifted therein by Richard pardoned by George W&lhingtotiiu then 
Peters, Efq. then, and (liU diftrift judge fprcfideot of the United Stated; 

t)f the United States, f6r the diflrift of v 

Pennfylvania ; wjjo, as direftcd by the In the iSrft of thefe trials, that of Vi- 
law8 of the Ubitcd States, h% fts iffiftant gol, the defence of the i^rifOner was con- 
judge at the faid triaU ' SnOcd by ytiy able Coonfel, onc#f whoiDi 
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William ic^is, Ejq. is the fame ffcxfoh 

who appeared a» counfcl for John Fries, 

in the trial now uri<)cc confideratton.—- 

Neither that learned gentleman, nor hit 

able colleague, then thought propbr to 

faifc the qucftion of law, ** whether re- 

fiOing and preventing by armed fbtce, 

the executidn 0f a particular law of the 

U. States, be a *^ Itvyin^ of war againd 

the U, Seitcs," according to the true 

meaning of the cobftltutioh i although a 

decifiOn of this queftioh u the negative, 

nuft have acquitted khe prifoneh But 

ih the next trial, th^^t of Mitchell^ this 

queftion was raifed c>n thi^ part of the pri- 

loner, and was very, fully and ably dif- 

iltiQed by his counfcl ; ^nd it was fo. 

lemnly datennined by the cpurt, both thb 

judges concurring, ** that to refift or prci 

vent by armed force, the execution of a 

particular law of the U; States, is a ]e<b 

vying of war againft the United State*^ 

and confequently is treafon, within th^ 

true meamog of the cOnftitutibn," Xhe 

deciiion, according to the beft eftablilhed 

principles of our jurifprudencc, bcpmd 

a precedent for all courts of equal or io« 

fErior jurifdidion ; a ptecedbn^ which, 

although not abfolutely obligatory, ought 

to be viewed with very great bfpe^fl, ef- 

p^cialiy by the court in which it was 

made, and ought never to be departed . 

from, bmon (he fulleft and cleareii con- 

vidion of its incorreftnefs. 



committW lo prifon, aa bh6 of ihe riii^ 
leaders of this infurrefiion ; and at k 
circuit court of' the Uhited States; held 
at Philadelphia^ in and for the diftrid <^ 
Penhfyivania^ in the month of April, 
A* D. 1799, he was^irbught td trial fot 
this ofFbnce; on an indidlmeh: for treafon, 
by levying war againft the United &Mtes, 
before James Ireddl; Efq. then one of the 
airocfate'Jufti€e8 of ^he fupreme cooft of 
the United States, who prefided in thb 
faid cobrr, according to law; ahd the 
above mentioned Richard Peters^ then 
diftrifl judge of thc^Uhitfed States; for 
the diilri^t of Penhfylvania, Who fat iii 
the fa^d circuit cburt as afCfi^ant judge; 

In this trial, which was conduded \f ith 
great folemnlty, and occupied bine days^ 
the prifoner was aififtod by William 
Lewi^ and Alexander Jamek Dallas, Efqs; 
two very able «hd eminent coutifeilors ; 
|he former of whom, William Lewia; ia 
the perfon who aflifted as above mention* 
ed; in conducing the defence of Vigol^ 
on a fimilar indid^menr. Thefe gtrntle- 
men, finding that the fadls alledged wer6 
fully and * ondeniaMy proved, by a very 
minute and 4iJ«borate examination of wir:^ 
nefTes, thought proper 4o reft the cafe df 
jthe prifcner on the queftioh of law whibtl 
had been determined in the cafes of Vigol 
and \Htchell above mentioned,, and had 
then been acquiefccjd in; but which they 
thought proper again, to raife* They 



On the 9th of July, 1798, ati a6^ of contended, "that to refift by, force of 



Cotigrcli Was paffed, providing' for a Va* 
loatioDof lands and dwelling houfes, and 
an enumeration of flaves throughout the 
United States ; and directing the appoint- 
ment pf. commiflivners and alTeflbrs fot 
carrying- it into execution : And on the 
4.1 h day of July, in the fame year, a di- 
vt^ tax was laid by another aifl of Com 
grcfs, of that date, on tht lands, dwfeli. 
in^ houfes, and flaves> fo to be valued 
arid enumerated. 

In the months of February and March, 
A. !>• l799» an infttrreflion took place 
in the counties of Bucks and Northamp. 
tcin, in the ftate of Penofylvania, for the 
purpofc of rcMing and preventing by 
force, the execution of the tv/o laft men- 
tioned afts of Gongrefs, and particularly 
that for the valuation of lands and dwell- 
io^ houfes. John Fries, the pcrfoo men- 
tioned in the article of impeachment now 
uodcr coniideration, was apprehended and 
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arms a particular law of tl. r U. States, 
does not amount to levying ffVit againft 
thb United States; Within the true me<)n« 
ing of the eoailitutioti, and therefore it 
i% not trea/on^ but a riot ohijr." This 
queftion they argued at great length, and 
with all the force cf their learning atid 
genius ; and after a very full diicufBon at 
the bar, and the moil mature deliberation 
by the courti the learned and e*cellcnt 
judgb who then prefided, ahd. who was 
no lef^ diilinguilhed by his humahit)^ and 
tendernefs towards perfons tried before 
hirn, than bV bis cxtenfive knowledge 
and great talents as a lawyer, pronounced 
the opinion of himfelf and his colleague, 
" that to refift ot prevent by force the 
executi(»n of a particular law of the U» 
Statei, (doos n o t amount to levying war 
again^ them, within the true meaning of 
the cofiftitptioti^ arid does pot therefore con- 
ftitute^ the crime of treaKm," tboraby 
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fccairtng of thoft who might Ce afterwardt 
.fyrorn on the jury, 

And^ laftlyj jt wa^ then bis opinioni . 
|nd ftill is, that it is the dqty of ^very 
couft pf this ootrntry, and was bit doty on 
the trial ^o^^ ofider con fide rat ion, to^uard • 
the jury againft erroneous imprc^ons ref* 
peeing the laws of the land. He well 
j^nows, that it is the right pf jnri^a in 
criminal cafesj to gife a general verdid^ 
of acauitt4|I| which cannot be fet afide on 
:|ccoun( of its being contrary to law, an4 
that hence refuhs the power of juries, tq 
decide op the la^s ^\ well as on. the fads, 
|n all criminal cafes, Thi^ pov^er he holds 
to be n facfcd pirt of opr legal privilegeS| 
which he t\cwtx has attempted, and^ never 
will attempt to abridge or to obftrud.— r 
Bnt he alfo knowsi that in the exercife of 
thifi ppwpr, it is the duty of th^ jury to 
govern themfelves by the laws of the 
land^ over which they hav^ no dKpenfing 
power ; a^d their right to expeA and re. - 
ceive from ouf ^oqrtj all t^e . a/fiftance 
which |t can gtvej, for rightly anderftand. 
ing the law. To withhold ^is afi^ftance, - 
In any manner 'whatever ; to fpjrfeear ^o 
give it in ttiat way, which may be nioit. 
. cflFcdloa! for preferring 'the jury from error 
fnd (niftake ; wpiild be an abandonment 
9r forgetfulnefn of duty> which no jpdep 
coold juftify ^p his c^onfcience oi' to \fie 
. lawa. In this pi^fe, therefore, where the 

go^ftion -of law ar^fing on the indidmenr^ 
ad been Anally fettled by authoritative 
jlecifions, it was- the duty of the courts . 
and efpecially on this refpondent 'is prefi. 
^iog judge, early to apprize the copnfe! 
and the jury of thefe deciftons, and their 
«f{e6tj|- fo as to fave the fof^er from. the 
ganger of niaking-an improper attempt, to 
i^lflead the ji^ry in a matter of is^W;^ and {he 
jury from haying theif minds pre^occupied 
by erfpnepus ii^preilioiis* 

It Vf^$ for the(e reafoas> fhat on the 
22d day pjf April 1800, when the faid 
John Fries ^as brqught into court^i and 
t)laeed in the p.i^ifoners' box for trlalj but 
befpfp the petit jury was impanelled to try 
him, fl)is refpondent informed th^abtflre 
• inentionpcl William Lewi^ on^ of his 
counfel, th(^ aforefaid Alexaodier James 
Dallas not being then in court, \* that the 
(Tourt had deliberately cortfidered the in- 
didment againft John Fries for treafon, 
and the threp fcveral overt a As of treafon 
Aited therf in : That the crime of treafon 



was defined by the conftitntion of the !5» 
fitted States ; that as the Federal legifl^- 
ture had the power to make, alter, or re. 
peal lai^s, fp the judiciary only had the 
powf r, aitid it w^s their doty, to declare, 
expoap4 and interpret the cqnftitutionand 
laws of the United States : That it wu 
the dutv of the court, in all cricninal cafes, 
to date to the petit jiiry, ihcit opinion of 
the la\v arifing on the fa^ts ; but the jurf 
in all criminal cafea were to decide both 
the law and (he fa^s, on a confideralioa 
pf the whole cafe : I'har thert nail be 
fome conftruAtve cxpofition of the teriqi 
ufed in the.(:onftitution^ ** levying wars. 
gainft th? United States 5" That the 
Queftion, what a^s amounted to levying 
war againft the United States, or the go- 
vernment 'thereof, v^as a queftion of law, 
and had been decided by judges fatterfooi 
and Peters,, in the cafes of Mgol and Miu 
chell, and by judges Iredell and Peters, is 
the cafe of John Fries, prifonery at the 
bar, in AprW 1799 : That judge Petcrt 
fetpained pf the fame opinion, which hp 
had tv^ic^ before delivered, and he, this 
drefpondent, on long and great coniidera- 
tlpnj, concurred' in the opinion of judgei 
Patt^rfon, Iredell and Peters ; that to pre- 
vent unneceflary delay, and tp fave time 
pn the tris^l of (obn Fries, and to prevent 
a delay of juftice in the great number of 
^iyi( ^aufes depending for trial at that 
term, the court had drawn Up h writing) 
their opinion of the law,"ariflng on the 
overt a^s, ftated in thf indictment againd 
John Fries ; apd had dircfted Dsvid 
Caldwell, their 'clerk, to make pat thr« 
copies of th^ tropin ion, one to be delivered 
\o the attorney^of the diftrifl, one to the 
connfel for the prifoner, and one to ibc 
petit jury, after they Ihould ha^c been 
impaneikd and heard the indi^naenc. read 
to them by the clerk, and after the diftriA 
attprney (hpul4 have itated to them the 
law op the overt ^&$ alledged in the in* 
di^ment^ as it appeared to him* 

After thcfe obfervi^tiona, this refpon- 
dent delivered one of the abo»e mention- 
ed copies to fixe aforefaid William Lc^'ij* 
then- attending as one of the prifoflct's 
' counfel ; who read part of it, alfid thea 
jaid it down on the table before bifls.— 
Some obfervations were then fliade on the 
fubjedby him and the abo^e mentioned 
Alexander James Dalies) who had then 
come imp court; but ^ii icipoadtnt 
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ioxh not jiow rocolIoA thofe obfcnr^ ^and now is his opinion^ tfcat th^ peaoa 

' txons, and csinnot aodertake to ftat« them 'and fafcty of the national federatl govern, 

accurately. ^ ^ xnenr^ mail be endangered^ by any other 

And this reTpondent further faithy that' conftrn^ion of the terms '* levying war 

the paoer mafked exhibit No» II, and againft the United States,'* ufed by the' 

herewich exhi^itedy which he j^aya leave federal conditution ; and he is conndent 

to make part of this his anfwer^ is a true that no judge of the federal goverumentu 

copy of the original opinion, drawn 9p no judge of a fuperior ftate court, nor 

by him and concotred in by the fa id any g^osleman of eflabliftied reputacioii 

Richard Peters^ aa above fcorfotth, which for legal knowledge, .would or could dc- 

original opinion is nqw in the poiTeflionof liberately give a contrary opinion, 
this.refpondent, ready to be produced to If, however, this opinion were errone. 
thia honorable cooru He may have er^* ous, this refpondent would be far left 
-red in forming Ml opinion, and in the, cenf arable than his predccefTors, bywhofo 

time and manner of making ir known to- example he Was led aftrar, and by whofe 

the counfel for the prtfpnac* ' If he erred authority he con udered hi mfelf bound* 

in forming it, he erred in corqmon with . Was it an error to cpniidec himfelf bound 

his coUfague and with two of his prede*^ by the authority of their previous deci. 

ceiiiirs I %nd he prefumes to hope that {i«As ? If it were, he was led into the 

an error which has never been deemed error by the uniform courfe of judicial «. 

criminal in them, will not be impq^d as proceedings in this country and England^ 

a crime to him, who was led intp it by and is fupported in it by one of the fun^ 

their example and theif, authority, Xf da menta} principles of our jurifprudence^ 

•he erred in the time and i^anner of mak. Can fuch ^n error b^ a crime or mifdc- 

ing known'' this opinion, he feels a juft wnnosl 

confidence, that when the reafons which . Jf, on the other hand, the opinion ba 

he has alled^eJ for his oondudl, and by^ |n ijpfelf correal, as he believes and in. 

which it fcemed to hm to be fully LuftiT fifk^ that ft is, could the 'expreilion of a 

£ed, (hall come to be catefally weigned, corred opinion on the law, whenever and 

they will be fufficient to prove, if not that h9wever made, roiflead the jury, infringe 

this condu^ was perf^^ly regular and their rights, oi;^ give an improper biaa to 

jconttlf yet that he might fiocerely have tbeia judgment ? Could tr4ith excite im. 

coniideredit as right ; and that in a cafe 'proper prejudice f Could the jury belef*a 

where fo much donbt;inay exiil, to have prepared to hear the hiw difcuflfed, and 

committed a xaiilake is x\o\ to hKve cojn*. co decide oo it abrre^lly, becaufe it was 

initted a crime, . corredly dated to them by the court I 

And this refpondent further anfwcring And is not that a new kind of offence, 

iniifts, that the opinion thus delivered to. in this coon try at lead, wMch confills Ia 

the prifoner's counfcl, viz. that ^< any telling the truth, ^nd giving 4 corred 

infurr^ion or rifiog, of ' any bouy of expofition of the laws, 
people within the United States, for the As to the fecond fpecific charge ad. 

purpofe of reiiftitig or .preventing by dticed in fuppors of the firft article of 

force pr violencp, under any pretence ' impeachment, which aceufes this' je« 

whatever, the execofioo of any flatote fpondent, *^ of reftrid^ing the counl'el for 

pi the United Suces, foe Icvyiog orcoL the faid Fries, from recurring to fuch 

ieding taxes, or foi any other obje^ of a Engliih authorttirs las they believed $ppo* l 

general or national concerQj^ is levying fite, or from citine certain ftatutes of the 

W^ragainft the United States^ within the United States, which they deeiped illuf. 

contem plat ion and true meaning of the trative of the pafitloos upon which they 

l»mftitutioQ of the United Stales,'' is a intended to reft the defence of their clU 

legal and corredl opini6n, fupported not ' ent,*' this refpondent admits that he dtd> 

pnly by the two previous decifions above on the above mentioned trial, exprefslt 

mentioned, but aUo by the plained prin- as his opinion to the aforefaid couafei 

ciples <|f law and^ reafoo, and bj^ the oni. for the prifooer, *'that the dedfions i« 

form tenor of legal s^d judications in Eng. England, in cafes of indictments ' for 

land and Great Britain, fr^ the revo^ taeafon at common law, ugainft the per* 

iiitiqa ia ;688 to this time. Itcr^w^s^ fon of checking, a«gb( not to be leai 
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lb crimes Icfs thai! treafoiit conmionljr 
called the sediticn act^ to be read to the 
JQiy. He admits indeed that he was then 
and still is of opinion » that the faid ad of 
cotigrefs wholly was irrelevant to the iflTiie^ 
ID the trial of John PHeSf and therefore 
ought not td have been read to the jury, or 
regarded by tbem. This opinion may^be 
trroheousy bat be trusts that the follow* 

i ing reafons on whichit was founded^ wit! 
lie considered by this honorable courts as 
iiifficiently ftrong to render it poffible» and 
even probable , that fnch an opinion migl^t 
\9 fincercly held and honeftly expreifed ;«^ 
1ft* That tongreb did not intend by the 
fedition law to define the crime of trea* 
fon by •» levyitfg war,'* TrcafiJii add fe» 
dition are crimes verydiftinft in their na<» 
titresiAnd fubj^^i to very different punifli* 
nents't the former by death, and the lat« 
ter by fine and impfifonmeht. 3dly. The 
(Edition law makes a combination or con« 
fptracy«. with Intent to impede the opera* 
tbtt of any law Of the United 8tates> or 
'the advtfing or attempting to procoreany 
infurre€lion or riot, a high mifdemeaner| 
pttniQiable by fitoe and imprifonm^t ;' but 
a combination "or confpiracy with intent 
to prevent the execution of t law,' or witK 
intent to raife an infarreflion for tliat 
|urpo(e| or even with intent to commit 
|reafon^ is not Ireafon by " levying war'* 
againfl ihe United States, unleis it be 
Jbllowed by an attempt to carry fuch com- 
bination . or codfpiracy into effefi^ by 
a£lUal force tr violenoe. Sdly. The 
tdhnitution of the United States is the 
fundamencal and fupremelan/i-and having 
defined the crime of treafonjCongrefs could 
not^gtve any legi dative iaterpretadon or 

^xpoGtioQ of that cfime; or of the part of 
the conQitution by which it it defined; 
4th]y. The judicial authority'bf the United 
Sutes 1$ alane vefted with power to 
expound their eonflitution and laws* 

And this refpondent.furtlier anfwering 
faith; that after the above mentioned pro* 
ceedings bad taken place in the faid tri^l, 
it was poftponed until the next day. Wed- 
nffday, April 83d, 1800 /when at ttie 
meeting of the court, t^i^ refpondent told 
both the above mentioned cbunfel fis>r the 
prifooeri " that to prevent any mifunder- 
landing of any thing that b»d passed the 
ds^ before, he would inform tbem, that 
although the court retained the fame opj- 
nioH of the taw, ariiing on the 'overt a£ls 
~ '^ the iadiclmcnt againft V^c%^ 



yet the. coonfel would be peiinltted tt 
offer argumenu to the courtj for the par* 
Dofe of {hewing them that they were 
miftslcen In the law; aqd thafthe court, 
if fatisEed that they had ert^ed in opinion, 
would correA it j^ and alfo that the coon- 
fel would bb permitted to argiie befbre the 
petit juryv that the toilrt Vera miHaken 
In the law.'* And this refpohdent added, 
that the co*un had given no o{5inibn as to 
^ the fsi£ts in the cafe, about which bo:h 
. the counfel had declared that t^re Vbuld 
be no co^troverfy. 

After fdmc obfertations by the faii 

William' Lewis and Alexander James 

'Dallas, they both declared to the court, 

** that they did not any Itmget* cdnfidcr 

«themfelves as the couhfel for Joliti Fries, 

the prifOner. This reipondent then aiked 

•the faid Johil Fries, whether he vifced 

the court to appoint other coutifel for bit 

flefence ? He relufed to have other c -un« 

fel assigned i in which he a6\ed« as this 

refpbndent believes and avers, by the 

advice of the faid WiHiam Le\^is abd 

Alexander James Dallas : wherei^oh the 

court ordered the faid trial to be had on 

tlie next (lay, Thurfdayj the 34th of 

April, 1900* 

., Oii that day the trial wiafsrocebded in]; 
and before the jurort were fv^oro, they 
were, by the direction of the court, fe- 
verally aflced on oathi Whether they were 
in any way related to the prifoncr, and 
.whether th^ had ev^t formed or dcliirer- 
»ed tny opinio'n as to hi^ giiiljt or inno; 
^ cence, of that he odght to be puhifhed I 
'Three of them anfirtrering in the affirma- 
tivQi were withdrawn frbm the pannel. 
"the faid John Fi''ies was theAi informed 
by the coortj tdat he had a right to chal« 
knge ^ thirty-five of the jury, without 
ihe wing any caufe of challenge again ft 
them^ and as many inore as he could /heir 
Caiife of challenge againil. He did ac« 
cordihgly challenge peremptorily thirty* 
four oi the jury, and the trial ^rbteeded, 
lb the evenings the court adjourned till 
the next day, Ffidav,"'thc ^5th of April; 
when after the diftiri€\ attorney tad ft^tf^l 
the "principal fa^s proved by the Urimcf- 
fesj andiiad appUea the law to thoreia61s| 
this fefpondent^ with the concurrence of 
his colle^gue^ tWfaid Richard t^ter;s, de- 
Icrered to the jury the charge contained 
and exprefled in exhiltit marked No. 5| 
and iiefewith filed, which he prays niajT 
be talen at part ot this Jia aniwcr* 
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tmmediatelf after the petit jury had the rerdict which they trere required to 
tltilivered their vcptiict, this reftponcleiit give." He d^ies that he did at any titn< 
iiiformed the said Fries, fipom the bciicli, ieclace that the aforesaid counsel should 
Uiat if he, or any pcrsCti for hiniy cculd not at any time address tfie jury, or did 
ahow any legal j^rounil, or sufficient cause in any manner^ hinder thfMn from addi'Css* 
to arr^t the iudi^inent,*feniT:ic time wotild ing the jury oikthe-law as wtf 1 as on the 
be allowed hi in lor thuf pui^posc. -But no facts arising in the case. It wa^ ekpressly 
cau^c beiwgshewBj st^.L^nceof^eatfi wfts stated in AecfgyjDfhisepinion'deHvered 

^ passed on the said Fries oiy t|>« 2d day of Ib abov^set forth to Williani Lewis, that 
May, 1800, the last day (^ the term; & he« the jpry had a tight to determine tftie law 
was fLfterwards pardoned by Jo)tn Adams, as well as the fact : and the said Wifliam 
thfei) Pi-esident of the * United States. L^is and Alexander Jaiiie? Dallas were 
AihI this respondentifurther answering • eitprcSsly informedi before they dcchiied 
satth,' that if the two instancfft.of mis- their rej^olutionr to abartdon tKc defence, 

•.conduct, Srst stated in supportof the ge- that they were 4t libcrtjrto argue the law 
neral chaif^^ contained in the ^rst article to the jiflf . This respondent oe^ve that 

* •f impeachment, were true^s aliedfed,* tlie said' William Lewis did not read the 
yet the iftferapce draw^ from them, viz. opinion delivered to hixh-as^foresaid, fex,^ 
" that the said Fnes was hereby depriv- • cept a very small part at the beginding of 
«J of the benefit^of counsel fin\fii8 de* ^it, a%d qf course, acted ufton it > without 
fende," is not true. He insists that tlie * knowing its contents : and timt the vaid 
aaid .Fries was deprived of the benefit of Alexander Jam^s Dallas read no part of 
oounsfli^ not by any misceoduct of this re- the said cqpinion until afalbut k year agb, 
spondent, i^t by ^e conduct and atl^ice whea he s^w1iiver]£ Imperfect copy, made 
of Uie abofe mentioned^ William Lewis .in court by aVyrtain W. S. Bkldle. 
end Alexander Jame% Dai!as« who hav« Aitd tliis respondent further anjwerin^ 
)x\% be^n, irifh their own cotK^nt, assign- saitli, that accoi'ding to the constiti^tfon of 
cd by tlie eourt a&coensel for the priscmcr, liie JUnited States, civil •^c|f«* thereof, 
witldrew frono his defence, and uHlvisc-d and'no other* persons, are subject to im-* 
him to refuse otheiecounsf 1 when offered peachment ; ^d they only^ fdr treason, 
to him Uy^tHe c^urt,, ui^der |>ieience that bribsrj^; corruption '^r ot^er liich crime 
the law had beeOiprejudivcd^TMKl t'leifli- or misdenican&r,^consi9tin^in sorhe |ict 
bcrty oi" conduct jn;< the H^fcnce, nrcord-t done or committed, "yi vjolati^ of some 
inj:; tp their own* ju^;:nu'!4f, improperly, law foibiddi^ or tompianding it»; cai 
rcjttictcd by this respvy..i:-:u \ but \,\ rs***!- convictJbn bf whieh.|ict, thf y'mt/«r be tc- 
ty becr^u^c thej^ knivr tiic U v^ iVt-jJ^the * mov^yj from office ; ^d^may, after coE- 
iacts to be agaiif^t thtm. %ih1 liie case to viction, be indicted aqd put^shed there- 
he fjEsperatejund suppc:iv.dt!:at their with- for, accoi'ding to law. Hence itclearl|r 
dr*iv.iag tiiemstlvcs umlcr this piwtence,^ resiflts, that no civil officer of tlie United 
might excite odium a«iinst t^e Vqnrt ; States Can he impeached, except for some 
wight give i^to an opinion that tb J*^ii- offence for- which he may be indicted at 
soner hadj^ot l^n f; irly tried ; and in the* law ; tnd thsit no evid^ce t^ifi be feceiv- 

^ (^ventrof' a convictioi^''^ich from tkQ(r ed ^fi an in^achhient, exc^tsuch as on 
ItnoN^edge of the law and'the facts, they an indictment at law»^of the same bi|pnce, 
knew to bealmpst^ertain^ tnight aid the would be actmissibk- That a judge cSm- 
prisonenin ao application to the President- ^not be indic^e^ or punished ^pcocdiVig to 
fot a panion. That such w-4# the cea! nra- law, for any act wfiatever, done by him 
tiveelthe said prisoiwcv's cieu^iel, f4i* de- in 4is judicie! Capacity, and in a q^atiet 
priving their ^ient of legal assis^ce q{i of whicii he has iuI'ifdictiQp, through er- 

• thiji trfe{ ♦lis icesponden* is fuUy per- ror of judgment fnenrly, witboet corrupt 
suaded, and expects to mik^ apjJ^ar, not motives, however manifest liis error may 
only from th^ circumstances of the case, be, is 9. principle resting on the plainest 
but fronv thefr oyrn ftn^fudht aiyi^public maxims bf reason and justice,*8upported 
declarations. ^? ^ by the highest legal authority^ sqpd sane- 

As little can thisTespondent be justly tioAed by the universal sense dlmenkind. 
charged with laving by , any Conduct of He hath already endeavoured to sl|e^ and 
his, endeavoured Jo ^ ^rest fpcjm the jury he hopes with iucce^ that all the opini- 
their indisputable right t9 hear argument, ons flelivered by him in the course of the 
and determine upon the question of law as trialsBQWunderconstderatieiHWierecorrect 
well a« the question of f^^t invelved inC in themBehrce, aiid ia the time end naii^ 
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uer of expresiiingthem ; and that even ad- 
mitting theo^ to have been incorrect, there 
Was such strong reason in their favor^ as 
to remove from his conduct every suspicion 
of improper motives. If these opinions 
were incorrect, his mistake in adoptinj; 
them, or in the time or manner ot ex- 
pressing them, cannot ^^e imputed to him 
as an offence of any kind, much less as an 
high Clime and misdemeanor, for which he 
ought to be removed from office ; unless 
it can be shewn by clear and legal evi- 
dence, that he acted from corrupt motives. 
Should it be considered that some impro- 
priety is attached to his conduct, in the 
time and mode of expressing any of these 
opinions ; still he apprehends, that a vcr/ 
wide difference exists between such im- 
propriety, the casual effects of human in- 
fii'mity, and a high crime and misdemean- 
or for which be may be impeached, and 
must on conviction befremoved fromodice. 

Finally, tins respondent, having thus 
laid before this honorable court a true state 
of his case, so far as respects the first ar- 
ticle of impeachment, declares, upon the 
strictest review of his conduct during the 
whole trial of John Fries for treason, that 
he was not on that occasion unmindful of 
the solemn duties of his office as a judge ; — 
that he faithfully, and impartially, and ac- 
cording to the best of his aljility and un- 
derstanding, discharged those duties to- 
wards the said John Fries ; and that he did 
not in any manner, during the said trial, 
conduct himself arbitrarily, unjustly, or 
oppressively, as he is accused by the ho- 
norable the House of Representatives. 

And the said Samuel Chase, for plea to 
the said first article of impeachment, sai th, 
that he is not guilty of any hic^li crime or 
misdemeanor, as in and by tlie suid first 
article is alledged ; and this he prays may 
'be enquired of by this honorable cortrt> in 
-such manneraslaw and justice shallsccm to 
them to require. 

Tbcsecond article ofimpeachmentchar- 
'ges, that this respondent, at the trial of 
James Thompson Callender for a Jibel, in 
May 1800, did, "with intent to oppress 
and procure-the conviction of the said Cal- 
lender, overrule the objection of John Bas- 
set, one of the juiy, who wished to be 
excused from serving on the said trial, 
because he had made up his mind as to 
the pul^cation fram which the words, 
charged to be libellous in the indictment, 
were extracted." 

In answer to this article, this respondent 
admits that he did> as one of the associate 



justices of tlie supreme courtof the United 
States, hold the circuit court of the United 
States, for the district of Virgima, at 
Richmond, on Thursday the 22d day of 
May, m the year 1^00, and from that 
day, till the 30th of the same month— 
when Cyrus Griffin, then district judge of 
the United States for the district of Vir- 
ginia, took his scat in the said court ; and 
that during the residue of that session of 
the said court, which continued till the 
day of June, in the same year, 
this respondent and the said Cyrus Griffin, 
held the said court together. But how 
far any of the other matters charged in this 
article, are founded in truth or law, will 
appear from tlie following statement;— 
which he submits to this honorable court, 
by way Oi answer to this part of the accu- 
sation. 

By an act of Congress passed on the 4th 
day of May, A. D. 1798, it is among 
other thin.^s enacted, " That if any per- 
son shall write, print, titter or pubfish, or 
shall knowingly and wittingly assist and 
aid in writing, printing, uttering or pub- 
lishing, any false, scandalous, and mali- 
cious writing or writings, against the Pre- 
sident of the United States, with intcittto 
defame, or to bring him into contempt or 
disrepute, such person, being thereof con- 
victed, shall be punished by a fine, not ex- 
ceeding two thousand dollars, and by im- 
prisonment, not exceeding two years :' 
and " th at ifany person shall be prosecuted 
under this act, it shall be lawful for him to 
give in evidence in his defence, the truth 
of the matter contained in the publication 
charged as a libel ; and the jury shall have 
a ri'.rht to determine the law and the feet, 
un^lcr the direction of the court, as m 
otht'i* cases," as in and by the said act, 
commonly called the sedition la^^ to 
which this respondent, begs leave to refer 
this honourable court, will more fully ap- 
pear. 

At the meeting of the last above men- 
tioned circuit court, this respondent, as 
required by the duties of his office, deliver- 
ed a charge to the grand jury ; in which, 
according to his constant practice, and to 
his duty as a judge, he gave in charge to 
them, several, acts of Congress forthe pu- 
nishment of offences, and among them, 
the above mentioned act, called the sediti- 
on law ; and directed the said jury to 
make particular enquiry, concerning any 
breaches of these statutes or any of them, 
within the district of Virginia- On the 
Uth day of May, 1800| the said jury 
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-(bund an indictment against one James 
Thompson Callender, for printing and pub- 
lishing, against the foim of the said act of 
Congress, a fklse, scandalous, and mali- 
cious libel, called, " The Prospect before 
Us," against John Adams', then President 
of the United States, in his ofncial charac- 
ter as President ; as appears by an official 
copy of the said indictment, mr.rked ex- 
hibit No. 4, which this i-csjyjndent begs 
leave to make part of this his answer. 

On Wednesday, the 28th day of the 
same month, May 1800, Philip Norbonne 
Nicholas, esq. now attorney general of the 
state of Virginia, and George Hay, esq. 
now district attorney of the United States, 
for the district of Virginia, appeared in 
the said circuit court as counsel for the said 
Callender: and on Tuesday the 3d of 
June following, his trial commenced, be- 
fore this respondent, and the said Cyrus 
Grifiin, who then sat as assistant judge.;— 
The petit jurors being called over, eight 
of them appeared,namely, Robert Gami)le, 
Bernard Mackliam, John Barrel, William 
Austin, William Richavdson,ThoraasTins- 
ley, Matthew Harvey and John Basset ; 
who as they came to the bock to be sworn, 
were severally asked on oath, by direction 
of the court, " whether they had ever 
formed and delivered any opinion respect- 
ing the subject matter then to be tried, or 
concerning the charges contained in the 
indictment ?" They all answered in the 
negative, and were sworn in cheif to try 
the issue. The counsel for the said Cal- 
lender declaring, that it was unncssary 
to put this question to the other four jury- 
men, William Mayo James Hays, Hen- 
ry S. Shore and John Prior, they also were 
immediately sworn in cheif. No chal- 
lenge was made by the said Callender or 
his counsel, to any of these jurors ; but 
the said counsel declared, that they would 
rely on the answer that should be given by 
the said jurors to the question thus put by 
order of the court 

After the abovementioned John Basset, 
whom this respondent supposes and admits 
to be the person mentioned in the article 
of impeachment now under consideration, 
had thus answered in the negative, to the 
question put to him by order of the court, 
as abovementioned, which this respondent 
states to be the legal and proper question^. 
to be put to jurors on such occasions, he 
expressed to the court, his wish to be excu- 
sed from serving on the said trial, because 
he had made up his mipd^ or had formed 
Ms opinioD^ ^that the piibK^^tioOi called 
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The Prospect before Us,'* from which 
the words charged in the indictment as li- 
bellous, where said to be extracted, but 
which he had never seen, was, according 
to the representation of it, which he had 
received, within the sedition law." But 
the court did not consider this declaration 
by the said John Basset, as a sufficient rea- 
son for withdrawing him from the jury, 
and accordingly directed him to be sworn 
in chief. 

In this opinion and decision, as in all 
the others delivered during the trial in 
question, this respondent concurred with 
his colleague, the aforementioned Cyrus 
Griffin, in whom none of these opinions 
have been considered as criminal. He con-r 
tends that the opinion itself was legal and 
correct ; and he denies that he concurred in 
it, under the influence of any " spirit of 
persecution and injustice," or with any 
'* intent to oppress and procure the convic- 
tion of the prisoner ;" as is most untruly 
allcd'^cdby the second ar*.icle of impeach- 
ment. His reasons were correct and legal. 
He will submit them with confidence to 
this honorable court ; which, although it 
cannot condemn him for an incorrect ophii- 
on, proceeding from an honest error in 
judgment, and ought not to take on itself 
the power ofenqui ring into the correctness 
of his decisions, but merely that of exam- 
ining the purity of his motives ; will, ne-. 
vertheltss weigh his reasons, for the pur- 
pose of judging how far they are of suffi- 
cient force, to justify a belief that thejr 
might have appeared satisfactory to him* 
If they might have so appeared, if the- 
opinion which he founded on them be not 
so palpably and glaringly wrong, as ta 
carry with it internal evidence of corrupt 
motives, he cannot in delivering it have 
commited an offence. 

This honorable court need not be inform- 
ed, that it is the duty of courts before 
which criminal trials take place, to pre- 
vent jurors from being excused for light 
and insufficient causes. If tMs rule were 
not observed, it would follow, that as 
serving on such trials as a juror> is apt to 
to be a very disagreeable buskiess, especial^ 
ly to those best quahfiedforit, there would 
be a great difficulty, cuid often an impos- 
aiblility, in finding properjurics. The law 
has therefore established a fixed and gene- 
ral rule on this subject, calculated not to 
gratify the wishes or the unreasonable 
scruples of jurors, but to secure to the 
party accused, as far as in the imperfection 
of human nature itcanbe se<;ured» afiur 
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and impartial trial. The criterion estab- To tlie present ca'jc thi« reaBWj'ing; ap- 

lished by this rule is, " that the juror plies with peculiar force. The " Fro8- 

•tands indifferent between the government pect Ijcforc Us" is a libel so profligate 

and the person accused^ as to the matter zn and atrocious, that it excited disgust and 

u$ue^ on the indictment.*' 'This indifTcr- iruligintion in every breast not wholly 

ence is always, according to a well known depraved. Even Uiose whose interest it 

maxim of law, to be presumed, unless was intended to promote, were, as this 

the contrary appear ; and the contrary respondent has understood and believes, 

may be alledged by way of excuse by the tither so much ashamed of it, or so ap- 

juror himself, or by the prisoner by way prehensive of its effects, that great pain* 

of challenge. Even if hot alledged, it were taken by them to withdraw it from 

may be enquired into by the couit of its public and general circulation. Of such 

own mere motion, or on the suggestionof a publication, it must have been extreme- 

the prisoner, and it maybe established by ly difficult to find a man of sufficient cha- 

the confessionofthe juror himself, on oath, racter and information to serve on a juiyt 

or by other testimony. . who had not formed an opinion, cither 

But in order to shew that a juror does from his own knowledge, or from report, 

not '* stand indiffcrentbetween the accus- The juror in the present case had ex- 

cr and the accused, as to the matt^ in tS' pressed no opinion. He had formed no 

«t/^,*' it is not sufficient to prove that he has opinion as to the facts. He had never 

expressed a general opinion, " that such seen the *' Prospect before Us,'* and 

an offence as that charged by the indict- therefore could have formed no fixed or 

ment ought to be punished ;" or *' that certain opinion aljout its nature or con- 

the party accused, if guilty of the offence tents. They had been reported to him* 

charged against him, ought to be punish- and he had formed an opinion that if they 

cd ;*• or that a book, for printing and were such as reported, the book was with- 

publisliing which the party is indicted, in the scope and operation of it law for 

comes within the law on which the indict- the puiiish'.nent cf '• ftilse, scandalous and 

jnent is founded." All these are gene- muIif;^ous hbels, against the President in 

ral expressions of opinion, as to the cri- his oRicial capp.city, written or published 

minality of an act of which the party is witl^ intent to defame him." And who 

accuseds and of which he may be guilty \ is there, that having either seen the book 

not declarations of an opinion that he ac- or heard of it, had not necessarily formed 

tually is guilty of the offence wUh wliioh the same opinion. 

he stands charged. It is impossible for But this juror had formed no <^inion 

any man in society to avoid having, and about the guilt or inner ence of the p^rty 

extremely difficult for him to avoid ex- accused ; which deprndcd on four f^cts 

pressing, an opinion, as to the criniinality Wholly (lls'-inct from the Oilnion which 

or innocence of tliose acts, which for the he had formed. First, whether the con- 

inost part, are the subjects of indictments tents of the book were really such as had 

for offences of a public nature ; such as been represented to him ? Secondly, wh^'- 

treason, sedition, and libels against the ther they sliould, on the trial, be proved 

government. Such acts always engage to be ti-ue ? Thirdly, whether the party 

public attention, and become the subject accused Wusre»lly the author or publish- 

of public conversation : and if to have er of this Iicok ? /\nd fourthly, whether 

formed or expressed an opinion, as to the lie wrote or published it *' with intent to 

feneral nature of those acts, were a suf- defiime the President, or to bring him in- 
dent groiiwl of challenge to a jurOr, to contempt or disrepute, or to excite a- 
when alledged against him, or of excuse .gainst him the hatred of the good pco- 
from serving when alledged by himself, pie of the United States ?'* On ail these 
it woidd be in the power of almo!»t every qeaions, the mind of the juror was per- 
offender, to prevent a jury fropu being fectly at large, notwithstanding the opi- 
impannelled to try him, and of almost nion which he had formed. He mighty 
every man, to exempt himself froin the consistently with that opinion^ determine 
unpleasant task of serving on such juries, them all in the negative ; and it was oa 
The magnitude 8c henioiis nature of an them that the issue between the United 
offence, would give it a greater tendency States and James Thompson Callender 
to attract public attention, 8c to draW forth depended. Consequently, this juroc, 
public expressions of indignation ; ^wouI4 notwithstanding the opinion which be 
ti)U$ encrease its phance of impunity, bad thus fbrmed^ did stand indificrtAt «a 
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40 the matter in issue, in the legal and 
proper sense, and in tlie''on}yir sense in 
which such indifPerencc can eVer exist ; 
and therefore his havinjjf formed that o- 
pinion, was not such an excuse as coukl 
have justified the court in discharging 
him from the jury. 

That this juror did not himself consi- 
der this opinion as un opinion respect- 
ing the « matter in issue," appears clear- 
ly from this circumstance^ ' that when 
called upon to answer on oath, '^ whether 
he had expressed any opinion as to the 
matter in issue ?" he answered that he 
had not. Which clearly proves that he 
did not regard the circumstance of his 
having formed this opinion, as a leg^l 
excuse, which ought to exempt him of 
right from serving on tlie jury ; but 
merely suggested it as a motive of deli- 
cacy, which induced him to wish to he 
excused* To such motives of delicacy, 
however commendable im the persons 
who feel them, it is impossible for courts 
of justice to yield, without putting it in 
the power of every man under pretence 
of such scruples, to exempt himself from 
those duties which all the citizens are 
bound to perform. Courts of justice 
must regulate themselves by legal princi- 
ples, which are fixed and universaj, ndt 
by delidate scruples, which admit of 
endless variety, according to the varjr ing 
opinions and feelings of men. 

Such were the reasons of this rc^pon- 
dent^ and he presumes of his colleague 
the said Cyrus Griffin, for refusing to ex- 
cuse the said John Basset, from serving 
on the -jury above mentioned. These 
reasons, and the decision founded on 
tliem, he insists were legal and valid. 
But if tlie reasons should be considered 
as invalid, and the decisioB as erroneous, 
can they be considered as so clearly and 
flagrantly incorrect, as to justify a con- 
clusion that they weyre adopted by this 
respondent, through improper motives ? 
are not these reasons sufficiently strong, 
or sufficiently plausible, to justify, a can- 
did and liberal mind in believing, that a 
judge might honestly have regarded them 
as solid ? Has it not been conceded, by 
the omissions to prosecute judge Griffin 
for his decision, that his error, if he com- 
mitted one, was an honest error? 
Whence this distinction between this 
respondent and his colleague ? And 
why is that o{Hnion imputed to one as a 
crime, which in the other ii considered 
9JI innocent 1 



And the said Samuel Chase ; tor pIflA 
to the Said second article of impeach- 
ment saiih> that he is not guilty of any 
high crime or misdemeanor, as in and by 
the said second article is alledged against 
him ; and this he prays may be enquir- 
ed of by this honorable court, in such 
manner as law and justice shall seem to 
them to require. 

The third article of impeachment al- 
ledges that this respondent *« with intent 
to oppress and procure the conviction of 
the prisoner, did not premit the evidence 
of John Taylor, a material witness in 
behalf of the said Callender, to be given 
in, on pi'etence that the said wimess 
could not prove the truth of the whole 
of one of the charges, contained in the 
indictment, although the said charge em- 
braced more than one fact." 

In answer to this charge, this respon- 
dent begs leave to submit the following 
facts and observations : - • * 

.The indictment against James Thomp- 
son Callender, which has been already 
mentioned, and of which a copy is exhibfc 
ted with this answer, consisted of two 
distinct and separate counts, each of 
which contained twenty distinct and in- 
dependent charges, or sets of words; 
Each of those sets of words was charged 
as a libel against John Adams, as Pre^i : 
dent of the United States — and the 
twelfth charge embraced the following 
words, " He (meaning president Adams) 
was a professed aristocrat; he proved 
ftiithful and serviceable to the British in- 
terest.*' Tlie defence set up was confined 
to this charge, and was rested upon the 
tiiith of the words. To the other nine* 
teen charges, no defence of any kind was 
attempted or spoken of, except such as 
might arise from the supposed unconstitu- 
tionality of the sedition lavr ; which if 
solid, applied to the twelfth charge, as 
well as to the other nineteen. It was 
to prove the truth of these words, that 
John Taylor, tlie person mentioned in the 
articles of impeachment now under consi*- 
deration, was offiired as a witness. It can 
hardly be necessary to remind this honora- 
ble court, that wh^n an indictment for a 
libel contains several distinct charges, 
founded on distinct sets of words, the pai!^ 
ty accused, who in such cases is called the 
<( traverser, must be convicted, unless ho 
makes a sufficient defence against evefy 
charge. His insocence on one, does not 
prove him innocent on the others* If the 
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peditioa law should be considered as tin- liberty to consent to such a departure 

constitutional, the whole indictment, in- from legal principles. 

chiding this twelfth charge, must fall to Hence appears the utter futility of a 

the ground, whether the words in questi- charge, which attributes to this respondent 

en were proved to be true or not. If the a purpose as absurd as it was wicked ; and 

Jaw should be considered as constitutional, without the slightest proof, imputes to the 

then the traverser, whether the words in worst motives in him the same action, 

the twelfth charge were proved to be true which in his colleague is considered as free 

or not, must be convicted on the other from blame. But this respondent will not 

nineteen charges, against which no de- content himself with shewing, that hii 

fence was offered. This conviction on conduct in concurring with his colleague 

tuneteen charges, would put the traver- in the rejection of John Taylor's Jestimo- 

ser as completely in the power of the court ny, could not have proceeded from the mo- 

by which the amount of the fine and term tives ascribed to him ; but he will shew 

of the imprisonment were to be fixed, as that tliis rejection, if not strictly legal & 

a conviction upon all the twenty charges, proper, as he believes and insists that it 

The imprisonment could not exceed two is, rests on legal reasons of sufficient force 

years, nor the fine be more than two thou- to satisfy every mind, that a judge might 

sand dollars. If then this respondent were have sincerely considered it as correct. 

desirous of procuring the conviction of the The words stated as the ground of the 

traverser, he was sure of his object, with- twelfth charge above mentioned, are stated 

out rejecting the testimony of John Tay- in the indictment as one entire and indi- 

lor. If his temper towards the traverser visible paragraph, constituting one entire 

were so vindictive, as to make him feel offence. This respondent considered them 

anxioustoobtainanopportunityandexcuse at the trial, and still considers them, as 

for inflicting on him the whole extent of constituting one entire charge, and one 

punishment permitted by the law, still a entire offence ; and that they must be tak- 

conviction on nineteen charges afforded en together in order to explain and sup- 

this opportunity and excuse, as fully as a port each other. It is clear that no words 

conviction on twenty charges. One slan- are indictable as libellous, except such as 

der more or l^ss, in such a publication as expressly, or by plain implication, charge 

the ** Prospect before Us," could surely the person against whom they are publish- 

be of no moment. To attain this object, ed, with some offence either legal or mo- 

therefore, it was not necessary to reject ral. To be an '* aristocrat," is not in it- 

the testimony of John Taylor. self an offence, either legal or moral, 

That the court did not feel this vindic- even if it were a charge susceptible of 
tive spirit, is clearly evinced by the mode- proof ; neither was it an offence cither 
ration of the punishment, which actually legal or moral, for Mr. Adams to be 
was inflicted on the traverser, after he was "faithful and ser\'iceable to the British 
convicted of the whole twenty charges, interest," unless he thereby betrayed or 
Instead of two thousand dollars, he was endangered the interests of his own coun* 
fined only two hundred, and was sen ten- try ; which does not necessarily follow, 
ced to only nine months imprisonment, and is not directly alledged in the publi- 
instead of two years. And this respondent cation. These two phrases, therefore, 
avers, that he never felt or expressed a taken separately, charge Mr. Adams with 
wish to go further ; .but that in this decisi- no offence of any kind ; and, consequent- 
on, as well as in every other given in the ly, could not be indictable as libellous: 
course of the trial, he fully and freely con- but taken together, they convey the in- 
curred wHh his colleague. Judge Griffin, plication that Mr, Adams, being an " aris- 

As a further proof that his rejection of tocrat," that is, an enemy to the republi- 
this testimony did not proceed from any can government of his own country, had 
inEiproper motive, but from a conviction in subserved the British interest, against the 
his mind that it was legally inadmissible interest of his own country ; which would, 
and that it was, therefore his duty to re- in his situation, have been an offctice 
ject it, he begs leave to state, that he in- both moral and legal ; to charge him 
teriered, in otder to prevail on the district with it was, therefore, libellous, 
attorney to withdraw his objection tothose Admitting, therefore, these two phrases 
questions, and consent to their being put ; to constitute one distinct charge, and one 
which ttet officer refiised to d0| on .the entire offence, this respondent considers 
ground «« that he did not feel himself at «nd states it to be laV) that no justifi<^^^ 
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VfK\ch went to p^rt onljr of the offence, 3d. " Dp you know whether Mr^ 

could be received. The plea of justificati- Adams did not, in the year 1794, vote 

on must always answer the whole charge, against the sequestration of British debtsy 

or it is bad on the demurrer ; for this and also against the bill for suspending 

plain reason, that the object of the plea intercourse with Great Britain ?" 

Is to shew the party's innocence ; and he The second question, it is manifest, had 

cannot be innocent, if the accusation nothing to do with the twelfth chaise ; 

ftgainst him be supported in part. Where for Mr. Adam's approbation or disappro- 

the matter of defence may be given in bation of the funding system, could not 

evidence, ^thout being formally pleaded, have the most remote tendency to prov« 

the same rules prevail. The defence that he was an aristocrat, or had proved 

must be of the same nature, and equally faithful and serviceable to the British in* 

complete, in one case as in the other, terest. In that part of the publicatioiiL 

The only difference is in the manner of which furnishes the matter of the tlur- 

^ringing it forward. Evidence, therefore, teenth charge in the indictment, it t« 

which goes only to justify the charge in indeed stated, that Mr. Adams, <^ when 

part, cannot be received. It is not indeed but in a secondary station censured the 

necessary, that the whole of this evidence funded system," but these words an in 

-should be given by one witness. The themselves wholly immaterial ; and no 

justification may consist of several facts, attempt was made, nor any evidence of- 

some of which may be proved by one fered or spoken of, to prove the truUi of 

person, and some by another. But proof, the other matter contained in the thir« 

in such cases, must be offered as to the teenth charge. It was from their connect 

whole, or it cannot be received. tion with that other matter, . that these 

In the case under consideration, no words could alone derive any importance ; 
proof was offered as to the whole matter and consequently their truth or falshood 
contained in the twelfth article. No wit- was altogether immaterial, while that 
ness except t&e above mentioned John other matter remained unproved. This 
Taylor, was produced or mentioned, question, therefore, which went solely to 
When a witness is offered to a court and those immaterial words, was clearly in-* 
jury, it is the right and duty of the court, admissible. The third question was in 
to require a statement of the matters in- reality, as far as the second from any con-. 
tended to be proved by him. This is the nection with Uie matter in issue, although 
invariable pi'actice of all our courts, and \its irrelevancy is not quite so apparent, 
was done most properly by this respon- Mr. Adam's having voted against the 
dent and his colleague, on the occasion in tWo measures alluded to in that questions 
question. From the statement given by ifhe did in fact vote against them, could 
the traverser's counsel, of what they ex- by no means prove that he was " faithful 
pected to prove by the said witness, it ap- and serviceable to the British interest,'* 
peared that his testimony could have no in any sense, much less with those im- 
possible application to any part of the in- proper and criminal views, with which 
dictment, except the twelfth charge above the publication in question cehainly 
mentioned, and but a very weak and im- meant to charge him. He might, in the 
perfect application even to that part. The honest and prudent performance of his 
court, therefore, as it was theu* right and duty towards his government and his 
duty, requested that the questions intend- country, incidentally promote the inter-* 
cd to be put to the witness, should be re- ests of another country ; but it was by no 
duced to writing, and submitted to their means competent for a jury to infer from 
inspection ; so as to enable them to judge thence, that he was '' faithful" to that 
more accurately, how far those questions other country, or, in other words, that he 
were proper and admissible. This being held the interests of that other country 
done, the questions were of the following chiefly in view, and was actuated in giv- 
tenor and effect : ing his vote by a desire to promote theaif 

1st. « Did you ever bear Mr. Adams independently of, or without regard to the 

express any sentiments favorable to mo- interests of his own country. Such antR'* 

narchy, or " aristocracy," and what were ference could not be made from the fiact* 

they ?*• admitting it to be true. The fact, if trQe» 

2d. ^ Did you ever hear Mr. Adams, was no evidence to support such an infer* 

while vice-president, express his disap- ence, therefore the fact was immaterial ; 

probation of the funding systeni •*' ^^ ^^ ^^^* ^^^ province and duty of the 
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«6urt9 in such ciix^uthitaiiees, to decide whether an'opihidn thtfe favof able to ariv 

6n the materiality of facts offered in evi- tocracy or monarchy ? One man would 

dence, it follows clearly, tliat it was the think it favourableandanother not so. ^c 

right and daty of the court, in this in- cording to the opinions which they vci\c:Y,\ 

stance, to reject the third question ; an rcspeciTelyentertain, on political subjects. 

affirmatiTe answer to which could have The first question, therefore, wai inuOu* 

pmved nothing in support of the defence, elusive, immaterial and inadmissible. 

• The first question, therefore, and the Thesecond,as has already been rem u ;- 

only remaining one proposed to be put to ed, was wholly and manifestly fore:j;;n 

this witness, stood alone ; and am afBr- from the matter in inssue. Mr. Acar s 

mative answer to it if it could have prov- dislike of the funding system, ii he dl ^ 

ed ally thing, could have proved only a fact dislike it, had nothing to 4o vitl. ..< 

part* of the charge ; namely, that Mr. aristocracy or his faithfulness to ♦.■.^ i. - 

Adams was an aristocrat. But evidence ish interest. There is no preit. c - 

to prove a part only of an entire and indi- saying, that such a question ou; i -o 

Tisible charge, was inadmissible for the have been admitted. 

reasons stated above. As to the third? '* whether Mr. A(^:^r.^ 

If, on the other hand, the phrase in had not voted against the sequestratit.  '" 
question, <* that Mr. Adams was an aris- British property, and t,he suspension of 
tocrat," that ** he had proved faithful and commercial intercourse with Great BI- 
serviceable to the British interest," were tain," it has already been shewn tolr.' rl- 
distinctand divisible, and constituted two together improper; on the girund tl;-t 
distinct charges, which may perhaps be such votes, if given by Mr. Adams, were 
the proper way of considering them, still no evidence whatever of his lu^vinj; bem 
the above mentioned questions were im- " faithful and serviceable to the British in- 
proper and inadmissible, in that point of terest.*' If he had been so, provi^el it 
▼lew. were, in his opinion, at the samt: nme 

The first charge in that case is, that useful to the interests of his own coiv- rvf 

Mr. Adams "was an aristocrat." To be an which it well might be, and the cent rjr 

aristocrat, even if any precise and defmite of which is not alledgedby this part ol M 

meaning could be affixed to the term, is publication, taken separately, it was no 

not an offence either legal or moral ; con- offence of any kind ; and to char,»c him 

aequently, to charge a man with being an with it was not a libel. The charge wis, 

arifitocratisnotaliijel; andsuch a cliargc therefore, immaterial and fii-ilci ?.nd no 

in an indictment for a libel, is wholly im- evidence for or against it could proj)ci'iy he 

material. Nothing is more clear, than received. And, finally, if the charge Ir.d 

that immaterial matters in lef;nl proceed- been material, and the giving of thc^e 

ings ought not to be proved, aud need not votes had been legal endence to prove it, 

be disprovtd. In the next place, the tenn that fact was on record in the journals of 

" aristocrat** is one of l.^iose vaj^ue inde- the Senate, and might have bee|i proved 

finite terms, \ihicli admit not of precise by that record, or an official copy of it. 

meaning, and arc not suoccptible^ of proof. As this evidence was the highest of which 

What one peison might consider as aris- the case admitied, no inferior evidence of 

tocracy, anoti^er would consider as repub- it, such as mcual oroof is well known W> 

licantsm, and a thiixl as democmcy. If be, couldbe ad .\r.icd. • 

indictments could be supported on such • For these r:- r.. ;tis this respondent did 

grounds,the Kuiltorinnoccnceof the party concur with hli f/.iieague, the said Cyni* 

accused, must be measured, not by any Griffin, in rcjw'cil:;;; the three above nie.> 

fixed or known nde, but by the opinions tioned questions'; but not any other tts- 

which the jurors appointed to try him timony that the said John Taylor migi»i 

might happentOentertam, concerning the have been able to give- In this he in* 

nature of aristocracy, democracy, or repub- sists that he acted legally and propcrivi 

licanism. And, lastly, the question itself according to the best o£ his ability. If 

was as vague, and as void of precise mean- he eiredj it is impossible, • for the rec- 

ing, as the charge of which it was intend- sons stated by him in the beginning of his 

ed to famish the proof. The witness was answer to this ardcle, to supp<>se that he 

called upon to declare *' whether he had erred wilfully ; since he could have had no 

heard Mr. Adams express any and what possible motive for a piece of 'inisconAuct 

opinions favorable to aristocracy or -mo- so shameful, and at the same time so well 

narcby ?" How was it to be determinedi calculated to give offence. In a poinC 
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Ho liable to misftpjVrehensionaiKl misrepre- mit to this h6tiorfible court, in order to 

Mentation, and so likely to be used as a shew that if he, in common with his col# 

means of exciting public odium against league, committed an error it was an cr« 

him, it is far more probable, that had he ror into which the bestand the wisest mell 

been capable of bending his opinion of the might have honestly fallen, 
law to other motives he would have ad- It will not be denied and canao't be 

milted illegal testimony; whicb^ taken in doubted, that according to our laws, evi» 

its utmost effect, could have had no ten- dence, whether oral or written, may be 

dency to^thwart those plans of vengeance rejected and prevented from going before 

as^ainst the travei*ser, under the influence the jury, on various grounda— Ist. For 

of which he is supposed to have acted. incompetency ; where the source from 

If his error was an honest one, which which the evidence is attempted to be 

as' hU colleague also fell into it, might in drawn, is an improper source ; as if a wit« 

^charity be supposed ; and as there is not ness 'were to be called who was infamousi 

a shadow of evidence to the contrary, or interested in trite event of the suit ; or a 

must in law be presumed \ he cannot, for paper should be offered in evidence, which 

committing it, be convicted of any of- was not between the same parties, or was 

fence, much less a high c^nie and misde- not executed in the forms prescribed \xf 

zneanor,fpr which he must, on conviction, law. 2d For irrelevancy ; when the evi- 

be deprived of his office. dence offered is not such, as in law will 

And for plea to the said third article of warrant the jury to infer the fact, intended 

impea^chment, the said Samuel Chase to be proved ; or where that fact, if pro* 

saith, that he is not guilty of any high ved is immaterial to the issue. For these 

crime or misdemeanor, as in and by the reasons, and perhaps for others which 

said third article as alledged against him ; might be specified, evidence may properlf; 

and this he prays may be enquired of by be rejected in trials before our courts, 
this honorable court, in such manner as As little can it be doubted, that accor- 

law and justice shall seem to them^to re- ding to our laws, the court and not the 

quire . jury is the proper tribunal for deciding all 

The fourth article of impeachment al- questions relative to the admissibility of 

ledges, that during the whole coui-se of evidence. The effect of the evidence whea 

the trial of James Thompson Callender, received, is to be judged of by the jury ; 

above mentioned, the conduct of this re- but whether it ought to be received, must 

spondent was marked by ^^manifest in- be determined by the court. .This arises 

jiutice, partiality and intemperance :" and fivm the very constitution of the trial by. 

five particular instances of the " injustice, jury ; one fundamental principle yrhich is, 

partiality and intemperance" are adduced, that the jury must decide the case, not ac- 

The first consists, <^ in compelling the cording to vague notions, secret impress!'* 

prisoner's counselto reduce to writing and ons or general belief^ but according to* 

subm\t to the inspection of the court legal and proper evidence, delivered in 

for their admission or rejection all questi- court. So strictly is this rule observed^ 

ons which the said counsel m^ant to pro- that if one juror have any knowledge of 

pound to the abovementioned John Tay- the matter in dispute, it may influence hit 

l^r,. the witness.'* own judgment, but not that of his fellow 

This respondent) in answer to this part jurors, unless he state it to them on oath 
of the article now under consideration, in open court ; and nothing is more corn- 
admits that the court, consisting of him- mon than for our courts, ciler all the evi- 
aelf and the above mentioned Cyrus dence which the party can produce has 
Griffin, did require the counsel for the tra- been offered and received, to tell the jury 
verser, on the trial of James Thompson that there is no evidence to support the 
Callender above mentioned, to reduce to claim, or the defence ; or when proof is 
writing the questions which they intended offered of a certain fact, to determine that 
to put to the said witness. But he denies^ such fact is nor^rPoper to be given in cvi- 
that it is .more his act than the act of his dence. 

colleague, who fully concurred in this Hence it results, and is every day's 

measure. The measure as he apprehends practice, that when a witness is produced, 

and insists^ was strictly legal and proper ; or a writing is offiered in evidence, the 

]iis reason for adopting it, and he pre- opposite party having a right to object to 

siuaes those of his colleague^ be will sob- theevidence If he should think it impco* 
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per, refuiM»to be infermed'vrbftt the wit- 
ness is to prove or to see the writing before 
the first is examined or the second is read 
to the jiuy. The court has the same right) 
resulting necessarily from its power to de- 
cide all questions relative to the admissibi- 
lity of evidence. This right our courts 
are in the constant habit of exercising ; 
not only when objections are made by the 
parties, but when there being no objec- 
tion} the court itself has reason to sus- 
pect that the testimony is improper. In 
most cases, but not in all, consent by the 
opposite party removes all objections to 
the admissibility of evidence, and courts 
|K>metimes infer consent from silence ; but 
M it is their duty to take care, that no 
improper pr illev al evidence goes to the 
jury, unless the objection to it be removed 
by consent of parties : it is conse^ently 
their duty, in all cases where they see 
reason to suspect that the evidence offered 
is improper, to ascertain whether consent 
hus been pven^ or whether the seeming 
acquiescence of the opposite party has pro-* 
cecded from inattention. This is more 
particularly their duty in crimmal cases, 
where they are bound to be counsel for 
the government, as well as for the party 
accused. 

It being thus the right and duty of a 
court before which a trial takes place, 
to inform itself of the nature of the 
evidence offered, so as to be able to 
judge whether such evidence be proper, 
It results necessarily that they have a 
light to require, that any question in- 
tended to be put to a witness, should be 
Induced to writing ; for that is the form 
in which their deliberation upon it may 
be most perfect, and their judgment 
will most likely to be correct. In the 
case now under consideration, the court 
^d exercise this riglit. When the 
testimony of John Taylor was offered, 
the court enquired of the traverser's 
counsel, what that witness was to prove. 
The statement of his testimony given in 
answer, induced the court to suspect that 
it was irrelevant and inadmissible. They 
therefore, that they might have an oppor- 
tunity ibr more careful and accurate con- 
flideration, called upon the counsel to state 
in writing, the questions intended to be 
put to the witness. 

This is the act done by the court, but 
ecmcurred in by the respondent, which 
has been selected and adducedf as one of 

the proofs aod mitiAoes itf Jj^iomtfni 



injustice, partiality, and intemperance" 
on his part. He owes an apology to this 
honorable court, for having occupied so 
much of its time with the refutation of a 
charge which has no claim to serious con- 
sideration, except what it derives from 
the respect due to the honorable body by 
which it was made and the high character 
of the court where it is preferred. 

The next circumstance stated by the 
' article now under consideration, as an 
instance and proof of ^ manifest injus- 
tice, partiality, and imtemperance" in 
this respondent, is his refusal to post* 
pone the trial of the said James Thom- 
son Callender, ** although an affidaTit 
was regularly filed, stating the absence 
of material witnesses on behalf of the ac« 
cused, and although it was manifest that 
with the utmost diligence, the attendance 
of such witnesses could not have bees 
procured at that term." 

This respcMident, in answer to this 
part of the charge, admits, that in the 
above mentioned trial* the traverser's 
counsel did move the court, while tMs 
respondent sat in it alone, for a continu- 
ance of the case until the next term ; 
not merely a postponement of the trial 
as the expressions used in this part of 
' the article would seem to import ; and 
did file as the ground work of their mo- 
tion, an affidavit of the traverser, a true 
and official copy of which, marked ex- 
hibit No. 5, this respondent herewith 
exhibits and begs leave to make part of 
tliis answer; but he denies that any 
sufficient ground for a continuance until 
the next term, was disclosed by this 
affidavit : as he trusts will clearly appear 
from the foHowing facts and observations. 

The trial of an indictment at the term 
when it is found by the grand jury^ is 
a matter of course, which the prosecutor 
can claim as a right unless Icjgal cause 
can be shewn for a continuance. The 
prosecutor may consent to a continuance, 
but if he withholds his consent, the 
court cannot grant a c<Mitinuace without 
legal cause. Of the sufficiency and 
legality of this cause, as of every other 
question of law, the court must judge; 
but it must decide en this as on every 
other point, according to the fixed and 
known rules of law. 

One of the legal grounds, and the 
principal one on which such a ceDtina- 
ance may be granted, is the absence of 
(ompcteiit wA mamial witacaaesi whom 



the party omnot produce %X the present It is therefore a settled aiid most neces- 

term> but has a reascnable ground for ex- Sary rule, that every application * for » 

pecting to be able to produce at the next continuance, on the ground of obtaining 

term. Analagous to this, is the inability testimony, must be supported by an affi-^ 

to procure at the present term, legal and davit, disclosing sufficient matter to sa- 

matcrial written testimony, whidi the tisfy the court, that the testimony wanted 

party has a reasonable expectation of be- " is competent and material,*' and that 

ing able to procure at the next term. there is ^^ reasonable expt^ctation of pro- 

These rules are as reasonable and just curing it within the time prescribed/' 
HI themselves, as they are essential to From, a comparison of the affidavit in 
the due administration of justice, to the , question with the indictment, it will soon 
punishment of offences on the one hand, appear how far the traverser in this casei 
and to the protection of innocence on brought himself within this rule, 
the other. If the Continuance of a cause, The absent witnesses, mentioned in the 
on the application of the party accused, affidavit, are William Qardner, of Ports- 
were a matter of right, it is manifest mouth, in New Hampshire; Tench Coxe, 
that no indictment would be brought to of Philadelphia, in Pennsylvania ; Judge 
trial until after a delay of many months. Bee, of some place in South Carolina,; 
If, oh the other hand, the granting of a Timothy Pickering, lately of Phtladel- 
contimiance depended not on fixed rules, phia, in Pennsylvania, but of what place 
but on the arbritrary will of the court, it at that time, the deponent did not know ; 
would follow that weakness or partiality William B. Giles, of Amelia county, in 
might induce a court, on some occasions, the state of Virginia; Stephens Thomp- 
to extend a very improper indulgence to son Mason, whose place of residence is 
the party accused ; while on others, pas«- not mentioned in the affidavit, but was 
sion or prejudice might deprive him of known tobe in Loudon county, in the state 
the necessary means of making his de- of Virginia; and General Blackburn, of 
fence. Hence the necessity of fixed Bath county, in said state. The affidavit 
rules, which the judges are bound to ex- also states, that the traverser wished to 
pond and apply, under the solemn sane- procure ^as material to his defence, autheix« 
lion of their oath of office. tic copies of certain answers made by the 

The true and only reason for granting President of the United States, Mr. A- 

a continuance is, that the party accused dams, to addresses from various persons^; 

may have the best opportunity that the and sdso, a book entitled ^ an Essay ou 

law can afibrd to him, of making his de- Canon, and Feudal Law,*' or entitled in. 

fence. But incompetent or immaterial words to thatfiurfiotty which was ascribed 

witnesses, could not be examuied if they to the President, and which, the traverser 

were present ; and consequently, their believed to have been written by him; and 

absence can deprive the party of no op- also evidence to prove that the President 

portunity which the laws afford to him, was in &ct, the author of that book, 

of making his defence. Hence the rule, It is not stated, that the traverser had 

that the witnesses must be competent any reasonable ground to expect^ or did 

and material. expect to procure this book or evidence^ 

Public justice will not permit the trial or these authentic copies, or the attend-^ 

of offenders to be delayed, on light or ance of any one of these witnesses, at the 

unfounded pretences. To wait for testi- next term. Nor does he attempt to shew 

xnony, which the party really wished for, in what manner the book, or the copies 

but did not expect to be able to produce <»f answers to addresses, were mAterial^. 

within some definite period, would cer- so as to enable the court to form a judg« 

tainly be a very light pretence ; and to ment on that point. Here Uien, the affi- 

xnake him the judge, how hv tiiere was davit was clearly defective. His believ* 

reasonable expectation of obtuning the ing the book and c(^ies tobe material) 

testimony within the proper time, would, was of no weight, unless he shewed to 

put it in his power to delay the trial, on the court, sufficient grounds for enter- 

the most unfounded pretences* Hence taimng the same (pinion. Moreover he 

the rule, that there must be reasonable does not state, where he supposes that 

grojbjid of expectation, in the judgement this book, and those authentic copies maf . 

of the court, that the testimony may be be found : so as to enable the court t^^ 

obtained mthUi tji^ Foper tioxe^* i^<^i bow far a reasonaUe cxpeOaUgAi. 
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of obtaining^ t^em, inight be entertained. 
On the ground of this book and these co* 
pies, therefore, there was no pretence 
for a continuance. As to the witnesses, 
it is manifest, that, from their very dis- 
tant and dispersed situation, there exist- 
ed no ground of reasonable expectation, 
that their attendance could be procured 
at the next term, or at any subsequent 
time. Indeed) the idea of postponing 
the trial of an indictment, till witnes- 
Bes could be convened at Richmond, 
from South Carolina, New Hamp- 
pUrtj and the western extremities of Vir- 
ginia, is too chimerical to be seriously 
cntertauied. Accordingly the traverser, 
though in his affidavit he stated them to 
be V material, and declared that he could 
hot procure their attendance at that term, 
could not venture to declare on oath, that 
he expected to procure it at the next, or 

' at any other time ; much less that he 
had any reasonable ground §ov such ex- 
pectation. On this ground, therefore, 
the affidavit was clearly insufficient : and 
it is consequently the duty of the couit 
to ceject such application. 

But the testimony of these witnesses, 
as stated in the affidavit, was wholly im- 
material ; and therefore, their absence 
was no ground for a continuance, had 
there been reasonable grOUnd for expect- 
ing their attendance at the next term. 

William Gardner and Tench doxe, 
■were to prove, that Mr. Adams had turn- 
ed them out of office, for their political 
opinions pr comluct. This applied to 
that part of the publication, which con- 
stituted the matter of the third charge 
in the indictment, in these words, *' the 
aame system of persecution extended all 
over the continent. Evei^y person hold" 

' ing^an office, must either quit it or 
think and vote exactly with Mr. Adams." 
•—Judge Bee, wa$ to prove, that Mr. A- 
dams had advised and requested him by 
letter, in the year 1799, to delivei^Tho- 
xnas Nash, otherwise called Jonathan Ro- 
bins, to the British consul, in Charles- 
ton. This might have had some applica- 
tion to the matter of the seventh charge ; 
which alledged that "the hands of Mr. 
Adams, were rftekipg with the bipod of 
ihepOQr, friendless, Connecticut sailor.'* 
Timothy Pickering was to prove, that 
*Mr. Adams, and while Congress was in 
session, was many weeks in possesion of 
important dispatches, from the American 
inifiiater in Francei without commnnif^aV 



ing them to Congress. This testunjoof 
was utterly immaterial ; because, adiiut- 
ting the fact to be so, Mr. Adams was 
not bound, in any I'espect, to communi* 
cafe those dispatches to Congress, unkss 
in hit discretion, he should think it ne- 
cessary ; and 24so, because, if true, had 
no relation to any part of the indictment. 
Tliene are, indeed, thi^ee charges, ou 
which it might at first sight seem to have 
some slight bearing. These are tltc 
eightli, the word, furnishing the matter 
of which are, '^ every feature in the ad- 
ministration of Mr. Adams, forms a dis. 
tinct and additional evidcn^^e, that he was 
determined at all, events, to embroil this 
country with France ;"the fourteenth, 
the words stated in which, alledges, that 
<i by sending these ambassac^^ors to Paris, 
Mr. Adams and his British faction, de- 
signed to do nothing but mischief," and 
the eighteenth, the matter of which states, 
** That in the midst of such a scene of 
profligacy and usury, the President per- 
sisted as long as he durst, in making bis 
utmost efforts, for provoking a French 
war,*' To no other charge in the indict- 
ment, had the evidence of Timothy 
Pickering, as stated in the affidavit, the 
reniotest affinity. And surely, it \vill 
not he pretended by any man, who shall 
compai-e this evidence, with the three 
charges above mentioned ; that the fact 
intended to be proved by it, furuislicd 
any evidence proper to go to a jury, in 
supiKirt of either of tlios»e cliarges, that 
*' every feature of his administralion, 
formed a distinct and additional evidence, 
of a determination at all events, to era- 
broil this country with France," that 
** in scndini^ ambassadoi^s to Faiis, he 
intended nothiiig but mischief,*' that ''in 
fthe midst of a scene of profligacy and 
usury, hb persisted, as long r.s he durst, 
in making his utmost efibrts for pro vol:" 
ing a French war,'* are chaiges, which 
surely cannot be supported or justi£td 
by th(: circumstances of his *' keeping 
in his possession for sevei*al weeks, while 
Congress was in session, dispatchs fit>iu 
the American minister in France? wtli- 
out communicating them to Congress," 
which he was notbound to do, and which 
it was his duty not to do, if he supposed 
that the communication, at an cariier pe- 
riod, would be injurious to the public in- 
terest The testimony of William B.- 
Giles and Stephens Thompson Mason, 
jras to prove^ that Jl^« Ad«n;s had ut< 
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tered in their hearings certain, send* to be established^ could haire any effect ki 
liients, favorable to atistocratic or monar* mitigating the punishment, which depend- 
chical principles of government. ed on the court and not on the jury, the ' 

This has no reference except to a part court in passing sentence mio^ht make, and 
of the twelfth charge; %vhich has been in this case, act ually/ did msj^e, the fullest 
already shewn to be wholly immateinal if abatement on that account that the testi*^ 
taken separately, and wholly incapable of mony it adduced would warrant, 
a separate justification, if considered as This testimony, therefore, was in ev*- 
part of an entire charge. And, lastly, it ery view immaterial ; and had it been ma- 
was to be proved by gen. Blackburn, that terial, there existed no ground of reason- 
in his answer to an address, Mr. Adams able expectation, that it could be obtained 
avowed, '• tjjat there was a party in Vir- at the oexl termor any future term. For 
ginia, which served to be humbled into these reasons, andnot from those criminal 
dust and ashes, before the indignant frowns motives, which without the least shadow 
€>f their injured, insulted and offended of proof are ascribed to him, thisrespon- 
country.** There were but two charges dent didoverrule and reject the motion for 
in the uidictment to which this feet, if a continuimce till the next term : as it wat 
irue, had the most distant resemblance.-* his duty to do, since he had no discretion 
These are the fifteenth and sixteenth, the in the case, but was bound by the rules of 
words forming the matter of which, call law. 

Mj^. Adams ^^ an hoary-headed libeUer of But in order to afford every accommoda* 
the governor of Virginia, who with all tiontothetraverserand his counsel, which 
the fury, but without the propriety or it was in his. power to ^ve, this respon- 
sublimity of Homer's Achilles, bawled dent did offer to postpone the trial for a 
out, t9 arms, then, to arms V* and ^^ who month or more, in order to afford them full 
floating on th^bladderofpopularity threat- time for preparation, and for procuring 
ened to make Richmond the centre pomt such testimony as was within their reach, 
of a bonfire.'* It would be an abuse of This indulgence they thought proper to 
the patience of this honorable court, to oc- refiise. 

cupy any part of its time in proving, that On Monday, the second, and Tuesday, 
the fact intended to be proved by general the 3d day of June, 1800, when Judge 
Blackburn, could not in the slightest de- Griffin had taken his scat in court; and was 
gree support or justify such charges as on the bench, thecounselfor the traverser, 
these. This is the arxount given of the renewed their motion for a continuance, 
testimony of the absent witnesses, by the foimded on the same affidavit ; and after 
affidavit filed as the ground of the motion a full hearing and consideration of the ar- 
for a continuance. From a comparison of gument, the court, judge Griffin concur- 
it with the indictment, it will appear th^it ing, overruled the motion, and ordered , 
out of twenty charges in the indictment, the trial to proceed, 
there were but eight, to which auy part of If this decision be correct, as he believe' 
the testimony of these witrvesses had the and insists that it is, no offence could be 
most distant allusion ; and that of. those committed by him in making or concur- 
4right charges there ar6 five, which the ring in it. It was a pi*ope rand legal per- 
testimony, having some allusions to them, foimance of his duty as a judge. If it be 
could n'ot in the slightest degree support.—* erroneous, still the error, if an honest one, 
Twclvecharges therefore, remained with- cannot be an offence, much less a high 
out even an attempt to justify them ; and crime and misdemeanor ; and as in his col- 
scventecn were wholly destitute of any le- league it has been considered as an honest 
gul or sufficient justification. On these se- error, he confidently trust it will be con- 
venteen charges, therefore, the traverser sidered so in him also, 
must have heenconvicted ; even if the re- To thethiixl charge adduced in support 
maining three had been completely justi- ef the article nowunderconsideration, the 
Tied by the testimony of the absent wit- charge ofusing^^ unusual, iiide and con- 
ncsses. The conviction on these seventeen temptuous expressions, towards the prison* 
charges, or even on one of them, would er's counsel," and of <^ falsely insinuating, 
have put it into tlie power of the court to that they wished to excite ^he public fears 
fine and imprison the travci*ser, to the and indignation, and to produce that in 
whole extent allowed by the law. If the subordination to law, to which the con- 
iruth of tbsceJthrce diai*^e5) adffiiittioj; it du^ of this respondent did manifestly 
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tend/* he cannot answer otherwise than 
by a general denial . A charge so vague^ 
admits not of precise or particular refuta* 
tion. He denies that there was any thing 
unusualorintentionally rude orcontemptu- 
ous in his conduct or his expressions to- 
wards thepusoner'scounsel; that he made 
:\ny false insinuation whatever against 
them, or that his owp conduct tended in 
any manner to produce insubordination to 
law. On the contrary, it was his wish 
and intention, to treat the counsel with 
the respect due to their situation and func- 
tions, and with the decorum due to his 
own character. He thought it his duty to 
restrain such of theirattemptsas he con- 
sidered improper, and to oyernile motions 
made by them, which he considered as un- 
founded in law ; but this it was his wish 
to accomplish in the manner least likely to 
offend, from which every consideration 
concurred in dissuading him. He did in- 
deed think at that time, and still remains 
under the impression, that the conduct of 
the traverser's counsel, whether from in* 
tention or not he will not undertake to say 
was disrespectful, irritating, and highly 
. incorrect. That conduct which he view*- 
cd in this light, might have produced 
some irritation in atemper naturally quick 
?jid \vi*am, and that this irritation might, 
lK)twithst£tndinghis endeavors to suppress 
it, have appeared in his manner and in 
bis expressions, he thinks not improbable ; 
ior he has had occasions ol' feeling and la- 
menting the want of sufficient caution and 
scif-conimand, in things of this nature. 
But he confidently affirms, that his con- 
cluct in this particular was free from in- 
tentional impropriety ; and this respon- 
dent denies, that any part of his conduct 
was such as oUi^ht to have induced the 
traverser's counsel to "abandon the caivse 
oftijeir clitjnt," nor does he believe that 
i\ny .such cause did induce them to take 
that step. Oa the contrary, he believes 
that it was taken by them under the influ- 
ence of passion or for some motive into 
which this respondent forbears at this time 
to enquire. And this respondent admits, 
that the said ti*averser was convicted and 
condemned to fine and imprisonment, but 
not by rcasoif of the abandonment of his 
counsel ; but because the charges against 
him were clearly proved, and no defence 
waa made or attempted against far the 
greater number of them. 

Tlie fourth charge in support of this 
article, attributes to this respondent <* re- 



peated and rezatiooi interruptions of the 
said counsel, which at length induced 
them to abandon the cause of their client, 
who was therefore convicted, and coa- 
demnod to fine and imprisonment." To 
this charge also, it is impossible to give 
any other answer but a general denial. He 
avers that he never interrupted the tra- 
verser's counsel vexatiously or except when 
he considered it his duty to do so It 
cannot be denied that courts haVe power 
to interrupt counsel, when in their opi- 
nion the correctness of proceeding requires 
it. In this, as in every thing ^Ise, they 
may err. They may sometimes act under 
the influence of momentary passion or irri- 
tation, to which they in common with 
other men, are hable. But unless their 
conduct in such cases, though improper or 
ill-judged, be clearly shewn to proceed, 
not from human infirmity, but from im- 
proper motives, it cannot be imputed to 
them as an offence, much less as ir crime 
or misdemeanor. • 

Lastly, this respondent is charged un- 
der this article with an ^ indecent solici- 
tude, manifested by him, for the eonvlctioa 
of the accused, unbecoming even a pub- 
lic prosecutor, by highly disgraceful to 
the character of a judge, as it was subver- 
sive of justice. This is another charge of 
which it is impossible to give a precise re- 
futation and to a general denial of which, 
this respondent must therefore confine him- 
self. He denies that he felt any solicitude 
whatever for the conviction of the traver- 
ser ; other than the general wish natural 
to every friend of trutli, decorum and vir- 
tue, that persons guilty of such offences, 
as that of which the traverser stood indict- 
ed, should be brought to punishment, for 
the sake of example . He has no 4iesiuiti- 
on to acknowledge, that his indignation 
was strongly excited, by the atrocijpus and 
profligate libel which the traverser was 
charged witli having written and publish- 
ed. This indignation, he believes, was 
felt by every virtuous and honorable man 
in the community, of every party, who had 
read the book in question, or become ac- 
quainted with its contents. How pro- 
|>erJy it was felt, will appear from the book 
itself, which this respondent has ready to 
produce to this honorable court ; from the 
parts of it incorporated into the indict- 
,ment now under considerati on ; and fi-oni 
some further extracts contained in the pa- 
per marked exhibit No. 6, which this 
respondent prays leave to make part of 
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this his antw^r. He admits, and it can 
never be to him a subject of self reproach 
w a cause of regret that he partook large- 
ly in this general indignation, but he de- 
nies that it in any manner influenced his 
conduct towards the traverser, which was 
regulated by a conscientious regard to his 
duty and the laws. He moreover con- 
tends, that a solicitude to procure the con- 
'wction of the traverser, however unbe- 
coming his character as a judge, would not 
have been an offence, had he left it ; un- 
less it ha<i,given rise to some misconduct 
on his part. Intentions and feelings, un- 
less accompanied by actions, do not con- 
stitute crimes in this country ; where the 
guilt or innocence of men is not judged of 
by their wishes and solicitudes, but by 
their conduct and its motives. And this 
tespondent thinks it his duty, on this oc- 
casion, to enter his solemn protest against 
the introduction in this country of those 
arbntrary principles, at once the offspring 
and the instruments of despotism, which 
would make ^ high crimes and misde- 
meanors" to consist in ^ n\de and con- 
* temptious expressions*' in ^'vexatious in- 
terruptions of counsel*' and in the mani- 
festation of << indecent solicitude*' for the 
conviction of a most notorious offender. 
8uch conduct is no doubt improper and 
unbecoming in any person, and much 
more so in a judge ; but it is too vague, 
to9 uncertain, and too susceptible of for- 
ced interpretations, according to the im- 
pulse of passion or the views of policy, to 
be admitted into the class of punishable 
offeinces, under a system of law whose 
certainty and precision in the definition of 
crimes, is its greatest glory, and the 
greatest privilege of those who live under 
its sway. 

In concluding his defence against thpse 
charges aontained in the fourth article of 
impeachment, he declares, that his whole 
conduct in that trial, was regulated by a 
strict regard to the principles of law, and 
by an honest desire to do justice between 
the United States and the party accused. 
He felt a sincere wish, on the one hand, 
that the traverser might establish his in- 
nocence, by those fair and suflicient means 
which the law allows; and a determination 
•n the other, that he should not, by sub* 
terfuges and firivolous pretences, sport 
with the justice of the country, and evade 
that punishment of which, if guilty, he 
was so proper an object. These intenti- 
#ns> he ia C9{|fkdcnt) wert legal and lauiU^ 



ble ; and if, in any part of his conduct, he 
swerved from this line, it was an error 
of his judgment and not of hislieart. 

And the said {"espondent for plea to the 
said fourth article of impeachment, saith, 
that he is Dot guilty of any high crime 
and misdemeanor, as in and by the said 
fourth article is alledged against him, and 
this he prays, may be enquired of by this 
honoitible court, in such manner as law 
and justice shall seem to require. 

The $fth article of impeachment char- 
ges this respondent, with liaving awarded 
^^ a capias agiunst the body of the said 
James Thompson Cullender, indicted for 
an offence not ca/Uiai^ whereupon the said 
Cailender was arrested and committed to 
close custody, contrary to law in that 
case made and provided." 

This charge is rested, first, on the act 
of congress of September !24th, 1789, 
entitled, ^^ an act to establish the judicial 
courts of the United States," by which 
it is enactedt '^ that for any crime or of- 
fence against the United States, the of- 
fender may be arrested, imprisoned, or 
bailed, agreeably to the usual mode of 
process, in the state where such offender 
may be found." And 2dly, on a law of 
the state of Virginia, whiah is said to 
provide, ^' that upon presentment by any 
grand jury, Of an offence not cafiUaly thd 
court shdl order the clerk to issue a 
summons agaimst the person or persons so 
offending, to appear and answer such pre- 
sentment at the next court.** it is con- 
tended, in support of this charge, that the 
act of congress above mentioned, made 
the state law the rule of ^proceeding, and 
that the state law was xiolated by issuinf^ 
a capias against Cailender, instead of a 
summons. 

The first observation to be made on this 
• part of the case is, that the date of the law 
of Virginia is not mentioned in the article. 
A very material omission 1 For it cannot 
be contended, that by the act of congress 
in question, which was passed for esiah- 
li^ingthelawsofthe United States, and 
regulating their proceedings it was in- 
tended to render these proceedings de- 
pendant •n vAkfiavre acts of the state le- 
gislatures. The intention certainly was, 
to adopt to a certain li^iited extent, the 
regulations existing in the states at the 
time of passing the act. Consequently, a 
law of Virginia, passed after this act, can 
have no operation on the proceedings un- 
der it. But by referring to the law of Vlr- 



 



l^ft, te^ueAtkmi it wffi be Aund to bear made all tlie^^nquiries which drctrmtun^ 
date on November i3tb, 1793, more than ces and the shortness of time allo>vc\l him 
three 3reaF6 after this act of congress, 'by for preparing his answer, would permit, 
which it is said to have been adopted. But that all the cases in which a summons ts 
the omission ofthe date of this law of Virw. considered as the only proper process^ arc 
ginia, is not the most material oversight cases of petty offencesV which on the pre- 
which has been made m citing it. Its sentmentofagrand jury, are to be tried 
title is, ** An act directing the method of by the court in a summary way, without 
proceeding against free persons, charged the intervention of a petit jury. ThcK« 
trith certain crimesy ficc." and it enacts, fore, these provisions had no appitcatton to 
section 3Stb, « That upon presentment the case of Callender, vhich could be no 
made by the grand jury, of an offence otherwise proceeded on than by indict- 
not capital, the court shall order the clerk ment, and trial on the indictment bj s 
.to issue a summons, or ot/ur frrofier firo^ petit jury. 

cesMj against the person or persons so pre- - It must be recollected that the act of 

sented> to appear and answer at the next Congress of September 24th, 17«9, en- 

court." It will be observed that these acts,, section Uy '^ that the courts of the 

words, " or other proper process," which United States, shall have power t* issue 

kave it perfectly in the discretion of the writs of scire fecias, habeas corpus, and 

court what process shall issue, provided it ail of her tvriie not specially provided for 

be such as is proper for bringing the of- by statute, which maybe necessary fer the 

fender to answer to the presentment, are exercise of their respective jurisdictions, 

omitted in this article of impeachment, and agreeable to the principles and usages 

From these words it is perfectly mani- of laws." Consequently the circuit 

fest, that the law of Virginia, admitting court, where the proceedings in question 

it to apply, did not order a summons to be took placa, had power to issue a capias a* 

issued, but left it perfectly in the direction gainst the traverser, on the presentment, 

of the court to issue a summons, or such unless the state law above mentioned ?jo- 

other process as they should judge proper, vcmed the case, and contained something 

It is therefore, a sufficient answef to to restrain the issuing of that wiit in %uch 

this article to say, that this respondent a case. This respondent contends, for the 

considered a capias as the proper process, reasons above stated, that this state law 

and therefore ordered it to issue ; whi^h neither applied to the case, nor contained 

he admits that he did immediately after any thing to prevent the issuing of a w- 

the presentment was found agaiiist the pias, if it had applied, 

said Callender, by the grand jury. Thus it appears that this respondent, in 

This he is intbrmed, and expects to ordering a capias to issue against Caller. - 
prove, has been the construction of this ^der, decided correctly, as it certainly wa* 
law by the courts of Virginia, and their his intention to do. But he claims no 
general practice. Indeed it would be the other merit than that of upright intention 
most strange, if any other construction or in this decision : for when he made the (K- 
practice had been adopteff. There are cision, he was utterly ii^norant that such 
many offences not capital, wliich are of a a law existed in Virginia ; and declares 
very djj.nyerous tendency, and on which that he never heard of it, till tWs article 
. very severe punishment is inflicted by the was reported by a committee of the House 
laws of Virt^inia; and to enact by la^ Y>f Representatives duringthepresent ses- 
that in all such cases, however notorious sion of Congress. This law was not mean- 
er profligate the offenders might be, the tioned on the trial either by the cotmsel or 
courts should be obliged » after a present- the traverser, or by Judg^ Griffin, who 
ment by a grand jury to pixxreed against certainly had much better opportunities ol 
them by summons ; would be to enact, knowing it than this respondent, and who, 
that as soon as their guilt was rendered no doubt, would have cited it had they 
extremely probable, by the presentment known it and considered it as applicable to 
of a grand jury, they should receive re- the case. This respondent well knows 
gular notice, to escape from punishment that in a cHminal view, ignorance of the 
by flfght or concealment. law excuses no man in offending against it 

It will also appear, as this respondent —but this maxim applies not to the deci- 

believes, by a reference to the laws and sion of a judge; in whom ignorance of the 

practice of Virginia^ ^ into which he has law in generaHvould cettaiiilf be a ^squa- 
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liftcalioti for this office, though n6t » which such prftsentmeftt shAll Imve beea 

crime; but ij^otance of a particular act of made." This laW| it is contanded, ia 

as:9embly, ol'a stat6 where he was an utter made the rule of decision by the abov» 

5trdnf5er,must be considered as a very par* mentioned act of Congress^ and was vio- 

dondble error; cspeciuily as the counsel lated by the refusal to continue the case 

for the prisoner to whose case that law is of Callender tin the next term. 

supposed to have applied, forbore or omit- In answer to this x^harge this respond" 

ted to cite it ; and as a judge of the state, ent declares, that he was at the time of 

aiways residcat in it» aiid long conversant making the abov6 menUoned decision, 

with its local laws, either forget this li\w, wlioUy ignorant of any such law of Viri* 

or considered it as inapplicable. ginia as that in question, that no such.- 

.. Such is the answer, which this respon- law was adduced gr -mentiooed by the 

d^ut mikes to tiie nfth article of impeach- counsel of Callender, in support of their 

ment. If he^ erred in this case, it was motion for a continuance ; neither whein 

through ignorance of the law, and surely they first made it, before this respondent 

i ignorance under such circumstances, can- sitting alone ; nor when ^ey renewed it, 

uot be a crime) much less a high crime & after Judge Griffin had taken his seat in 

mlsderaeanor, for which he ought to be court : that no such law was mentioned 

rjmoved fi*om his office. Ifa judge were by Judge Griffin ; who concurred in over- 

impeachable for acting against law from ruling the motion for a continuance and 

i^n;; ranee only, it would follow, that he ordering on the trial ; which he could 

would be punished in the same manner not have done had he known that such a 

for deciding against law wilfully^ and for law existed, or considered it as applica- 

deciding agaiTist it through mistake. In ble to the case ; and that this respondent 

o: ixtT wordS) theie-\^-ould be no distinction never heard of any such law, until the ar- 

bc'tv/een ignorance and design^ between tides of impeachmtnt now under consi- 

error and cojTuption. deration were reported, in the course of 

And the said respondent, for plea to the. present session of Congress, by a 

tUf sjiid fifth article of impeachment, saith committee of the House of Representa* 

thaf kc is not guilty of any high crime tives. 

i'.fl misdemeanor, ^*> in and by the said A judge is certainly bound to use all 

ii*",h tirticle is alledged a(»ainst him ; and proper and reasonable means of obtaining 

?. ;-is fv prays^ may be enquired of, by this a knowledge of the laws which he is ap- 

5. /norLble cotirt, in such manner, as law pointed to administer; but. after the us* 

v*!ic^ j'lsiice sliull seem to them to requii*e. of such means, to overlook, misimder- 

T h o si xth' sirticle of impeachment ailed* standing, or Vemain ignorant of some par- ' 

jtcs, 1 j>at this respondent, " v»'ith intent to ticular law, is at all times a very pardon* 

i/jpreiis ?tnd procure the conviction of the able error. It is much more so in the case 

^nifl Jarncs Thompson C::illendcr, did, at of a judge of the supreme court of the 

t^ie court afoi*e5aid, rule and adjudge United States, holding a circuit court in a 

tk.c siiid Caiiende"i' to trial, . during the particular state, witli which he is a stran- 

term at which he, th^ said Callender was ger, and with the local laws of which he 

];rastinted and indicted^ contrary to the can have enjoyed but very imperfect op- 

i^w in that case raiade and provided." portunities of becoming acquainted. It 

This charge also, is founded, 1st, on was foreseen by congress, in establish • 

«l-e act ofC'^rgress of Sej^t. 24th, 1789, ii)g the circuit courts of the United States, 

ivjove m:;nUoned, which enacts, section that difficulties and inconveni^ncies must 

5. x, ** that the laws of the several states, frequently arise from this source, and to 

except where the constitution treaties, or obviate such difficulties it was provided, 

statutes of the United States shall other- that the district judge of each state, who . 

wise provide, shall be regarded as the havin<^ been a resident of the state and a 

rules of decision, in trials at common lav>j practitioner in its courts, had all the nc- 

iuthecourtsof the United States, in cases cessary means of becomiiig acquainted 

where they apply j" and secondly, on a with its local laws, should form a part of 

law of the state of Virginia, . which is the circuit court in his own state. The 

supposed to provide, *' that in cases not judge of the supreme court is expected, 

capitaU the offender shall not be held to with reason, to be well versed in the ge- 

answer any presentment of a grand jury, neral laws ; but the local laws of the state 

uutU the court ziejU preceding that, during from the peculj^ previnc^ of tb^ district 
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^dj;€, vho mfij be jtiatly considered » 
partjculariy responsible for their dtic ob- 
aervance. If in tlie case in question, this 
vespcndent (Overlooked or misconstrued 
iliy locsd law of the Mate of Virf^lnia, 
which ouf>'ht to have governed the case, it 
Was equally overiooked and misunder- 
flftood, not only by the pri8oner*s counsel 
who made the motion, and who^^ peculiar 
duty it wsA to know the luw and brin^ it 
into the yiew of the court, but also by the 
district jttd^t who had the best oppor- 
tunities of lowing and undetstandinj? it, 
Widinwliom* neveiihefess, this oversij»;ht 
or mistake is considemd as a venal error, 
vliile in this respondent it is made the 
ground of a criminal charge. 

This respondent further states, that af- 
fer the most diligent and the most ex- 
'tensive enquiry which the time allowed 
&r preparing this answer would permit, 
he can find no law of Virginia which ex- 
pressly enacts, *^in cases not capital, the 
olFender shall not be held to answer any 
pi^esentment of a grand jury, until ttie 
court next succeeding that during ^vlnch 
aitch presentment shall have been made." 
This, prineiple he supposes to be an in- 
-'ference drawn by the authors of the ar- 
ticles of impeachment, from Uie law of 
Virginia' mentioned in the answer to (he 
preceding article, the law of November 
''15th, 1792, which provides <* that tmon 
presentment made by the grand jury of 
-SBi ofibncc not capital, the court ^]\&\\ o> 
der the clerk to issue a summons, or 
^other proper process, agaipst the person 
or persons '60 presented, to appear and 
answer such presentment at the kk«t 
icourt." This law he eoncoivei docs not 
warrant the in fei^ence so drawn iVom it, 
because it speaks of j'irc*cnfmr/i/.? dnd not 
.f)i indictments] ^hkh are verv different 
things ; and is, a& he is informed, con- 
£ned by pratctice and -construction in the 
state of Virginia, to cases of small offen- 
ces, which are to be tried by the court 
itself upon the" presemmerit, without an 
indictment op the intervention ©f a betit 
jury. But for cases* like that nf Calien- 
der, where an indictment must forJow 
the presentment, this law made no pro- 
vision. Further, the state lav»^ are direct- 
ed by the above mentioned act of Con- 
gress, to be the rule of decision in tl>e 
courts of the United States, only '* in cas- 
es wherr they apply." Whether they ap- 
ply or not to a particular case, is a ques- 
tion of law, to -be decided by the court 
wljere such case ift pendinsr, and ^in er- 



ror in maklhg the decision is not a c^i^l^ 
nor even an offence, unless it can U 
shc^vn to have proceeded from improper 
motives. This respondent is of opinion, 
that the law in question did not apj)ly im 
the case of Callender, for the rcasoni 
' stated above, and therefore that it would 
have been his duty to disregard it, even 
had it been jnade known to him by the 
counsel for the traverser. • 

And in the last place he contends, that 
tlie law of Virginia in question, is not a- 
doptcd by tht abovementioned act of con- 
gress as the rule of dgcisio^^ in such ca- 
ses as that now under consideraiicj. 
That act does indeed provide, "that the 
laws of the several states, exce[)t wh'.r! 
the constitution treaties or statutes of the 
United Slates shall otherwise provir!;, 
shall be regarded as rules of decision in 
trials at common law, in the courts of the 
United States, in Cases where they ap- 
ply.** But this provision in his opinior, 
can relate only to rif^hts acquired under 
the state laws, which come into qucstioa 
on the trial ; and not to forms rf proces* 
or modes of proceedmg, anterior or prr- 
piiratory to the trial. Nor can it, astl.i* 
respondent apprehends, have any appli- 
cation to indictments (or r.fl^nccs a^rr'■^.?t 
the statutes of the United States, which 
cfannct with any propriety be calitd *'lr- 
2r\^ at cTHTimon law." It relntes mealr. 
in hiR opinion, to civil iig;hti} acnuircJ 
xmAvY the state laws ; which ny virtue ct 
tMs provision arc, when they come in 
question h\ the courts of the Unitcil 
i^rntcs. to be governed by tlie fciws whicii 
they nccri»ed 

If In X\\^'>2 opinlcnr, this respomJcr.t ^*i 
incorj^ect, it is ai^ honest error : imd f^^ 
contends that neither such ?n eiror in 
the arnstvuction of a law, nor \\h i'^'^'^''- 
ancc of a loc^'l state l.i'V v/hich h*; h"'- i^o 
opportunity of kp.owjne, and of wM' h t'lc 
counsel forthe "^iirty v'*^o5c case it l"^ sup- 
]>o^^dtohave aft'(xr:'d ^vcre equaViV i:;n<»'- 
ant, cUn he consivlered as an offence li- • 

m 

ble to impeachment, or to any sort oi 
ptmishn»cnt or bl?.mc. 

And for plea to the said sixth artirl? 
of impeachment, the said Samticl Cha'-s 
saith, that' he is not guilty of any hiv'fl 
crime or misdemeanor as in and by tlu* 
said article is ailed ged against him ; p^<i 
this he prays may be enquired of by this 
honorable court In such manner a» 1^^ 
and justice shall seem to thcin to rt- 
quirj; ^' . " " ' 
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•" The Wenth article of impeftcKtrtent commtttcd b the dfolrirt ; m^A tMit hm 

xekces \o some conduct of this respond- cicsired the district attorney tft aid tbtt 

cnt in his judicial capacity, at a circuit grand jury, in then* encjuiiies cone rA« 

court of tt>e United States held at New- ing the existence and nature of this df- 

Castte in the state of Delaware in June lence. By these three acts, each oS 

1800. Th<; statement of this conduct which it was his dtity to perform, he ia 

made in the article is altogether errone- alledged ** to have dcgiaded his hip^h ju« 

ous ; but if it were true, this respondent dicial functions, and tended toimpaii^the 

denies, that k contains any matter for pnblic confidence in, and respect for, tde 

which he is liable to impeachment. It tribunals of justice, so essential to the 

aliedges that *' disregarding the diities general welfare.** 

•f his oi!&ce, he did descend from the That this honorable court may h% 

ilignity of a judge, and stoop to the le- able to form cori^ectly its judgment, coh- 

vel of an iriformer.*' This hi^h o.ience cerning the transaction mentioned iiv 

coi^sisted, according to the article, 1st, this aiticle, this respondent submits the 

in refusing to discharge the grand jury following statement of it, which he avers 

although intrcated by seveial of the said to be true, and expects to prove, 
jury ti> do so'* 2dly, in ** observing to On the !W day of June, 1800, tlfis 

the said grand jury, after tlie said pjrand respondent, as one of the associate justiqjes^ 

|ury had regulariy declared through their of the supreme court of the United States^ 

foreman, that they had found no bill of presided in the circuit court of the U. 

indictment, and had no presentments to States, then held at New castle in and ft>ir 

make^ that he the said Samuel Chase the district of Delaware, and was ^* 

understood " that a highly seditious tern- sisted by Gunning Bedford e*j<j. then dis* 

per had manifested itself in the state of trict judge of the United Sttftes for that 

Delaware, among a certain class of p^o*^ district. At the opening of the court or 

pie, particularly in New Castle county,, that day, this respondent according lo 

and more especially in the town of Wil- his duty and his imiForm practice, dc- 

mington, where lived- a most seditious Krered a charge to the grand jury ia 

printer, unrestrained by any principle of which he gave in charge to them several 

virtue, and regardless of social order, statutes of the United States, and amohfj  

that ti)e name of this printer v/as others, an act of Congress passed Jtily 

— -:- '^ 3dly, « in then checking 1798, entitled **An act in addition tp 

himself as if sensible of the indecorum tl\o act for the ptmishment of certain 

which he was committing.** 4thly, in crimes against the United States," aiid 

adding *' that it mi^^ht be assuming commonly called the ** sedition law.** 

too much, to mention the name of this He directed them to enquire concemih|^ 

person ; but it becomes yoiu* duty, gen- any breaches of those statutes, and *s- 

tlemen, to enquire diligently into this i>ecihiiy of that commonly called the se- 

matter,** or words to that cftect.** And dilion law, within the district of Dela- 

5thly, in authoritatively enjoying on the ware. 

district attorneys of the United States, On the same day b^i&re theusual hotir 

with intention to procure the prosecu- of adjournment, the grand jury caTh# 

ti on of the printer in question, the neces- into court, and informed the ctsurt t&at 

aity of procuring a file of the papers to they had found no indictment or prc- 

which alluded, and by strict examina- sentment, and had no busioess before 

tion of them to find some passage, which them, for which reason they wished, .ta. 

might furhish the ground work of a pro- be dischai^ged: ' Tiiis respondent repli^» 

secution against the printer.** that it was earlier than the i^sual hour of 

These charges amount in substance to discharging a grand jury ; . and that bu« 

this ; that the respondent refused to dis- siness might occur during the sitting 'of 

charge a grand jury, on tiieir request, the court. He also asked them if they 

which is- every day's practice, and which.- had no information of pidslications within 

he was bound to do, if he believed that the district, that eame under the sedition 

the due administration of justice required law, and added, that ^e had been inform-, 
their longer attendance : that he direct- ed, that there was a paper called tW 
ed the atteifCion of the grand jury to an ** Mirror,'* published at Wilmingt6nt 
offence ag^mst a statute of the United which contained libellous charges aguiist 
Smcsi vrhicb he hftd becai^^^^^^ ^'^ ^^ S^yenfHkeat and pceaid^em ^ thc^ 






., tTnited SUtes « that he had not seen that made any »uch observations. But if he 

paper, but it was their duty to enquire mad6 them, it couki not be imj/roper ui 

into the subject: and if they had not him to tell the jury that be l.tia ivccivid 

tunitd their attention to it, the attorney sSuchinfornKition, ifinfacthehadrecciveii 

' for the district would be pleased to ex- it; whicli was probably the case, llioi:;li 

amine a file of that paper, and if he he cannot recollect it with certainty It 

found any thing that came within the se- this distance of time. Th?>t this inioin.:;- 

ditionlaw, wouWlay it before them." — lion, ifhttdid receive it, was correct, vi 

This is the substance of whut the respon- far as it rtgaixled the priiUtr inciutii.a.. 

dent said to the jury on that occasion & willfully appear frojii a hie of the p;)ei 

he believes nearly his words on the mor- ^ caUcd the " Mirror of the Times" Li. 

ningof the next day, tiiey came into published at Wilmington, Delaware, fjOLi 

coui't and declared they had no present- February 5th, to March lOlh, 1800, 'i;- 

jnents or indictments to make, on which elusive, which.he has lately obtained, uud • 

tliey were immediately discharged. The, is ready to produce to this honorable coum 

whole-time therefore, for which they were when necessary, and some extracts ucm 

detained, was twenty four houi-s, far less which are contained in the exhibitsscvtiil" 

. than is generally required of grand ju- ly marked No, 7, which he prays Ic^^^c 

. lies.  to make part of this his antwtr. 

In these proceedings, this respondent • And for plea to the said sc-vt nth ?. ti:!; 

acted according to his sense of wiiat tlic of impeachnitnt, the said Scimuel Crui: 

dutios of his office required. It certainly saith, that he is. pot guilty of any hu 

was his duty to give in charge to the crime or misdemeajior, as in and by tic 

^rand juiy, all such statutes of the United said seventh article is aliedged agninst^im, 

States as provided for the punishment of and this he prays n jay be etiquired of ijj 

offences, and among others, that called this honorable coyrt, in such wauiicr as 

the sedition act ; into all ollences against law and justice sl^all seem to thtuito rt.- 

which act, while it continued in force, the . quire, 

grand jury were bound by their oalhs to The eighth article of impeachment cUr- 

enquire. In giving it in chari^c, together gcs, thai this respondent. " disregun i;";; 

with the other acts of Congress for the pu- the duties and dignity of his ofticial tiu- 

nishment of ofTences, he followed more- riiMer, did, at a circuit court fur tl.edis- 

over the example of the other judges of trict of rvlaryland, held at Bultinvjif. in 

the supreme court, in holding their res- tlic m(>nth of Muy, isos, ^irevert hiso- 

pcctivc circuit courts. He also contends, facial ri^dU i;nd duly lo advUessthe pw- 

«nd did then believe, that it was his duty, jury then apd ther^i a^isc:mi)k■d, en lU- ii> '• 

when infomed of an oilcnce, which the ters couiicgwitliiiithe province ofllH i^^ni 

grand jury had overlooked, to direct their jury, for the purpose of delivering to:L: 

attention towards it, and to request for side! gn.ud jury an intemperate and ira-i> 

themt and even to require if necessary, the matory poliiical harangue, with inttrt'c 

aid of the district attorney in making their excite tiie fears and resentment of the i>i 

enquiries. In thus discharging what he grand jury, and of ihe good people of ii • 

conceives to be his. duty, even if he com- rylaml, aycainst their state govenmKr/i..: '■ 

mitted an error in so considering it, he constitution,*' and ali>o that this rt>H/ 

<lcnies that he committed or could commit dent, " under pretence of exercifir/^^ l-' 

any offence whatever. judiciaUight to address the gituiti jm7 ^» 

With respect to the remarks which he aforc^airi, did endeiivor to excite ihe q--'-' 

is charged by this article with huvijig urn of ti>e said grand jury, and of tJicpA^ 

made to the grand jury, relative to " a people of Maryland, against the j^^ovein 

highly seditious temper, which he hadun- mcnt of the United Stales by dehtcn^s 

dcrstood to have manifested itself in the opinions which were, at that time and di 

state of Delaware, among a certain class of delivered by lura, hig4ily indecem, e.sti:- 

people, particularly in Newcastle, county, judicial, and tending to prostitute the li} ■' 

. and more especially in the town of Wil- judicial character with which he was ic- 

jnington," and relative to *'a most sedi- vested, to the low purpose of an electiowr- 

tious printer, residing in Wilmington, un- ing gartizan." 

restrained by any principle of virtue, and In answer to this charge this respondent 

regardless of social order,;" this p^spon- admits, that he did as one of the associ- 

^ent does not recpllect or, believe^ tiu^t he ^tejujsticea of the suprexne^ui tof the \»iii* 



'let 

^\ States^presi^e ina curuit courtlield ot des^rofed; if U\e bill for tl^e aboKshini^tlfe 

Baltimore in and ibr the district of Mary- two supreme courts, should be ratified bf 

huid, in May 1803, aiKl did then deliver a the. next general assembly. The chang^ 

charge to the grand jury, andrexpress in t)f the state constitution, by allowing uni- 

ihecpnclusionof itsomeopinionaas to cer<r versal suffrage, will, in my opinion cei^ 

tain public measures^ both of the govern- tainly and rapidly destroy all protectioii 

iiient of Maryland and that of the United to property, and all security to personal 

States. But he denies that in thus acting, liberty ; and ^ur republican co&tlitutiaii' 

he disregarded the duties and dignity of his will sink into a mohocracyy the worst pf all 

judicial character, perverted his official possible governments, 
right and duty to address the grand jury, " I can only lament that the rmdnpUUir « 

or had any intention to excite the fears or of our state constitution has been ^vtfmk 

resentment of any person whatever, against down, by the establishment of Mirvtfrta/ 
the government and constitution of the U- ' mtffragel By this shock alaney the whok 

nlted Stateir or of Maryland. He denies building totters to its bate, and wiUx^KiBfi^ 

that the sentiments which he thus expres- ble into ruins befdre many years elapsOi 

sed, were '^ intemperate and inflammato- unless it be restored to its original- state.—* 

ry,*' either in themselves or in the manner If the independency of your state judges^ 

of delivering; that he did endeavor to ex- which your bill of rights wisely declares 

cite the odium of any person whatever a- ^ to be essentiailto the impaftisd admlnis- j 

gainst the govemmentof the UoitedStates, tration of justice, and the gr^t security 16 

t>r did deliver any opinimis which were in the rights and Uberties of th& people/' shall 

any respect indecent, or which had any be taken away, by the ratification of ttte 

tendency to prostitute his judicial cba- * bill passed for that purpose, it will partioi- 

racter, to a&y low or improper purpose, pate the destruction d yoor whole state 

lie denies that he did any thing that was constitution, and there will bt nothing 

unusual, improper, or unbecombg in a left in it, worthy the care or supp6rt ^ 

judge, or expressed any opinions, but freemen." 

such as a friend to hi^country, and a firm Admitting these opinions to have been 

supporter of the government- both of the incorrect and unfounded, this respon^eiit 

atateof Maryland and of the United States, denies that there was any law which for- 

might entertain.. For the truth of what he tad liim to express themy in a charge to a 

i^ere says, he appeals confidently to the grand jury; and he contends that thei^ 

charge itself; which was reid from a can be no offence, without the breach of 

written paper now in his possession ready some law. The very essence of despotism 

to be produced. — A. true copy of all such consists, in punishing:, acta which, at the 

parts of this paper as relate to the subject time when they were done, wert forbi€- 

inatter of this article of impeachment, is <len by no law. Admitting the e?cpre8sion 

contained in the exhibit marked No. 8, of political opinions by a judge, in his^ 

which he prays leave to make part of this charge .to a jury, to be improper aad dalk- 

his answer. Tluit part of it which relates gerous*; there are many improper aifd 

- to the article now under consideration, is very dangerous acts, whieh not be^ig for- 

iiuhese words :—" You know, gemj^men, bidden by law cannot be punished . -«- 

that our state and national instituiious were Hfence the necessity of new penal laws ; 

framed to secure to every member of the which are from time to time enacted for 

society fywa/ liberty and equal nghi&; but the prevention of acts not before fotbid- 

the late alteration of the federal judiciary, den but found by experience to be of daii- 

by the abolition of the office of the sixteen gerous tendency. It has been the practice 

circuit judges, and the rcc^i^ change in inthiscountry, ever since the beginiung of 

. our state constitution by the establishing the revolution,* which separated us from 

iituv.Tsol suffrage, and the fiirther altera- Greiat Britain, for the judges to express 

tion that is contemplated in nur state ju- from the bench, by way of charge to the ^ 

dietary, (if adopted) will in my judgment gprand jury, and to enforce to the utmost 

take away all security for firofierty and per^ of their ability, -such politictJ opinions As 

Monal liberty. The independence of the ha- they thought correct and usefiiL Thefe 

tional judiciary is already shaken to its have been instances in which the legisla-* 

Ibimdation ; and the virtue of the people ttve bodies of this coofitry, have recom- 

^lone csm restore it. The independ^e of mended this practice of the Judges ; and 
|he judgp9 of Hm 9t«t9 will tw ^fi^tiy^ j) was ad^ed by thp judges c^.tbe ^ 



ffKw^taorfeftbc United SiatAH m 9o«u 
^ tlie present judicial system was e&tab» 
liabed. If the k$^i»lature of the United 
States consHl«red this practice as miscbi- 
#Youst dangerojus or liable to abuse, thef 
9m^t have forbidden it by law ; to tlie 
peoftitics of wiiicb^ such judges as might 
ftfterarards transgress it, ^ould be justljr 
tlilfeeled. by not fiirtiidding \U the legi- 
slature has given to.it an. implied saoc- 
Itelif ^nd fo^ Uiat legislature to puBish it 
•Mr bf way of impea^hniAnt^ would b^ to 
««NMrart into a crim«^ bv an ex p6st fscto 
.^nt«ee^ng^>aiiact whicn when it was done 
il at aUliaLies before, ^hey had themselves 
firtiially declared to be innocent. Such 
cooduftt would \'it uitterly subversive of the 
fiindaoaentai principles on which free go* 



presence of God/and say, tiMt these oni* 
nions are not only erroneous but fteditiu'is 
also ; and caiTy with them internal eri- 
dcnce of an intention in this resp6niltni\u 
excite sedition, either against the state or 
general government, be is oonteiH to U 
found i^uilty. 

In makin(^ tliis examinatioii, let it be 
borne in mind> tliat to oppose a depenc.n: 
mcusurc by endeavoring to convince li e 
public that it is improper, and ought ut 
to be adopted ; or to promote the i\['<m 
of a law already past, bf endeavoring d 
donvince the pubirc, thatit ought to It ic> 
pealed and that such m^n ought to be cite* 
ted to the legislature as will repe&I it, k 
attempt in fine, the correction of [Rt-}HC 
lueabures, by arguments tending to sii' ^ 



Vemmtnt rests ; and would form a prece- their improper nature or destruaivc tc».- 

4eftt fiir Uve moat sanguinary and arbitra- dcncy;^ never has been or can be coibidu- 

tj peraecuCions, under the forms of law. ed as sedition in any counlrf, where tl:c 

Kor can tlie incorrectness of the politi- principles of law and lil^erty are lespcc- 



«ad apinions thus expressed* have any in- 
tueaoe !n deciding on the guilt or inno- 
cence of a judge's conduct in expressiMg 
tifcna. For if he ah^kl be considered 9^ 
^utltf txr innacent, according to tht sup- 
posed correctness or incorrecthesa of tlte 
^ipiAioii, thus csq^reased bf hin», it would 



ted ; but k is the proper and ussal exer- 
cise of that right of opinion ^d sptecht 
which constitutes the distinguishing' fe..- 
ture of free government. The ubnic a 
this privUege, by writing and publi^hin; 
as facts^ malicious falshoods^ i^tli insert 
to de&nie^ i» pimishaible as libellous, ir. 



MivWy that trror ia political opinion hoW- the couits having jurisdictieQ of 



iUTi 



oflcnces ; where the truth or iiihho'od ^'' 
th« fecta aitedged, and the malice or cw- 
rectness of Uie intention, foinn the en 
terioa of guilt end innocence* But \U 
character of libellous, much less of se- 
tious, has never been applied to the tj 
presaion 6f opinions concerning the tr- 
dency of public measures, or to &i :'• 
meots urged for the purpose of opp'^^ •; 
them, or of cflFectiog their rcpial. 1^ 
apply the doctrine of sedition or of 1'^?'; 



to such cases, would instantly disi'.i 



v;i{ 



flier honestly entertained, might be a 
. tviflM s 4nd that a party in power slight, 
W))Aer this pretext, destroy any judge, who 
^ttkight happen in a tharge to a grand jury, 
tosajr soniething eapat^le of being con- 
strued by tkem, into a political opinion 
ydyefse to their own system. 

There twigUt be some pretence for say- 
iag^ that fora judgetoutter seditious seu- 
4iilieD(iSj with intent, to excite sedition, 
woiM be an impeachable offence ; altho* 
auch a. doctrhie would be liable to the 

most dangerous abuses ; and ia hostile to liber «f of speech, subvert the main p. 'i*'^ 
thie fundamental principles of our consti- of free government, and convert tie in- 
tUCioOy and to the best established maxims bunals of justice into engines of pftrty v.-r- 
fafnorcrinviftal jurisprudence. Butadxnit- gence. To condemn a public measure. 
tiog tfiia doctrine to be correct, it caanat therefore, as pernicious* in its tendency ; 
tedeoied that the seditious iutenttoDmust to use arguments for proving it to bc>o; 
tiej^rofedcleariy, either by the ntoatne- and to endeavor by these means topr^* 
cefl&ary implication from the words them- yent its adoption, if still depending^ or to 
••elvesv or by some orvert acts of a sedxtioi^s procure its repeal in a regolar and con^i> 
JiaturecoMiected with tbesoa. In the pre- tutional way, if it be already adopted, c. | 
afent eaae no aoch acts are alledged, but never be odnaidered as sedition or in ^y 
tbe-peoolofa seditious intent must rest oa way illegal. 

.4kt itrords thetBael^es. By this ntfe thl& The first ^nion expressed to the ^r: ^|< 
Mipotident is wiHiagto tie judged. Letthe jury on the occasion in question, b> -ir^ 
4#biionft which iMedelivesedbe examined respondent, was, that **the late alteraMcn 
^ndiEOie Members «f this hoBdnibie Cdort of tlte federal judiciaty, by the nbohtc^" 
««iiikqrib«rjiaiidsftitteirJip^ .cftl»Qfi(Ccif tbe^ste^ucircubju'-ir^' 



^ni3 the recent thiinge in our tXutt eeh^ti^ umhify Tkk .#pMMi, h»mt9m ikicor-* 

tution, by* establishing universal suffrage ; rect it mxf t)e, seems to iitfve been adopt- 

end the further alteration that was then ed bj the people of MaryliAd, to wliom 

contemplated in our state judiciary, if this argument against the ball in ^uestioii 

aJopted;" would, in the judgment ¥( was addroiKed ; for at d^ next session of \ m^J^Z 

this respondent, " take away aM security the legislature this bill which wetit to ^ ^ — 

for property and personal libcily.'^ That change entii-ely the constitutional tenurir ^ 

is, <( these three measures, if the last of of judicial office in the state, and to ren- ^ 

them, which is still depending, should be der the subsiflte'nce of the judges defend* ^ 

atlopted, will in my opinion, form A system ent on thie legislature, and their eontinu- s 

whose pernicious tendency must be to ance in office on the executive, Mras i^an* ^ 

take ' away the security for our property dotted by coinmon concent. 

and our personal liberty,*' which we have All the other opinions expressed %y this 

hitherto derived from the salutary restrie- respondent, as above mentioned, bear the 

tions, laid by the authors of our constitu* same character with those ah'eadjr cohit-* 

tion on the right of sufHage, and frcmi dered. They ahe argumems addressed to 

the present constitution of our courts of the people of Maryland, for the purpose 

justice." What is this but iEin argument to of dissuading them from the adoption of ft 

persuade the people af Maryland to reject measure then dppendipg ; and of inducing 

the alterations in their state judiciary them, if possible, to restore to its origirial 

which were then proposed ; which this state, that part of their consdtution rsiat* , 

respondent as a citizen of that state, had ing to the right of suffrage,, by a repcml 

li right to appose ; and the adoption of of the laW) which had been made for its 

which depended on a legislature then to alteration. 

be choffen ? If this be sedition, then will Such were the objects of this respoB« 

at be impossible to express an opinion op- dent in delivering those opinions, and he 

posite to the views of the ruling partt of contends that they were fair, proper and 

the moment, or to oppose any of thdr legal objects, and that he had a right to 

tneasures by argument, without becoming pursue them ift this way : a right sancti* 

subject to such punishmant as they may oned by the universal practice of this 

think pmper to inflict. * country, and by the acquiescence of its 

The next opinion is, that « the inde- various legislative authorities. . Such he 
pendcnce of the national judiciary was al* contends is the time and obvious meaning 
ready shaken to its foundation, and that of the opinions which he delivered, and 
the idrtue of the people alone could re- which he beiicvcs to ^e correct. It is not 
storp it.*' In other words, ** The act of now r.'^ccssary to enquire into their cor* 
congress for repealing the late circuit rectness; but^ if incorrect, he denies that 
court law, and vacating thereby the offi- they contain any thing seditioud, or any ' 
r^s of the judges, has shaken to its foun- evidence of those improper intentions 
<iation the independence of tlie national which are imputed to him by this article 
jiicliciavy, and nothing but a change in the of impeachment. He denies that iu de- 
representation of congress, which the re* Uvering them to the grand jury, he com- 
tum of the people to correct sentiments mittied any offence, infringed any law, or 
can eftt^.t, will be sufficient to produce a did any thing unusual, or heretofore con- 
repeal of this act, and thereby restore to ita sidered in this country as improper or un- 
fonner vigor, Ule part of the federal con- becoming in a judge. If this article of 
«titution, which has been thus impaired." impeachment can be sustained on these 

This is the obviou , meaning of the ex- grounds, the liberty of speech on national 

prcssion : and it amounts to nothing more concerns, and the tenure of the judicial 

th?n an argument in favor of that change ctffice under the pjovemment of the United 

which this respondeat then thought and States, must hereafter depend on the ai> 

still thinks to be very desirable ; an argu- bitraty will of the House of Represcnta- 

ment, the force of which as a patriot he tives and the Senate, to be declared on im- 

Tnight feel^ and which as a free man he peachment, after the acts are done, which 

had a right to advance. it may at any time be thought necessary 

The next opinion is, tlmt " the inde- to.treatas high crimes and misdemeanors, 
-pendeiice of the judges of the stikte of Ms- And the said Samuel Chase> for plea to 

^7hitid, vould be entirely flestro^ed if the the said eighth article of impeachmentf 

bilKor uhoUshing the two supreme eoarts saith that he is not guilty of any high 

should* be -mtified by the ^)j^t general as- crime wxA MM^f^fikoor, ss in and by de 



^ juiA eighlh»«rtidle b tllod^ tgaiftst him 
and this he prays may be inquired of bv 
this honorable court, in such manner ^s 

^ law & justice shall seem to them to require. 
This respondent has now Iz^d before 
this Honorable Court, as well as the time 
allowed him would permit, all the circum- 
•tances of this case. With an humbit 
trust in Providence and a consciousness 
that he hath dischai^ed all his official du- 
ties with justice and impartiality, to the 
best of his knowledge and abilities : and 
that intentionally he hath committed no 
crime or misdemeanor, or any violation of 
• the constitution or laws of this country- 
Confiding in the impainialky, independ- 
ence and integrity of his judges, and that 
they will patiently hear and conscientiously 
determine this .case, without being influ- 
enced by the spirit of party, by popular 
prejudice or political motiyes, he clieer* 
fully submits himself to their decision. 

, If it shall appear to this honorable court 
from the evidence produced,' that he hath 
acted in his judicial character with wilful 
injustice or pardality, he doth not wish any 
feivor, but expects that the whole extent 
of the punishment permitted in the con- 
stitution will be inflicted upon him. 

If any p^rt of his official conduct shall ap- 
pear to this honorable court, ^tricti juries^ 
to have been illegal or to have proceeded 
immignorance or error in judgment ; or if 
any part of his conduct shall appear, ^1- 
.though illegal, to have been irregular or 
improper, but not to have flowed from a 
deprity of heart, or any unworthy mo- 
tives, he feels confident that this court 
Villi make allovnance for the imperfections 
and frailties incident to man* He is sa- 
tisRed that every member of this tnbunal 
will observe the principles of humanity and 
justice, will presume him innocent until 
his guilt shall be established by legal and 
credible witnesses ; and will be governed 
in his decision, by the moral and christian 
rule, of rendering that justice to this res- 
ponden which he would wish to receive. 
Tiiis respondent now stands not merely 
before an earthly tribunal, but also before 
that awful Being, whose presence fills all 
Space, and whose aHseeing eye moreespe- 

^ Cially survey^ the temples of justice and 
religion. In a little 'time, his accusers, his 
judgeS} and himself must appeavatthe Bar 
of Onmipotencfi, wheiie the secrets of all 
hearts shall be disclosed,and every human 
being shall answer for his deeds done in 
the body, and shall be compelled to give 
•yideoeeagaioftt bjxwiclfiii Uieprej^ee jf 



assembled universe. To hw 0T»»i^cicBt 
judge, at that awful hour, he now appeal* 
for the rectitude and purity of his conduct ^ 
as to all the matters of which he is this 
d%y accused. 

He hath now only to adjure each mem- 
ber of ^is honorable court, by the lihing 
CO J, and in his holy name,, to render 
impartN-xl justice to liim, according ^o the 
constitution and laws of the United States. 

He makes this solomn demand of each 
member, by all bis hopes of happiness in 
the world to come, which he will have vo- 
luntarily renounced by the oath hg has 
taken ; if he shall wilfully do this respon- 
dent injustice, or disregard the constitu- 
tion or la'.vs of the United StaUs, which 
he has solemnly sworn to make the rule 
and standard of his judgment & decision. 

. WJiMJEL CHASE. 

A true cop7« 
Attest, 
SMmti A. Oiii, Sic. 

REPLICATIOlt. 

By the House of Representatives of the Unltfi 
States, to the preceding answer and Plew of 
Samuel Chase, one of the Associate Jttsticei 
of the Supreme Court of the United Stii*e«, 
to the Articles of Impeachment exhibited a. 
gainst him by the said House of Represcr- 
tatives— and presented in open Court by I'r* 
maitagcrs on Thursda)-, February 7th, 18C.'. 
THE House of Representatives ofthc United 
States have considered the Answer of Samuel 
Ch&se, one of the Associate Justices ofthc Su- 
preme court of tjie United States, .to the ArJ- 
cles of Impeachment ag^ainst liim, by them es- 
iiibivcd, in the name of thcmschxs ajid of all l!:f* 
pcoplo of the United States, And observe, 

*• That the s^ud Samuel Chase hatli cncVa- 
voured to corer the iiigh crimes and misi:if- 
mcanors laid to his charge, by evasive insinua- 
tions And misrepresentation of f;icts ; tjisl tlir 
said answer do«s g^ve a j^loss ard colorijjj;" '♦'• 
terly false and uniinie, to the various niiniiM! 
matters containf d in the s'lid articles j ibal ^'i* 
said Samuel Chase did, in fact, commit the r.'i- 
merous acts of oppression, |)crsccution, and in- 
justice of which he dtands accused ; ard uif^ 
House of Representatives, in full confidence m^ 
the truth and justice of tlieir accusation, arid r t 
the necessity of bring:ing' the »aid i^smi''^ 
Chase to a speedy and c:;emplary }ninislimcnu 
and not doubting tliat ^the Senate v.-ili iisc »!» 
becoming^ dilig^ence to do justice to tlic pr*'- 
ceedings of the House of Representatives aiKi 
to \dndicate the honor of the nation, do a^^: 
their charge ag^ainat the said Samuel Chase t • 
be true, and that the said Samuel Chase i» 
ffuilty in such mamier as he stands impeached •• 
Aid that the House of Representatives will ba 
ready to prove tlieir charges against liim, »i 
such eonveiiicnt time and place as shall be ap- 
pointed for that purpose. 
Signed by order, and in behalf of the hoasfi» 
NATH. MACON, SfieaJkar, 
Attest^ 
■^ JOHK BECWUET, Oiri. . 
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Untied Siatetf 

Diftria of Piwifyinfatt'iaif. 

• » • 
I liavtd Caldwell, clerk of ttie cir. 
coit court of the United States^ in and for 
the diftriA of PenQfylvaniai in the third 
circoit) do hereby certify, th^t having^ 
carefully examined the minutes of thefaid 
totrty and other documedu in my office^ 
I do find-^ - 

I ft. That the fa id. court, compofed of 
judges Samuel Chafe and Richard Peters, 
fat at Philadelphia trom the eleventh day 
of ApriH to.the fecond day of May> A* 
D. 1800. 

 • 

2d. That there were oiie hundred and 
feven civil catsfes depending, and for trial, 
comprehending jury caufes, chancery cafe& 
^nd appeals ; that there were twelve jury 
caufea tried^ three arguments in chancery 
cafes, and one 00 an appeal heard, that the 
grand jury was impannelled on i-.e twelfth 
of Aprils eonfifting of the following per« 
Cons, to wit : < 

1. Jofeph Cowperthwaity forcniafi^ 

2. Ifraei Whelen, 

5. William tiirnhull, 
4. Andrew Tybout^ 
5* Peter firownj 



6. John Lardnef% 

7. Daniel Smith, 

8. James Craig, . 

9. Philip Wager, 
10. Robert Smith, 
II ; James Crawfor<i^ 
12. Jofeph Ball, 

i 3. James Read 

14. William Montgomery^ 

I ^.i Jonathan Jpncs^ 

i6. Peter Wikoff, 

17. William Warner* 

J 8. Benjamin Bajtbobme#i 

19. David Denny, 

20. William Hall, and 

2 1 . Cafper Morris ; 

And they were difchaijjed oa thfc ftift 
cond of Mayi 

3d. That there were nine indtAmtftM 
found for treafon at that term— one indiAa 
meot againft three perfons for other capital 
crimes, and twelve indidmenta againft 
forty five perfons for mifdemeaoora, coa« 
fpiracyt obftruAions of proccAj refettlsi 
and unlawful combinations. 

4thi That the liritnefl^ei w6f« mrt boaivl 
bvcr or fubptibiiaed agaioft Fries to partis 
tulat^ but agaioft the pccTom to be pr». 
ftcuted generally, that thcfc were eighty 
three witneflcs in the whole i That in €14^ 
cafe of Fries there t^etfe nine qualiM tm 
give evidence before the grand jury^ M 
nineteen to gi»e evidtnct bcliit« the fvMl 
jttry ; ihit th/t^ icsUetiMAft fiP wbkkiM 



taU\<Jift l^ricf hid been tried and found with force anj jrmi, wlckeiJly ind ihxi 

feotltr It April term, 1799/ wat quaOied toroufljr^ arid wfth the wicktrl and trai. 

by the order of WiUiam Rawle, the at- torout intention tobppofcand prcvenr,by 

tomey of the United Statci> for the diL raeani of intjmtdation and violence the 

tri^t of Pennfylrania ; and that another execution of the (aid laws of the ftid 

indiAmcnt was found againft the faid John United Sutesi within the fame, did array 

^ries, -in the following' wordi^ to wit: and dtfpofe thcrofolvet in & wariikcand 

^ y . hoflile.mannrr .againft thq (jiid United 

in the c'&cuif court of tht^ United States of Sutei^ and then and there, i^ith force 

Amr'tcd^ in and for the Fennfj^lvmn'ta and ariiM> in purfuance of fuch their traii 

d'ljtrla of the middle drcuit. torou» intention^ he the faid John Frici 

with the faid perfons fo as afbrefaid, trai. 




upon 
affirmations, do prefent, that John Fries^ States^ 
late of the coun'y of Bucks^ in the ftatc ^ 
^nd diftri^ of PennfyWania^ yeoman^ And farther to fulfil and bring id eM 
owing allegiance to the United States of the f«iid traitorous iaiention of him tU 
America, wickedly devifing^ and intend- faid John Fries, and in purfuaoce aad id 
sng the peace and tranquility of the faid ' execution of the faid wicked and traitor- 
United States to difturb) and to present oui combination to oppofe, lefift and pre^ 
the execution of the laws thereof within Tent, the faid laws of the faid United 
the fame^ to wit> a law of the (aid Uni. States from beingearried into etccutioni 
ted States, intituled <' An a^ to provide in the ftate and diftridi aforefaid, he the 
for the valuation of lands and dwelling faid John Fries afterwards, to wit, on the 
houfes> and the enumeration of flaves^ faid f<ivantb day of March, in the faid 
within the United States," and alfo a law year of our Lord one thoufand feven ban. 
of the faid United States, intituled <* An dred and ninety.nine, in the ftate, dif- 
ad to lay ahd colled a dired tax within trid> and county aforefaid, and withiA 
the United States ;f* on the feventh day the jurifdidtion of this court, with the 
of Marchi In the year of «ur Lord one faid perfons> whofe names to the grsad 
thoufand Teten hundred and ninety .nine> . inqueft aforefaid are unknown^ did wick* 
in the county of Northampton, in the edly and traitoroufly aflemble againft the 
Hate anddift#idt aforefaid^ and withiq the faid United States^ with the* avowed in- 
jurifdidion of this court, wickedly and tention by force ofarmS and intimidation^ 

• ^traltfotoutfy |}id intendto levy war againft to prevent the execution of the faid laws 

the faid United States^ within the famcj of the faid United Statc^i within the 

and to fulfil and bring to e£fed the faid *fame 1 and in pnrfuanc6 and execution of 

^ ttaiterbos intention X)f him the faid John fuch their wicked and traitorous combi- 

• t*ritS) heihefaid John Fries afterwards^ nation and intention, he the faid John 
t hart it to fayi on the faid feventh day of Fritti then and there, with force and 
March, in the faid year of our Lord one arms, with the faid perfoni to a great 
thoufand feven hundred and ninery.nine, fiuniberi to wit. the nuaiber of oaenon. 

« in the faid ftate, diftrid and county afore, dred perfoni and upwards, armed and ar- 

faid, and within the jurifdidion of this rayed in a warlike manner, that is tof^jr* 

court, with a great multitude of perfons, with guns, fwoids, and othdr warlike 

I Whofe names arc to the faid grand inqucft wcapor.*, ai well •ffettfivc at defcnfi»f> 

' linknown^ to a great i:umber, to wit, to being ehen and there utt'awfully and trai- 

theimmber of one hondred perfons, and toroofly affcmbledj did wickedly and trai- 

tipwardsi armed and arrayed in a warlike toroufly refift and oppofe the marflial of 

d manner, th at is to .fay, with guos> fwords, |hc faid United Staiesj in and for the faid 

iod other Watlike weapons, as well •fier.. PennfyWania diftrid, in the execution ot 

»» five and defenfive, being then and there the duty of his office of nlarftiai aforefaid* 

Uhlawfully and traitoroufly affembled, did and then and .there with force and afO'* 

t^UaiteKHifly'alleibble. aAd combine againft wiih the faid great multitude of pfHbm* 

ik« fad Uoited States^ and then and there (0 ai tiQuf^i anlawfuH/ and uaitofcuiir 



J 



#^mbW/^ ■'ffl«d «n* aiTiycd in num. 

per aforr^d* ^^ ^^^ ^'^^ J^^" ^'"^' wick- 

f dif jiq, traitoroufly did oppofe ^nd refift, 

and pr/cnt> the faid marfi^al of the faid 

tinit^ Sure « frQm executing the lawful 

proces to him dire^ed and delivered a;. 

gaird /bndry pcrfonS| inhabitants of the 

>ouncy a forefaid and diftrid^ aforefaid^ and 

charged apoq oath before the judge of the 

diftrid^ court of the faid United Statefj, 

/or the faid diftridlj with having entered 

into a confpiracy to prevent the ei^ecu* 

tion of the faid law of the United States^ 

intituled f < An zt\ to )ay and qplledl a di^ 

cecl tax within the UuitedStatea/' which 



with « great mnltlto^e of prufbiis,, to wli^ 



* 
« 



thenuniber of one hundred perToni and ujdk 
wards, armed and arrived in a warlike 
manner^ that is tofay, with gunt, fwoniv 
and Qthar warlike w^aponi, as well offen. 
five as defenfire, being thoaand there^un. 
lawfully, and tr<titorou(ly adembled/ hf 
the faid John Fries did trait^rouflyj^wirh 
force and arms, and againfl th^ wfll of th« 
faid mar(hal of the faid United Statet> in 
and for the diftrift aforefaid, liVrat^'and 
take out of his cuftody fundry p^foni by 
him before that time arrefted, an^ in hia 
lawful cuftody then and there beiryor, by 
virtue of lawful prcccfs againft them WTded 



procefs duly iifued by the faid judge pf by the faid jodge of the dirndl cou\t of 
thfi faid diftridt court of the dillridt afore? the faid United States, for the faid Pean^ 
faid, the faid marfhal of the faid United fylvapia dlft/ifl, c\n a charge upon 02\h 



8tateS|{ then and there had in his pofTef 
£on^ aiid was then and th^re proceeding 
to execute a« by law he was hound to dp ; 
find Co the laid grand inqueft, upon their 
I'efpeflive oaths and affirmations aforefaid^ 
io hy, that the faid John Fries in manner 
aforefaidas much as in hiaj lay, wicked. 
}y and traitoroudy did prevent, by meana 
of force and intimidation, the execution 
pf tht faid laws of the faid United States, 
^tt the faid flate and diilridi of P«onfyl- 
fania. 

And farther to fulfil and htin^ to tSh^ 
|he faid traitoroos indention ot him the 



of a confpiracy to pfc^ent the cxecdtiO^ 
of the faid law of the faid United States, 
intituled, *' An act to lay and collect a di- 
reft tax within the United States ;'* and 
fo the grand inqueft aforefaid, upon t'hetr 
refpe^ive oaths and affirmations aforefaid, 
do fay» that the faid John Fries, as mucl^ 
as io him lay, did thcn^nd there in pur. 
fnance and in execution of the faid wicked 
and traitorous combination and intention;, 
wickedly and rr-iitorQully, by means of 
force and intimidation, prevent 'he eiecu- 
tion of the faid law of the faid United 
States, intituled, <• An aft toproride fbt 
the valuation of lands and dwelling holi- 
faid Jolin Fries, and in purfuance and in fes, and the ^pjuixieration of ilaves, withir^ 



^xecotioi) of the faid wicked and traito. 
xoos combination to oppofe, refifl and.pre* 
vent the execution of the faid laws of the 
faid United Statesji in the ftate and di(^r(ft 
aforefaid, he the faid John Fries after. 
wards, to wit, on the fasd fevcnth day of 
March, in the faid year of our I^ord one 
thoafand feven hundred and ninety .nine. 



the United Sttatcs,^' and the faidlaw of tho 
faid United States, intituled, •« An ac^tci 
lay and coiled iidired tax within the U. 
nited States," in the ftarc and <f iftria a. 
forcWd,' contrary to the duty of his faid 
allegiance, agninft the conftitmion, peaco 
and digniry of the faid United States, and 
alfo againft the form of the id of theCon- 



in the ftate, difliid and county aforefaid, grefs of the faid United States, in fttC^ 
and within the jurifdidion of thii court, cafe made and provided. 



^ith the faid perfoni whofe nances to the 
grand inquelt aforefaid are unknown, did 
wickedly apd tfaitoroufly aflemble againft 
the faid Ignited States with the avowed 
iintention, by means of force and intimi. 
da tion, to prevent the execution of the 
faid laws of the faid United States, in the 
ftate and dii!rid aforeCiidj^ and in purfu- 
ance and in execution of fach their wicked 
and tUttoroas combination and intention, 
then and there in the ftate, diftrid and 
^oaaty aforefaid, and within the jurifdic. 
^gg 9/ t^ c^art^ wiil\ forj9^ and ^,vm^ 



WILLIAM RAWLE, 

Mtortiey oftbe pftited States /tr ti^ 
Ptnnfylyaitia Hifirief^^: 
• 

cth. That the indidment againft Frie^ 
was found on the fixtcenth of April, an4 
he was arraigned on the fame ds^y^ and 
pleaded not guilty, and at his requeft iho 
court appointed William Lewis and Alex, 
ander James Dallas to be his counfel. tha| 
his trial commencca on th^t^:c5V>W% 
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imd aMitiQiied to t}^ twentj.fistb of that 
^lioiitb, that the i^/mes tji the perfona com. 
j«i[ip| rt? pctii firy are, 

^moel syheelen, foreman. 

{ohn j^aggart, 
fcni/ Peppefi 
Jol)i' Ballior, 
Ifaic de Haveoji 
Gftarles Dclhlef, 
. jt »hn Edge, 
$f ^cnry Dubois. 
9, Cornelius Cooiegy 
1^ $phraiai Clark,' ^ 
|7« Thomas Bailey, an4 
f^, lfa9r^nce Caufman. 

01iM£U my hand find the feat of the fgld 
fourtf ct Philadelphia^ this tnoenty-firfl 
4ay of yanuary^ A* D. 1 805 y and m 
^ii twenty , ninth year 0/ the Independence 
%i fi^f /t/V United States. 

« 

D. CALDWELL, 
^Urk of the Cirfuu Court. 

* • ' • ft « 

Iglo. IL 

The prlfoner, John Fries, ftaods indid^. 

{d for ifvying *i^ar againft the United 

This ^JtitHimeds definition oUreafin is 
f queftion of la*w. Every propoficion in 
(iny ftatttte (n^hether more or lefs diftindi 
y^whefl\er eafy or difficqlt to cooipre. 
kend] ii always ^ quettioo of Jaw, — 
What ti the true neaning and true iih. 
port of the f^atute, ai^d whether the caVe 
ftated corn s within ihe ftatutCj^ is a quef. 
f ion pf Iffw. and not of fosi ' The qaef. 
iion in an indi^ment for levying nvar a» 
gainft (or adhering to th^ enemies of) the 
Vniied -^^^es, is M whether ihe fa^s fta. 
t(d ^9 no,t amount to levying ivar»" 

It is the duty of the court in this, and 
i|n all criminal cafes, to ftate to the jury, 
|heir opinion of the la^w arifing op the 
fadts ; but the jury are to decide on the 
prefent, and in all criminal cafes, hoth the 



paft, and jaft notr on his trk \^^ the^ 
Attended to the overt ads ftat^Q i\^^ in- 
di^ment. 

It is the opinion of the cport rVat any 
fnfurredtionorrifing of any body of{i^aple*, 
within the United States, to attain or ef^ 
fedl, hy force or njtolente any objeA o€ ^ 
great public nature, or of public and ge- 
I'Cral (or national) concern, is a /evytng 
nvar againft the United States, wiihin the 
contemplation and conftnidtion of the con* 
ftitntioK of the United States. 

On this general pojttion^ the coorr are 
of opinion, that any fucB infurat^ion or 
fifing to refill or to prevent hy force or tfi* 
oleKcif the execution of any ftatote of the 
United States, for levying or coUeding 
taxes, dutiesii ixnpofts or excif^a ; or ior 
any other purpo/e ( under any pretence, as 
that the ftatute was unequal, burthenfome, 
pppreffive, or onconftitational) is a leiy^ 
ing nvar againft the United States, within 
the confiitution. 

The reafoo for this opinion is, that an 
^nfurredlion to refift or prevent hy/orce the 
execution of any ftatute, has a dired ten. 
dency to diflblve all the bonds of fociecy, 
to d«ftroy all order, and all U^s> and alfo 
|ill fecurity for the lives, liberties, and 
property of rhe citizens of the United 
States. 

The court are of opinion that military 
weapons (as guns and fwords, mentioned 
in the indi^ment) are not oecefifary to 
qiake fuch in/urreSlw or rifing amount to 
levying tvarf becaufe numbers' may fupply 
the want O^ military nveapons ; and other 
^nftraments may eScA the intended mif. 
thief. Yhe legal gnilt of levying war may 
be incurred without the ufe of military 
weapons or inilitary array. 

Tfie cc^ur are of opinion that the aflein. 
bling bodies of men, lirmed and arrayed io 
a warlike inanner, for purpofes only of a 
private rature is nbt treafon^ although the 
judg^l and peace officers fliould be infoli* 
ed or refilled ; or eren great outrage eocB^- 



}anv and the fads on their coofideratioii of mitted to the perfons and propcrtr of ow 
^hcwholec^Ct. '-r -^ ^r K, ^ ^ 



citizeos. 



The court heard the indi^ment read on The true criterion to determine whether 
^e ji^rai^nment of the prifoner, fome dayi adt iommitted arc a treajht ot a kuafiucs 



\ 



(ai a riot) is the fi/^ Mniwn the people did By the faae feMon it it fbrtberdoflhi^ 

^fleroble. When ihe tntenion is vviVrr. red^ ^* Tha( oo perfon (hall be C9M^id^4 

Jul 9r general f as ta effed fome object of a of treafon, unlefs on the teltimony of iwq 

-gcnenl public nature, it will be treafon« witneflet to ilkt finr^ o^^eri aS^ or oncoon 

knd cannot be confidered^ conltrued| or feffion in open court ;" and that << the Coo^ 

reduced to a rht* The conimiflion of any grefs (hall have iv>«rer tfi declare ihe pH« 

number of Je^jrieSf riott or other mifde* pilhment of trcafon.^' 
meanorsji cannot alter fhtir ii^ature, (o as to 

91 ke thftm amount to trtafen; and on the Too moch praife cannot bo given to thh 

other hand, if the 'intention and aifi com^ conftitut^^nal iefinitiou of trealooj^ and the 

kineJ amount to treafun^ they cannot be requiring fuch full proof for con virion \ 

lunk'doti^n to a felony or riot. The inten- and declaring Chat no attainder of treafoo 

tion with which any ads (as felonies, the ihall work corruption of blood or forfei ure« 

deftrudionofhoufes, or the like) are done, except duni^ (he life of the pcrfup a(n 

will (hew to what clafs of crimes tt;c cafe minted, 
belongs. 

This conflitttttonal definition of treafoa 

The court ar^ of opinion that if a body is a queftion of law. Every propofitioa 

fi people confpire and meditae nn infur- \n any itature (whether more or iefs dif- 

redtion, to rejtfl or oppofe the execution tf findl— rwhetheieafy or diQcult tocompre« 

any ftatute of the Vniud States by force, bend) i« always a queftion of law. What 

that they are only guilty ot a bigk m'lfd^- is the true n^eiioing or true iinport of any 

meanor ; but if they proceed to carry yiir^i^ ((atote, and vyhcther the cafe Uated comes 

intention tnto execution ^j firce, that they within it, is a queftion of Arov and not of 

are guilty oi the ttea/on of'ie*vying *t»a,^^ Jad. The queftion in an indictment for 

and the qusniam of the force employed, levying ^nvar againft (or adhering to tha 

neither leflens nor increafes the crime — enemies of) the United States, is *' whe* 

whether by one hundred or one thoqfac^d ther the fads ftated do or do not amount 

perfons ia wholly immaterial^ fo levying war/' within the contcmpU- 

' ^ %%on and conftmAion of the conftitution f 

The coort are of opinion, th^t 9 cocnitf* 
fiation or confpiracy to levy war againft )t is the duty of the court in this cafe, 

the United States is not ireajw.^ anlefs and in all crimivaj cafes, to Hate to the 

combined with an attempt to carry fuch jory, their opinion of the law arifing on 

combination or copfpiracy into ej^ecu tion ; the fads ; but the jury are to decide on 

fome adnal force or 'violence mnft be ofed the prefcnt and in ail criminal cafes, both 

in purfuance of fuch defign. to lenty nAfar^ the law asid ihifaSi^ on their confiderati- 

tu that it is altogether immaterial whe.. on of the whole cafe^ 
rher the force ufed is fofficient to efitdlu. 

aire the objedl ; any Jorce^ conneded mitb It ia the opinion of th^ ^oart that any 

the intentioMf will eonftitute the crim^t of Um infurredtion or riftng of any body of 

Wfing warm a P^^^pi^** witHin the United Sti^tes, to at- 

^ ' tain or effed, by force or violence any ob. 

No. III. jeA of a grea^ pujlilic nature or of public 

^nd general (or national) concern^ is a ie. 

Gentlemen of the Jury / Tying of war againft the United States, 

John Fries, the prifoner M t|ie hiar^ wi;hio the contemplation and cooftradioa 

Ibnda indited for the crime of irea/ony of of the c^^Jlitution, 
levying war againft the United States^^ 

contrary to the conftitutioo. On this general pofitton the court are 

of opinion,- that any fuch infurrcdiion,^ or 

By the conftitntioncf the United States, rifing to refift, or to prevent by force or 

^tu 3, fee. 5, it is declared, ** That trea* violence, the execution of any ftatate of 

fon againft the United States (hall coofift the United States, for levying or colled* 

cnly m levying war againft them, or in ing taxes, duties, impofts or excifes ; or 

adhering to their immies, g ving them aid for calling forth the militia to execote ih« 

apd camioxXnA l^wi ctf the Uniqn^ or for v^j Qiher e|^^ 
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I fH a genenl wHn <v natiooal concern, rf Aion to refijl 9r tppo/k the ifjr/hr/rW of-iugt 

pnder injr pretence^ it th«t the ftatote flmtnte cf tit United States hy ferce^ tha|. 

^ WM imjuftj bortheiirome, oppreffirc or no* the)r are only guilty of a high mifdenuanor^ 

^onftiCtttional, it a IcTfing war afatoft bat if they procted to carry y&rr^ r«/r«//0« 

fbe United Stttes, within che contempla. Into execution Sy force — that they are goilt]p 

lioo and conftm^ion' of the conftitution. of the treafon of levying vear — and the 

quantoxn of the force employed neither 

The reafon for thia opinion \%^ that an leflent, nor increafet the crioie, whether 

inforreAion to refift or prerent hyf^tce the by one hundred, or one thoufand perfona^ 

f xecotioo of any Jkitnte of the United ^| wholly immaterial, . 
States, has a direa tendency to dilToive all 

the bonds of fociety ; to deftroy all order The court are of opinion that a comhlm 

and all laws ; and alfo all fecurity for the nation or conj^iracy to levy 'u/irr againft the 

lites, liberties and property of the citixen^ United States, is ftot trfa/on^ nn\t(% coa^ 

•f the United States. bined with an attempt to carry fach coid. 

bination or confpiracy mto execution ;— r 

The court arc of opinion that military fomc aBnul force or violence muft be ufed 

weapons (as gun» and fwords mentioned in porfaance of fteh drfigv to levy ttuar^^ 

in the tndi^ment) are not neceffary to but that is altogether immaterial whether 

make fuch infnrreSion or tifing amount to the force iifed is fufficient to eficftoate the 

ie^ying ivar ; becaufe nombers may fqp. objedt ; any force^ conneBed fwitb the in^ 

ply the want of military weapons ) and o* tentiott, w\d conftitille^ the crime of IcTy* 

ther inftrumentt may effcA the intended ing war^ 
■lifchief. The legal guilt of levying war 

may be incurred without the afe of mili- This opinion of thecoort is foanded o« 

lary weapons, or military array, fhe fame principles, and is, in fubftance^ 

the fame as the opinion of the circuit 

. The coqrt are of opinion that the aflem. court, for this diftridl, in the trials (ia 

bling bodies of men, armed and arrayed in April 179;) of Vigol and Mitchell, who 

^ a warlike manner for porpofes only of a were both found guilty by the jury, and 

private nature, u not tra^on ; although afterwards pardoned hy the late Prefident, 
* the judges or other peace officers fhoul^ 
be infulted or refifted, or eren great out. At the circuit court for the diftrif^ (A- 

rages committed to the peHoos or property pril term, 1799) on the trial of the pri. 

•f our citizens. (oner at the bar, judge Iredell, deC^ered 

thtykme opinion ^ and f*ries if as coayiOe^ 

The true criterion to determine whether by the jury* 
^Bt committed are treafon^ or a lefs offence^ ^ 

as a riot) is the qu9 animo or the intention To fupport the prefent ipdi^ment a* 

'with which the people did aflcmble.-- gainft the prifoner at the bar, two {z&\ 

MVhtn the infentnft IB uftive fal or generalf muft be prored xo your fa tisfaAion.—, 

fs to<ffea fomc objcft of a general public Firft, That foaie time before the tnding 

nature^ it will be treafon^ and cannot be of the indiftment, there was an infurrec 

confidcred, conftrtied, or reduced to a riot, tion (or rifing) of a body of people in the 

The commiffion of any msmber oi felonies^ county of Northampton, in thia ftate, 

rloU^ or other mifdemeanors, cannot alter with intent to oppofe and prevent, by 

their nature fo as to make them amonnt to means of intimidation and violence^ the 

/r<^— and on the other hand if the fa- execution of a law of the United States, 

teution and aBs combined amount to treafon ^ Ontitled '* an aA to provide for the valu. 

they cannot be funk down to a felony or ation of lands aiyl dwelling houfea— the 

«!•/. The intention with which any afis enumeration of flaves within the United 

(as felonies, the deftruftion of property States ;•' or of another law of the United! 

or the like) are done, will (hew to what States, entitled ** an a^ to lay and coUea 

tlafs of crimes the cafe belongs. a direCl tax within the United States," 

and that fome ada of Tiolence were com. 

Thecoart are of opinion that if a bodjr mitted by fopie of the people foafembledj^ 

if paop^ i;oiifpif!t am) Mfdiittc an iqfm^ f}fi^ ifM^ tfi o^f^ m4 ^reoi^ i\| 
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i^jtjit'of intiiiMatioB and violencci the fime poffnit^ akid nniti tfae ext)bAt^A 
fcxecudoo of botby or of one of the faid of mutaal defence and foniom All peri 
Uwl of Congrefs. foot frf/emt, aiding, affiftin^, or abetctng 

«uy treafonableadl are ^rixr^z/tf A; AU per. 
In tbte. confideratioh of thi* h&, yon fotu, who are preieoc and councenancin^ 
fere CO conflder and determine with what tnd are ready to afford afliftance if necefla. 
intent the people aflembled at Bethlehem, ry to thofe whoadhially commit any trea^ 
whethei* to tS^(\ by force a public or a fonableadl^ are alfo principals, Ifanum«. 
pr.vate meafure; ber of perfona aflcmble and fee out upon « 

common dcfign, ai co refift and prevent by 
The intend with which the |)eop]e af- force the execution of any law, and foma 
fcmbled at fiethlcheni in Northampton, il of them commit a^s of violence and forces 
A neceffary ingredient to (he fadt of afiem- with intent to oppofe the execution of any 
bling, aind to be proved like any other law, and otfaera are prefent to aid and af- 
htl, by the deditraiions of thofe who af- lift, if neceilary^ they are all principalis 
fembled^ or by adis done by them^ wheii If any man joini apd a£li with an aflcm. 
the qoeftion is '< what is a man's intent ?'.' bly of people, hit intent is always tp h6 
It may be proved by a number of coone6t<. confideredand adjudged to be the fame aa 
led circuinftances, or by a Ungle fsdt. their's ; and the- law in this cafe judg^th 

(of the intent by the fad; If a number of 
If from a careful examination of the li« perfohs combine or confpirc, to effedt-^ 
vidence^ you (hall be convinced that the certain purpofe^ as to oppofe by force th6 
^^«/obje^abd intent of the people affem- .execution of a law, any ad of violence 
bled at Bethlehem, was of a public na« done by any one of them, in purfuancepf 
lure) which it Certainly was, if they a f- fuchcombination, and with intent to effedl 
fembled with intent to prevent the execu- fiichobjed> is in cohfideration of law thb 
tion of both of the above mentioned laws .ad of all who are p\efent, when fuch aCt 
of Congref^^ or either of them] it rouft .of violence is commi tied » IfperfonscoU 
then be proved to your fa til faction that led together to ad for one aiid the fanie 
the prifoner at the bar incited, cncoura- common end, any ad done by an}' one of 
^ed, proinoted or aiLfted in the infurrec- them, with intent to effeduate fuch com^ 
tion or rifingof the people at Bnliii-'htm, roon end> is a fad that may be given |a 
and the terror they carried with them, evidence, againfta//of them; tbeadpf 
Wiih intent to oppofe an4 prevent, by each is evidence againft ail concerned* 
means of intimidation and violence, the . 

execution of both the above mentioned I (hall not detain you at this late hodr 
laws of Congrefs, or diher of them ; and to recapitulate the fadft — you have takes 
that /0mr force was ufed by /omt of thie notes, and they have been fta-.ed with ac 
people affcmblcd at Bethlehem^ curacy and great candor by Mr« Au 

toxney* 
In the confideratioh of this feid, xh6 
court, th lak proper to aiFft your enquiry by I will only remark, that all the evU 
giving yoo their opinion* dence relative to tranfadions before tha 

aflembling of the armed force at Bethle^ 
in treafon all the partkipek crlminis are hem, are only to fatisfy you of the intent 
principals ; there are no accefTarirs to Ihis with which the body of the people aiTem* 
crime. Every ad^ which in the cafe of bled there. If either of three^ overt adfc 
felony woold render a ipian an Qcctffary^ (or open deeds) dated in the indidment* 
Will in the cafe of treafon make him a are proved to your fattsfadion, the courc 
principal. To irelider any perfoo an ac are of opinion that it is fulTicient to liiaii). 
complice and principal in felony he mufl ta}n the indidroent, for the caurt are of 
be aiding and abetting at thefaa^ or ready opinioa that ^very overt ad ii treafooablei 
to afford affiftance if neceffary^ If a per- 

fon ba prefeot at a felony aiding atul afk As to accomplices, they are legal wit« 
fifting, he is a principaL It is always neffes, and entitled to credit unlcfa de^jg 
teaterial to confidcr, whether the perfona troyed by V^hlM^y in C9«rt« 
Barged 9S% of tha iuap paxtyi upon tha 
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)fv upoh ednflJeratioii of itie whole jaerate the ra^ of contriiJinf partietj 14 

ftutter, ^7tf*u; at well as fait) yoo are tft baluoiniate anddeftroy every man who dif. 

(ally fatisfied wiihoat any doubty that thd fers firoiti his opinions: Mr. Adans^ 

prifonerit goilcy of the treafon changed in (meaning the I^reiident of the United 

(he indid^menr^ you will find him not States) has laboredi aitd with mef incholy 

{nilty ; bot if upon the confideration of faccedi, to bi-eak up the bonds of focial 

the whol^ natter, (lafCo at well as JuS) affeAion^ and dnder the ruins of coo&^ 

yon are convinced that the pfifoner it dence ^nd.ffieftdfhipi to extinguilh tht 

guilty of the treafon rharged in tht in^ only gleam of h«i(>piQefs that giimaiert 

lilAment^ yott &rtll find him goiltf4 through the dark and defpicabie f^rce of 
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kzA alfoi the following falfe, fcanda^ 
Ciraitt coin df the United States for tbe lous, and malicloos words, that is to fay^ 

middle d'lstr'tiit yirgima Dhtria^ Maj ^* the contriver of this piece had been fad. 

termt i/t tbeyemr one thorn/and eight hun* denly ^onvertbd, as he faid| to the prefi- 

dred. dentiai (meaning thefdid Prefidcnt of the 

United 5tates) fyilem, that is to a French 

'TheUnited States bf Amerita 1 war, an American navy ^ a large Handing 

'vetfus >Iiidi3kekh army, an additional load of taxes^andall 

James Thompfon Cailcnder. J the other ff^mptoms arid confequences of 

debt and defpotifm :*' and alfo the faffe^ 

The grand inqueft of the Uhited States fcandalous, and malicious Words, of the 

itf America, in and for Virginia diftriA, tebor and effe^ following^ that is to fay» 

upon their lefpe^i ve oaths do ptefeMt, that <^ The fame fy ftem of perfecutioii itat been 

James Thompfon Callendefylate of the extetidcd tU over the continent, every 

diftridof Virginia, printer, being a ^N perToil holding an office muil either quit ii^ 

fen of wicked,- depravedj evil dirpoNTed, or thitik and vote exaAly with Mr. A- 

diAquiet and turbulent mind anddifpofition, • dams'," (meaning the faid Prefideitt of the 

and falfely and malicioufly de(igning and United StatesJ-^^and alfo the falfe, fcan- 

intending to defaihe the Prefideht of the dalous, and malicious wordsj of the tenor 

United States, and to bri tig him Into con. and efTed following) that it to fay,— 

tempt and difrepute, and to excite the ** Adams (the faid Prefidcnt nleaniilg) and 

hatred of the good people of the United Walhington, kive fince been (baping a 

States againft him ; on the firft day of Fc- ferici of thefe pajper jobbers into judgtl 

bmary, in the year of our Lord one thou- and ambafladors, as their whole courage 

fand eight hundred^ and of the independ- lies in Want of Hiime ; thefe poltroorsi 

ence of the United Sta'es of America the withoat ri(king a martly sind intelligible 

twerty.fdurth, in -the Virginia diftrid defence of their own meafures; raife sn 

aforefaid, and within thejorifdUlion of affeded yelpagainll the corruption of the 

this honorable court, did wickedly and French Dire^Tory, as if any corrvptioA 

malic'ouQy write, print, utter and publifli, would be mpre venal^ roofe dotdrioas, 

a falfe, fcandalous^ and malicious writing, more execrated) than their (meaning t^c 

againfl; the faid Prefident of the United faid Prefidcnt, and the late general WaOi- 

States, of the tenor and effed following,* ington) own ;" and alfo the falfei feandaU 

that is to fay, ''the reign rf Mr: Adams ous^ and maliciooi words> of the tefior 

(meaning John Adams, £fq. Prefident of and ci^ed fallowings that is to fay, *' the 

the United States) has been one continued objed with Mr^ Adams^ (meaning tbe 

tempeft of malignant pafliolis. As Prefi. faid Prefident of the United Stites) was 

dent, he (meaning the faid Prefident of td recommend a French war, profeflediy 

the United States) has ne*ver opened his for the fake of fupporting Aioericja 

(meaning the faid Prefident of the United (meaning of the United States) commerce^ 

States) lips, or lifted his (the faid Preft^ but in reality for the fake of yoking usj 

dent meaning) pen wtthoit threatening meaning (the United State* of America) 

afid ^^Iding; the grand objed ot hit intban alliance with the Britilh tyrant.'^ 

(meaning the faid Pcdftdent^f^ the United And alfo the falfe, fcandalous, and malt' 

IStates) adminiftration^ hat been to exaf^; cioui wo^ds^ of tbe Icnot tktA effii^ kk* 
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)6wiHg» tiiat Uto fay, ''virhilefuchnaaa. Adams^ (meaning tli^ (aid Prefident tt 
bera ot the effedlive agents of the revolu- the United States) f^els anxiety to curb 
tion languiih in obfcurity, or <hivcr in the frontier popolation/' And alf<* the 
yvant^ aik Mr^ Adams (meaning the faid falfe, fcandaloas, and nalicioa% wordr> 
J'refidcnt of the United States) whether it of the tenor and efF^ft following, that is 
was proper to heap fo many myriads of to fay, " He (meaning the faid Pfefideot 
dollars upon William Smith, upon a paper of the United Stales) was a profelTed arif.^ 
jobber, who, next toHamiltan and him- tocrat ; he (meaning the faid Prefident of 
jelf, (meaning the faid Prefident of the the United St ites) had proved faithful and 
United States) is perhaps the moft detefted fcrviccable to the Britiih interefl, (inuen^ 
tharadler on the continent) (meaning the do againft the intereft and welfare of th* 
United States of America.) And alfo the United States.) And alfo the falfe, fcan« 
falfe, fcandalous and malicious words^ of dalous, and malicious words, of the tenor 
the tenor and eflfeft following, '^ you and effe^ following, that is to fay^ 
(meaning the people of the United States) <<Thu9 we fee the genuine character of 
•will then make your choice between inno- the Prefident, (meaning the faid Prefident 
cence and gni t, between freedom and of the United States) when but in a fe-^ 
Havery, between paradife and peidition ; condary Aation, he (meaning the fakid Pre- 
VOB will chufe between the man who has fident of the United States) cenfured th« 
deferted and reverfed all his principles, funding fyftem, when at the head of af- 
(meaning the faid Prefident) and that man fairs, he (meaning the faid Prefident of 
whofe own example ilrengthens all his the United States) reverfes all his former 
laws, that man, whofe predidtions^ like principles. He (meaning the faid Prefix 
thofe of Henry, have been donv^rted into dent of the United States) exerts him- 
hiftory* You will choofe between that fclf (meaning the faid Prefident of thd 
man whofe life is unfpotted by a crime^ United States) to plUnge his (meaning the 
and that man (meaning the faid Prefident faid Prefident/s) country (meaning^ the 
of the United States) whofe hands are United States of America) into the molt 
Peeking with the blood of the poor friend- expenfive and ruinous e(lab|i(hments. In 
lefs Connefticut failor ! I fee the tear of the two firft years of his ^meaning th^ 
indignation darting on your checks ! y u, faid Prefident of the United States^ prefi- 
(meaning the people of the United States) dency, he ^meaning the faid Prefident of 
anticipate the name of John Adams" the United States^ has contrived pre- 
( meaning the faid Prefident of the United tences to double the annual ex pence o^ 
States.) And alfo the falfe, fcandalo is, government, by ofelefs fleets, armies, 
and malicious words, of the tenor and finecures, and jobs of every poflible de* 
efFc'ifl following, that is to fay, *' Every fcription." And alfo the falfe, fcandaU 
feature in the condu^ of Mr. Adams, cus, and malicious words, of the tenoi^ 
(meaning the faid Prefident of the United and efFed following, that is to fay, «« By 
States) forms a diftinft ^nd additional evi- fending thefe ambafladors to Paris, Mr* 
dence, that he was determined at all events Adams ^meaning the faid Prefident of the 
to embroil this country with France/' United States^ and his /^meaning the faid 
And alfo the falfe, fcandalcus, and mali- Prefident^ Britiih fa6^ion, defigned to 
cious words* of the tenor and effeft fol- do nothing bnt mifchief." And alfo the 
Jowing* that is te fay, " Mr. Adams, falfe, fcandalous, and malicious words^ 
(meaning the faid Prefident of the United of the tenor and effeft following, that is 
States) has only completed the fcene of ig- to fay, "In that paper, with all the 
tiominy which Mr* Wafhington began." cowardly infolence ?rifing from his /'mean- 
And alfo the falfe, fcandalous, and mali- ing the faid Prefident^/ aflurance of per- 
cious words of the- tenor ^and effeft fol- fonal fafety^ with all the fury, but with* 
lowing* that is to fay, " This laft pre- out the propriety or fublimity of Homer't 
iidential (meaning the faid Prefident of Achilles, this hoary headed incendiary 
the United States) fe'ony will be buried /^meaning the Prefident of the United 
bv Congrefs in the faid Criminal filence States^ this libeller /^meaning the faid Pre- 
as it* preiercflbrs." And alfo, the words fident^ of the governor of Virginia^ 
of the falfe, fcandalous^ and maliciooa bawls out to arms ! then to arms 1 It waa 
tenor and effcft following, that is to fay, floating upon tbc fame bladder of popo« 
** FeraoiOit in whatever is deteftable^ Mr. laiity that Mr. Adams /^meaning the faii 



l^rctiicni 6i the United States^ threatni- violence of hit [meaning iKe faid ?rfi. 

Vd to make this city the centrical point of denr] paffioni, that under bis [tneaninj 

a bonire." And alfo the falfe^ fcandaU the fatd Prefident's adcninidration, Amc; 

bus, and maliciooa words, of the tenor rica, [meaning the United States of A* 

«nd eficdl following, that is to fay, mcHca] would be in conflanc danger of t 

^' Reader, doft thou f^hry that onfortu- fecond quarrel." And alfo the falfc^fcin: 

kia e old mah /^meaning the'faid Prefident dalous, and malicioa words of the tenof 

lof the United States^ with his ( meaning apd effed following, that it to fay,-« 

the faid Prefident^ twbnty.five thouf^nd *' When a chief teagiflrate [meaning hi 

do'lars a year, with the petty parade of faid Prefident of the United States] in 

his /^meaning the faid Prefident^ birth both in his [meaning the faid Prefident 

day, with the importance of his /^mean. fpeeches; and [meaning tht faid Prefident 

ing the faid Prefident^ name fticking in fiewfpapers» conf^antly reviling Francr, 

trvery other page of the ftatute book, he [lueaning the faid Pfeftdent] can nei. 

Aids ! he ^itiea'ning the faid Prefident of ther exped or defire to live \o^g in pcac% 

the Uhlled Siates^ is not lin objeA of en- with her; Take yobr choicb then be. 

vy, but of comp^on and of horror, tween Adams, [meaning the fiid Prefi- 

"Wiih Connefticut more than half und(. dent] war and beggary, and Jcfierfooj 

ceived, with PebnfyUania difgufted, with j>eace and competencr." To the grcit 

Virginia alar/bed, with Kentucky hold, fcandal of the Prefident of the United 

ing him ^meaning the faid Prefident^ ih States, to the evil and pernicious exaropla 

tiefiance, having renounced all his origt- of all others, in the like cafe offending^ 

hal principles, [meaning the faid Prefi. againft the form of the aA of Congress of 

dent of the United States] ahd affronted 

all his [meaning the faid Prefident] ho- 

heft friends, he [meaning the faid Prefi. 

dent of the United States J cannot enjo)r 

thefwett flum'ers of innocence, he, [mean. 

ing the faid It fident of the United Stated] 

tannot hope to feel the rooft exqoifi'ely 

delightfol fenfajion that ever warmed a 

human breaft, the confcientioufnefs of on the faid ift day of Fe roary, in the 

being aniverfally and defervedly belo- fartic year of out Lord 1806, and of the 

Vcd."-^-^ And alib the faJfe, fcan- indepeiidence of Ametica the twenty. 

dalouS) and malicious ward^^ of the te. fourth, defignitig and intending to defame 

Dor mnd effed following, that is to fay, the Prefident of the United States, and w 

** It is hapf^y for Mr. Adams himfelf bring him intd contempt and difrepat^ 

[meaning the faid Prefident] as well as and to excite the hatred of the good people 



the United States, in fuch ^afe made and 
provided, and againft the peace and dig. 
hity of the faid United States ci Amcrict 



And the gratid Inqueft aforefai^i apA 
their rcfpedive oaths do further prefent^ 
that the faid James Thompfon Calleodeti 



for his [meaning the faid Prefident] coon- 
 try, that he [meaning the faid Prefideiit 
of the United States] afi^erred an un. 
truth/' And alfo the falfe, icandaloos, 
iind malicious Words, of the tenor and ef. 
fed following, that is to fav, ** In the 
midft of fuch a fcene of profligacy, and 
bf ufury the Prefideht [meaning the faid 
Prefident of the United States] ban perfift. 
ed as long as he durft, [meaning the faid 
Prefi;fent] in makirig his [meaning thefi^id 
Prefident] btmoft efforts for provoking a 
French war.'* And alfb the falfc, fcan- 
dalotts, and malicious words, of the tenor 
and efFeiA following, that is to fay^ <« For 
klihough Mr. Adams, [meaning the faid 
Prefident of the United States] were to 
hiakitf a treaty with France, yet fuch is 
the gtofsnefs of his [meaning the faid 
MdcQtJ prci«di€e> aod fe great it cht 



againft h m, in the diftrid aforefaid, »o^ 
within the jurifdid^ion of thiit court, wic- 
kedly and malicioufly did Caufe, or pro. 
Cure to be printed and publifhed, a falf^ 
ftandalous> and malicious writing, againft 
the faid Prefident of the United States, of 
the tenor and cSe6k following, that i« to 
fay, ** the reigh of Mr. Adams (meaning 
John Adams, efquire, Prt fident of the 
United States) has hitherto beenonecoft- 
tinual tempeft of malignaiit pafiions, as 
Prefident, he (meaning the faid Prefident 
of the United States) never opened hii 
(meaning Ihfc faid Prefident of the Umie<i 
States) lips, or lifted his (the faid Preli* 
dent meaning) {>en, without threatening 
and fcolding ; the grand objc^l of Ms 
(meaning the faid Prefident of the United 
States) adroiniftratiooi has been toexafpe- 
ratc tha rage of contending particsi (o ^>' 
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llimnritt and de ftroy every man who dif. 
fert iVoRi his opin ons* Mr. Adams (mean- 
ing the faid Prefident of the United States) 
bas labored, and with o^elancboly fuccefs, 
to break up the bonds of focial affection^ 
and under the ruina of confidence^ of 
fricndihipy to extinguifh the only beam of 
happinefs that glimmers through the dark 
find defpicablc farce of life," And alfo 
fhe following falfe^ fcandalooa and m^li- 
^ious words, tha is to fay : ** The coo- 
triver of thia ^^ce had b^en fuddenly con. 
Terted, as he faid, to the pi^efidenrial 
(meaning the faid Prefid,ent of the United 
$taccs) fyftem, that is, to a French war, 
ao American navy,^ a large (landing army, 
pn additional load of taxes, and all the 
other fymptoms and confequences of debt 
find defpotifm/' And alfo the falfe* 
fcandalous, and malicious words, of the 
tenor and cSid following, that is to fay : 
** The famefyftem of perfccution has been 
extended all over the continent, tvtry per. 
fon holding an ofiice^ mult ciiher quit it, 
or think and vote exactly with Mr. A- 
dams," (meaning the faid Prefident of the 
United Slates. j And alfo the falfe, fcan. 
daious, and malicious words, of the tenor 
and effedl following, that is to fay : — 
<* Mr. Adams (the faid Prefident meaning) 
aoct Waihington,^ have fince been (baping 
a feries of thefe paper jobberi into judges 
and ambafiadors : as iheic whole courage 
lies in want of ihame, thefe poltroons, 
without ri iking a manly and intelligible 
defence of their own meafure , raifed an 
affecUd yelp againft the corruption of • he 
French direftory,^ aa if any corruption 
could be o^iore venal,^ more potorious, 
more execrated than their (meanipg tl]ie 
faid Prefident and the laie general Wafli. 
ington) own/' And alfo thetalfe, fcan- 
dalous, an4 malicious words, of the tenor 
and effe^ foliowingj that is to fay ; — 
** The pbjtdt with which Mr. Adams 
(meaning the faid Prefident of the Upited 
States) was to recommend a French war, 
profefledly for the fake of fupporting A- 
Q^erican (meaning of th^ United States) 
commerce, but in reality for the fake of 
Yoking OS (mieaning ;he United St;t^i of 
America) into an alliance with the Britifh 
tyraat." And alfo the falfc, fcaodalousj^ 
ajpd roalicioos words, of the tenor and ef* 
((^a following, that ia to fay : ** WhiU 
ij^ch numbers of the effeAive agents of the 



in want, aUc Mr. Adams (meaning ih^ 
faid Prefident of the United S ates) whe^ 
ther it was proper to heap fo many myriads 
of dollar* upon William Smith, upon i^ 
paper jobber, who next to Hamilton and 
himfelf (ipeaning the faid Prrfident of the 
United States) is perhaps the moft derefted 
charader on the continent" (meaning tho 
Uai ed Stales of America.) And alfo the 
falfe, fcandalous and malicious words of 
the tenor ^nd effed following : '^ Yo^ 
(meaning the people of the United States) 
will then take your choice between innc. 
cence and guilt ; between frccdum and 
llavery-.-between paradife and perdition. 
You will then chufe between the man who. 
has defert^d and revcrfed all his princi. 
plea (meaning the faid Prefident) and that 
man whofe own examples Urengthen alj. 
his laws — that man, whofe prcdid^ion^ji 
like ihofepf Henry, have been converted 
into hiUcry. You will chufe betweta 
that man whofe life is ynfpotted by a. 
crime, and that man (meaning the faid 
Prefident of the United States) whofe 
hands are reeking with the blood of thi^ 
poor friendlefs Connecticut failor. I fee 
the tear of indignation (landing on your 
cheeks I You (meaning the people of thai 
United States) anticipate the name of John 
Adams (meaOiing the faid Pref;dcnt of tha 
United States.") And alfo the falfcj^ 
fcandalous and roalioious words of the ter^- 

• • • 

or and effed following, that is to fa^^i^ 
** every feature oi the conduct o^ Mr. A, 
dams (meaning the {aid Prefident of tha- 
United States) forms a diftind and addi- 
tional evidence, that he was determined al| 
all events, to embroil this covntry wiili 
France :" And aifo the falfe and fcanda* 
loos words of the tenor aod ef&cl folio vv^ 
ing, that is to fay, "Mr. Adaias (meaij- 
iag the faid Prefident of the United Staiev)- 
has only comp)eted the fcene of ignominy 
whica Mr. W alhingtoii began." And iiifo^ 
the falfe. fcandalous and a?.aii£icus worda 
of the tenor and cffcft following, that is to 
fiiy, ^.Thislaft prcfidcniial (meaning tha 
f^id Prefident of the United Stales) feloQy 
will be bi^ricd by Congrefs in the fame cri^ 
minal filcnce as its predcceflbis/' And 
alfo, the wordt of tl^ falfff, fcandalous, 
and malicious tenor ^nd cfiedt followiQgj,. 
that is io.fay„ *«'^orc(J5ioft i^ whatever ia 
deteflable, Mr. A'Ums, (mca.-^ing the faid^ 
Prefident of the United States) feels anx* 
latv to CM^b the (rondo^ ^^latipcl'-TR 
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i^ th« Prefident of the United Statei^ in 
in the year 17989 at the inflance of feve. 
Tal inhabitant* of the faid town, in which 
fddrefa, unequivocal approbation of the 
condudl of the faid Prefidenc in the ad« 
Diiniftration of th^ Upited States is ex-> 
freffed, 



2nd. The faid Jaines Thompfon Callen. 
det alfo declares, on oati), that he verily 
believes that he (h^U prove by the evi- 
dence of Tench Coxe aforefaid, thai he, 
fhe faid Tench Coxe, in the year 1798, 
keld an important office under the govern, 
nent of the United &tatct| to wit, con^- 
miffiooer of the revenue, from which of- 
^c€ the faid Coxe was ejedted by the pre. 
fent Prefident pf the United States, bc« 
caufe he did not approve tie meafures of 
Kis, the faid Prcfident's. adminift ation, 
•r the principles on which it was conduct, 
td. That he v rily believes that he (hall 
be able to prove^ by the evidence of judge 
Bee, hat he did receive from the Prcfi. 
dent of the United States in the year 
1799, a letter in whjch he fiie faid Prq. 
fident, did advife and reqoeft the faid 
judge Bee, then ading in his judicial 
charader, to deliver to the confui of the 
Bricilh nation, in Charlefton, Jonathan 
Robbins, alias Thomas Nalh, who had 
been apprehended and carried before the 
faid Judge, on a charge of murder com- 
mitted on the high Teas, on board the £(i. 
nOk frigate Hcrmione. 

He farther depofes on oath, that he 
T^rily believes that he (hall be able to 
prove by the evidence of Timothy Picker- 
ing, that the Prelident of the United 
States was in pofTeOionof i^ifpa^ches from. 
Mr. Vans Murray, American minii^pr in 
Holland, containing aflurances on the part 
ff the French Republic that ambafladors 
from the United States would be received 
in a way fatisfadory to the people and 
government of the United States, many 
weeks while Congrefs was in fefTion, be- 
fore be communicated tUe fan^e to Con« 
grcfs. 

The deponent further faith, that he 
rerily believes that he (hall be able to 
prove, by the evidence of Stephen Thomp- 
fon Mafon, and William B. Giles, that 
John Adams, Prefidentof the United States 
|(af uoe^aivocaily avow«d in coiiv«ifatjoa 



with them, principirs utterly ineompav 
tible with the principles of the prefen^ 
conftitotion of the United Stares ; prin. 
ciples which could not be carried into o- 
peration under any political inftitiHion, 
without the eftabliihment of a dirctt.. 
powerful and dangerons ariftocracy } ^ba^ 
he declared in exprefs terms, to the faid 
Stephen Thompfon Mafon that he had no 
more idea that the prefent federal conftt. 
tution could, for any Jength of time, con- 
troul the people of the United ^States, 
than that it copld controul ihe motion 01 
the planets ; that he alfo declared to the 
f id Sie, hen Thompfon Mafon, th«ft he had 
no more idea tkat a poli:ical fociety could 
exill without a diftindion of ranks, than 
that an army could exift without officers ; 
and alfo that be 9^0 prove by the faid WiU 
liam B» Giles, that the Prefident of the 
United States has avowed in converfatioii 
-with him, a fentiment to this effe^, that 
h^ thought the executive department of the 
United States, ought to be vefted with 
power (0 dire^ and ^ont^o^i tb^ publi^c 
will. 



That this deponent -verily believes tha^ 
he (hall be able to prove by general Blacki 
b^rn, that he did on the day of 

in the year 1798* receive an addrefs from 
John Adams, Pre(ident of the United 
States, in anfwer to the field officers pf 
Bath county, in which the faid Prefident 
does avow that there was a party in Vir- 
ginia which deferved to be humbled into 
duft and a(faes, before the indignant frowns 
of their injured, infultpd ar\d ofii;nded 
^ount^y. 

And this deponent further faith, he i& 
advifed and believes, that, it is material 
to his defence againll the indiAmeiitafore- 
faid, that he (liould procure authentic 09- 
pes of fundry anfwers made by the Prefi. 
dent of the United States, to addreflfc^ 
from the inhabitants of the United States 
in various par^ thereof, which authentic 
copie a he cannot procure, (b as ta be in 
^eadinefs for trial during the prefent term. 

He alfo faith that he i$ advifed, aod 
doth believe, that a certain book, enti- 
tled, ** An Sfsay on Canon and Feudal 
Law," or entitled in words to that par* 
port, afcribed to the Prefident of the U- 
nitod St^iesi and of wb^ch he I^U^Yca Ut^ 
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trc^itnt 19 tiie lotlior, is material to hit 
defence, and that ht cannot procure a copy 
of the fame, and evidence thdt the faid 
Prefident is the author thereof, without 
being allo^ved fevbral weeks and perhaps 
months fot the purpofe. 

He further faith that he is tOld by the 
counfei who mean to appear for hin)> that 
they cannot pofiibly be prepared to invefti. 
gate the evidence relating to the feveral 
fcharges in f e indictment, even if all the 
perfons and documents wantfidj were upon 
the fpor. 

WILLIAM DUVAL^ 



A copyi 



Artef^i 



WILLIAM MARSHALL, Cteri. 

No. VI. 

ExtraSfs from the pamphlet cilUi ** The 
Fro/pta Before U>," toJbe*wthe calum^ 
flies of Prefident iVaJhi>!^t6nt by James 
Th^mjfon Callenden 

Page lo. *• I now return to the trctoor 
hi 1787, by which the "government of 
your o'wm choice^*' the federal conftitu- 
tion» was crammed down ihc gullec of 
America." 

Page ij. " They (meaning the Gcor, 
gia delegate! in the convention) did not 
forefee the Wafhtngtbnplanof defendin|r, 
lor rather of defertingi the foutl weftern 
frontier;" 

Page 16. '* By his own account, Ihere. 
fore, Mr. .Wafhington has been twice a 
traitor* He firft renounced the king of 
England^ and thereafter the old contcder. 
UtioA.'* 

Page 17* " The following in((anc&, 
'•ut 6f many, (tiews in what manner Mr. 
Wafliington tranfa^ed bufinefs. On a 
k|ueilion that was to come before the ca- 
binec, he previoufly afked the opinion of 
Mr. Jefferibn, and after hearing it| ob« 
fcrvcdi that his owki fcntimentt bad bcaa 



the fame. When' \hh boaricil ifaet, fti^ 
milto*^ and Knox voted, as ufual, opoi 
one fide, and JefFerfon oki tht other.   
" Gentlemen, I leave it to yourfelves,** 
were the words of Mr. Wafhington ; anJ 
the point was carried by the majority.-*^ 
The extravagant popularity pofleflcd by 
this citizen reflef^s the utmoft ridicule on 
the difcernment of Amkricai He appro- 
ved of the funding (y^itm^ the afTumption; 
the national bank, and in cbhtradidion to 
his own folenin promife*, hfc authoriffrd 
the robbery and ruin of the remnants ot 
his own army." 

Pagfe i8; In the fall of 1796, when ihh 
l^rench bbgah their depredations, the 
tountry fell imo a more dangerous junc« 
tuxe than almoft any which the old con. 
federation ever endured. The tardincfa 
and timidity of Mr. Wafliington were 
fucceeded by the rancor and infolence of 
Adadis.'^ 

laemi «^ Under thfe old cdnfederatibij^ 
matters never were, nor could have beek 
condudled (o wretchedly as they ad^ually 
are, and have b^en under the fuccefUvb 
iDonarchs of £raintiee« and Mount Ver- 



non; 



»» 



Page 19. *^ It has beeH frfeqdaritly af- 
ferted, and never denied," fays Mr. Find. 
ley, " that the power of granting chartefi 
of incorporation, was repeatedly moved, 
for in the federal convention,* and cf^^eci. 
ally the power of incorporating BANK!, 
but always rejed^cd by a great majoriiy." 
Mr. VVafhington was preiidcrit of this fe- 
deral convention. Of courfe he could hoc 
plead ignorance of its intention againft the 
eredtion of a national bank. He fwore to 
fupport the conflitution. Diredly after, 
he ratified the banklaw^ which drove the 
plough. Qiare of paper jobbing through tlie 
very midil of his double oath, as a federal 
citizen, and as a Prefident." 

Page 27. " For all this cdnfufion and 

iniquity, we muft thank Mt-. Wafhing. 

ton. He adird like a tenant^ who qui 19 

the premifcs without giving notice to the 

* landlord^ that he may provide a fucceiTor;'^ 



^ AtNcwbHrgh, Maxch ijtb^ 171^1 
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9$gt 34. '' Noti. 

♦' If Wafhtngton wanted to corrupt the 
American judges, he could not have taken 
• more decifive fktp, than by the appoint^* 
mcnt of Jay." 

Page 39. " His rcfufal muft be refolv* 
<;d, therefore^ into that utter wane of feeU 
ing, which conilitutes the key-ftone of 
icharadler ; and which has cod the lives of 
fo many hundred's of fa mi lies j on the 
foulh weftcrn frontier." 

Page? 39 and 40. " The wretched pro. 
clamation of neutrality, of April 2 2 J, 
^793> ^*' ™®^ likely communicated to 
J^itt, long before it had been openly pro- 
posed in the cabinet of America. On the 
8th of June following, the court of Lon. 
idon iffucd the order for feizing ne tral 
Piips, bound to France with provifions. — 
This was juft forty-fix days after the pro- 
clamation of Mr. Wafliington. Perhaps 
hit manifefto had reached England before 
that order iffued. At any rate, Pitt was 
.undoubtedly acquainted with the Prefi. 
Kent's abhorrence for the French revolu. 



tion. 



»» 



Page 99. '* The proclamation of ncu« 
trality does nor, therefore, dcferve that 
title. It was a proclamation of ignorance 
jind puGllanimity.' 

Page 41. " Mr. Wafnington had then 
only two things to do : The one to ncr^o- 
ciate with the court of Lifbon, for the 
continuance of the blockade. The other 
to redeem the prifoners, whofe deliver- 
ance he had prevented (ome years before* 
On this occafion Mr. Wafhington dif- 
played the fame want of wisdom and eco- 
nomy, that marks almod every other 
part of his adminiftration." 

Pages 47 aud 48. *' The firft wrong 
ftcp of the Prefident, with regard to the 
temittance of the tribute, was aggravated 
by every pofTible circumftance of impro. 
priety. Indired^ breach of the conftitu- 
tion, he involved the United Stares in 
the additional cxpenfe of that frigatei 



without deigning to confuU the Icgidatur^ 
of his country. If fuch proceedings ar* 
fuffered, it is evident that all civil gov. 
ernment muft foon be at an end^ lam as 
folicitoos as ?.ny man can be to think well 
of Mr. Wafliington, to believe, if poffi- 
ble, that he was misled by the bad peop'e 
about him, and that he ferved his coan. 
try with zeal^ as far as his faculties an4 
information would carry him*" 

Page 7?. "Adams and Wafhington 
have lince been (haping a feries of thcfe 
p-'pcr-jobbcrs into judges and ambafla- 
dors. As their whole courage lies irt 
want of (hame, thcf- poltroons, without 
rificing a manly and intelligible defence 
of their own mea'iirrs,. raifc an afie^ed 
ycip againft the corruption of the French 
dircdory ; as if any corruption could be 
more venal, more notorious, more exe- 
crated than their own. Foryeara toge- 
ther the United States refounded with 
curfes againd them, while the grand lama 
of federal adoration, the immaculate di- 
vinity of Mount Vernon approved of, 
and fobfcribed every one of their blackeft 
rocafures." 

Page 102. " Thia fpeech has a charm, 
that completely unmaiks the fcandaious 
hypocri fy of Wafhington." 

/</r«r. '* Mr. Adams has") only com- 
ple*^ed the fcene of ignominy, which Mrw 
Wafhington began/' 

Page 103. *' The expenccs of each 
army were fucccffivly abflraAed from the 
treafury by Mr. Wafhington, without 
the fandtion of a flatute, and in exprefs 
breach of the conftitution. Mr, Wafh- 
ington difdaincd to make an apology for 
this violation of his doty ; and in both, 
congrefs were too mean to demand it. 
The charges of the recent tour to North- 
ampton mufl have been obtained in thtf 
fame way, becaufe Congrefs were not in 
feflion when that affray broke out. This 
lafl prefidential felony will be boried by 
Congrefs in the fatne criminal fileoce *• iis 
predeccflbrs,'* 
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kktra^s from m pamphlet called « The 
ProfpeB before t///' to fbe^ the calum* 
tries 9f Prefident Adami^ by fames 
Thompfin Calhnder^ for ivh'ich he *was 
indicted, fried, and found guilty, tifid 
fined 200 dollars, and imprifoned nitu 
iKQnths\ 

 1. " The rcigh of Mr. Adairis has hi- 
therto been one continued temped of ma- 
lignant pafTions. As prefident he has 
never opened his Iips> nor lifted his pen 
without threatening or fcolding. Ihc 
grand objedt of his adoainift ration has 
been to cxafpf rate thfc ragcjof conte;iding 
parties> to calumniate and dedroy every 
roan who differs from his opinions* Mr. 
Adams has labored, and with melancholy 
fuccefs) to break up the bonds of focial 
affe^iooj and under the ruinS of confidence 
and friendihip, tofxtinguifli the only bcaai 
of happ nefs, that glimmers through the 
dark and ddfpicable farce of life.'' 



in obfciirity, of fhivftr irt ^irahfj aflc Mfi 
Adams, whether it was proper to heap fd 
many myriads of dollars upon Williarti 
Smithy upon a paper-jobber, who next td 
Hamilton, and himfelf, is perhaps iht 
moU dcteftable chara<fler on the conii* 



2, '» The contriver of this piece had 
been fuddenly converted, as he f.iidj to 
theprefidentialfyftem> that is, to a French 
War, an American navy, a large (landing 
army, an additional load of taxesj and all 
other fymptoms of debt and defpotifra/' 

3. " The fame fyftcm of perfccdtion 
has been extended all over the continent, 
every perfoh holding an office muft either 
quit it, or think and vote exactly with 
Mr* Adama.*' 

4fc " Adams and Wafhington have fmce 
been (haping a fcries of thefe paper-job- 
bers into judges and ambaiTadors. As their 
whole courage lies in want of (hame, thefe 
poltroons^ without riiking a manly and 
intelligible defence of their own mcafures, 
*aife an affcAed yelp againft thecbrroption 
of the French Diredtory^ as if any cor- 
ruption could be more venal, more notori- 
owj more execrated than their own;" 

5- *• The objca with Mr. Adama was 
to recommend a Fren<5h war, for the fake 
of fupporting American commerce, but in 
lealiiy for the fake of yoking us into an 
alliance with theBritifh tyrant." 

6. " While fuch members of the ef- 
ffftivc agcnii of the revolution languilh 



nent; 

. 7. " Yon will thcd take ybur choleft 
between Innocence and giiilt, between 
freedom and flavery, between paradifi 
and perdition; You will chufe betwecrt 
the man, who has deferted and reverfed 
all his principles, and that man tihofe 
own example flrengthens all his laws/ 
that man> whofe predidions, like thoftj 
of Henry, have been convered into hifto*' 
ryw You will chuft between that matt, 
whofe life i^ unfpotted by a crime^ and 
that toan whofe hands are recking with 
the blood of the poor friehi^lefs Gonnefti* 
cut failor* I fee the tear of indignaiion 
ftarting oii your cheeks- You anticipate 
the name of John Adams*" 

8, " Every featurie in the cohdurt of 
Mr. Adams, forms a diftinft and addition^ 
al evidence, that he was determined at 
all events to embroil this country with 
France." 

^ 9. " Mr. Adams has ohiy completed 
the fjcne of ignominy which Mh V\ ii(h« 
ington began." 

loi " Thii lad preiidential fclohy will 
be buried by Congrefs, in the fame cri- 
ininal filencc, as its predeceflbis." 

M. " Forchioft in whatever ii deteft* 
able, Mr. Adams i^^\% anxiety to curb 
the frontier population/' 

«2. " He was a profeffcd ariftocrat— 
he had provM faithful and ferviceable td 
the Britifti int-reft." 

13*" Thus we fee the genuine ctiarac* 
terof the Prefident, when in but a fecon* 
dary ftationj he cenfured the funding fvf* 
tern ; when at the head of affairs, he Vc- 
vcrfes all his former princfp'cs — he excrta 
himfelf to plunge his country into the 
moft expcnfive and ruinous eftabliOimeats* 
In the two firft years of his prcfidency, 
he has contrived pretences to double the 
annual cxpeafc of govcmmcnr, by ufdefs 
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fleets^ srmicsy finecnres, snd jobs of cf. ftantly reviling France^ lie can neitlier ex* 
cry pofliblc defcnption." pcdl nor defire Co live long in peace with 

her. Take your choice then between A*. 

14. *' £7 fending thefe arabafl«dor8 to dams, war and beggary, and Jeffcrfon, 
Faris, Mr. Adams, and his Britifh faction peace and competency." 

dcfigned to do nothing but mifcbief." 

Remarks on thefe paiTages by Mr. Nel. 

15. " In that paper, with all the cow. A)n, attorney for the diftrift of Virginia, 
ardly infolence arifing from his ailurance in his fpeech to the petit jury who tried 
of perfonal fafety, with all the fury, but CaJ lender, may b- feen in the depofition 
without the propriety or fublimity of Hoo of David Robertfon, as reported by (he 
flier's Achilles, this hoary headed inccn. committee of enquiry. 

diary, this libeller of the governor of 

Virginia, bawls out, to arms I then to No. VII. 

arms ! It was floating upon the fame bl;id. 

der of popularity, that Mr. Adams threat- Extraff from the Mirror 9/ the ^th of Fe* 

cnec to make this city the centrical point hrua y^ iSoo. 

•f a bonfirc/*^ 

COMMUNICATION. 
i6* ^'Reader ! doll thoa envy that un« 

fortunate old man, with his twenty-five The I/iumittati of New England are 

thoufand dollars a year, with the petty compofed of certain ecclefinfitcsy who wifli 

parade of his birth-^ay« with the import- for political fway ; and cf laymen in of- 

ance of his name kicking in every other fice, who wi(h for clerical influence torr* 

page of the ftatute book. Alas! he is not tain them in place ; by the means of the 

an objeA of envy, but cf compaflion and pulpit and fword ; or church and ftate. 
horror. With Connedicut more than half 

undeceived, with Pennfylvania difguDed, The fenators and reprefentalives in Con. 

^ith Virginia alarmed, with Kentucky grefs from Connedlicut, belong to the 

holding him in defiance, having renoun- Nenjo-England llluminau^ and obey the 

c'ed all his original principles, and afifront- PTefident of Yale, who rules with the 

cd all his honrft friends, he cannot enjoy united power of a teacher and ecclefiailic » 

the fweet ilumbers of innocence; ho can. Mr. Hillhoufe guides the fiate treafury fa 

not hope to feci tne mod exqaifitely de- far as to gain unlawful and unconftituti- 

lightful fenfation that ever warmed a hu- ooal grants of money for the lllnminafu 
nan breaft, (he csnfcioufnefs of being uni- 

vcrfally and defervedly beloveds" The wives of MeJTrs. Dwight, Hill. 

houfe, and Davenport, of Congrefs, arc 

17. ^'It is happy for Mr. Adams him* coufins ; MelTrs. Goodrich's are brothers 
felf, as well as for his country, that he af. — Meffrs. Wolcolt of the treafury, and 
ferted an untruth." Grifwold of Congrefs, are coufins ; as 

are Meffrs. Griiwold and Hillhoufe ; Mr. 

18. " In the midft of fuch a fcene of Chauncy Goodrich married the fitter of O- 
prcfigacy andof ofury, the Prefic^cnt has liver Wolcott ; and Mr. Eleazar Good- 
perfifted as long as he durft, in making his rich married the fitter of Mr« Allen, late 
utmott efforts for provoking a French of Cougrefs. 

war-" 

Thus are church and ftate, and the ties 

19. ** For alihopgh Mr. Adams were of blood and marriage united^ to form an 
to make a treaty wiih France, yet fuch hierarchy ard ariftocracy in Connefticut, 
is the grofsnefs of his prejudice, and (o which fome fail not to call a monarchy^ 
great is the violerice cf his p^ilions, that controlled by Dr. Dwight. ^ 
under his adminittratioo America would 

be in conftani danger cf a fecond quarrel." A defire for place, favor and power, 

condufls this {y^tm. Mr. Tracy and his 
10. '' When a chief magittrate is both fon- n-law at horre, are fecking for mo- 
in h 5 fpcechcB and in his ncwfpafcrs, ccr. ^cy anJ influence thro' this union* 
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Mr. Tracy wiihcs to be a foreign envoy Rogers ; the loan officer is Mr. Pierce, t 

—Mr. Eleazar Goodrich is looking for coufin lo the late governor Weniworth, 

the place of cullcaor pt the culloms in and the colleaor is Mr. Martin, whofc 

New-Haven. wife is lifter to Mr. Pierce. 



Prefident Dwight has a hoft of brothers, 
fons, andcouiins, w ho "jrant employ iiKrnt. 
His brother TiieoJo/e wants to be a dif- 
trkl attorney, and to have a feat in Con. 
grcfs, or the upper houfe in Conne^icut. 

Tapping Reeve, qx\^ of the Illuminati, 
jnd one of the judges of ihc fuperior court 
ss a promoter of the tyranny affumcd by 
members of Congrcfs from Conne^icur, 
in order to obtain the place of diftria 
judge. 

The above is the clue to the/f Jitlonhw 
— certain gentlemen did not wifli to have 
their condoft and deiigns invcftigated at 
homc^ for this caufe they have wilhed 
to dcftroy the Editor of the Btr, and in- 
troducc a fyftem of urror. 

tx/r^ff/rom the Mirror of the %th of Ft. 
bruarj^ i8oo. 

COMxMUNICATION, 

In oar laft we prefented a ' elm* to the 
politics of Connedicut, from their dcfire 
to obtain place and favor. We now ex- 
hibit a €lue to the New-Hampfliirc ar\ftQ. 
eraey. The collector of thecuftoms, loan 
officer, marfhal, one of the fenators of 
Congrefs, and two of the reprefentatives 
in that body, were old and a^vovfe.^ tones, 
and have ever continued to h^fucb. The 
contradtor for the naval or fliip building 
department was alfo a torj — he is brother 
to one of the reprefentatives, whofe fitter 
is married to the diftrxft judge, (whofe 
former refpeA for the independence pf A» 
nerlLa is doubtful.) 

Thcfc three gentlemen are allied to the 
Prcfident of Cambridge college, who mar- 
ried the fifter of the wife of the diftria 
judge, and of the naval contra Aor and . 
one of the reprefentatives. 

The former tory fenatorls Mr. Liver* 
more. The reprefentatives are Me(Trs« 
Sheaff and Gordon ; the djftrift judge is 
a Mr. Pickering ; the naval contraftor is 
« Uiu ^acob Sheaff; the mailbal is Mr. 



Dwight and Willard, as heads of lite- 
rary inliitutionsand ecclefiaftical focietie^, 
thus have the chief fway in Connctlicuc 
and New Hainpfhire. 

ThBSB IQUIVOCAL WHIOS AND OL» 
TORIES HAVB.THB CONTROL IN OUR NA- 
TIONAL AFFAIRS ; are cunfpicuous in pub- 
lic proceffions ; and wear the weed of 
mourning for Wafhington, whom they 
have often branded with the epithet ox 
Rebeh 

Extras from the Mirror nf the zid of Fe^ 
bruarjy i8oo* 

COMMUNICATION. 

We have prefented onr readers with a 
view of the Netw England lllumlnati^ and 
a clue to Brit'ijh^ torj or monanbical influ« 
en:e, in Ncw-Hampihire and Connefticut ; 
in which intolerance, and a want of dve 
refpedl to the revolution and its promotcra 
and defenders, muft be clearly feen. Th ia 
formidable body are hedged round by, or 
(belter themfelvcs under tJtitfedition law/ 
tory marflials and juries, which may bo 
packed out of Britifti commijfariet y and the 
plunderers of our farms, the murderers of 
our fathers, brothers and fons, or thofo 
who burned our churches, and laid wafle 
our literary and benevolent inftiiuiiona 
during the laft war* 

Extras from the Mirror of March iSth^ 

FQR THl MIRROR, ScC. 

What are the fruits of John Adams's 
admin i/f rat Ion ? He has engaged to p<<y 8 
per cent, on ftvo millions uf dollars — He 
has eftabliftied a^ ftanding army, which 
befidcs its enormous expenfe of tour mil. 
lions and two hundred thoufand dollars, 
keeps a number of citizens in icar of ihcir 
lives. 

Hr has obtained an appropriation frr 
fupporting fortification^, cf 700,000 do « 
lars. For the navy 1799, four mlliioDs 
three hundred and fifty tticufand doUarsj 
amounting in the whole to niuc irilhuLt 
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two hundred and fifty thoufand dollars, 
exclufively ofa number of voluntary and 
voafpcnained fubfc ri prion i, for building 
and equipping vicflels of war, for which 
ih^ fubfcfibers feceive intcrctlj at 8 per 
wept, 

Hb has levied a dire^ tax^ which in 
this date amount^ to more than the whole 
gf (he tax paid into our (late treafury. 

Ha has procured the enaction of an alien 
' firci ftrdicion law, which are a curfc toapy 
ii/uniry jq which they exilh 

\\\ ha$ given orders to one of our jud* 
gcs to deliver up Jonathan Robbins, an A- 
nierican fearnan, to be tried by a Bricifh 
puurt martial, though the name of the 
rerfon accufed was Naih*; in difcft con- 
tra Jidion to the laws of nations, and of 
our ccnditution. 

And Snally, He is to have a new loan 
of ^,500,000 dollars, for which he will 
be obliged \q pay 8, and probably lo per 
€«nr, 

No, viir, fa./oi*'! 



I charge dell 



C^py ^f f^f conclujton of a charge del'm.'€r. 
fd atid read from the ortg'inal m/tnu/cript 
fit a circuit court of the United StaieSy 
tolden in the city of Baltimore ^ on Mon- 
day the 2d day of May, 1803, hj Sa. 
fnucl Chaffy one of the judges of the fum 

* frqtne couti of the United States^ 

Before you retire, gentlemen, to your 
chamber to conlldcr fuch matters as m^y 
be brought before you, I will take the 
Jiberty tomakeafcArobfervations; ^yhich 
J hope you will receive as flowing only 
from my regj'rd to th? welfire and prof- 
perity of our ci^mmon country. 

It Is eiTentially neceffary at all times, 
bu« more particularly at the prefent, that 
the public mind (hould be truly informed; 
and that our citizens ihoold entertain ccr. 
ref) principles of government, and fixed 
rJeasofHheir fecial rights. It is a very 
eafy ta(k 'o dece've or miflcad the great 
body of thp people, by propagating plau- 
fible, but falfedodhines ; for the bulk of 
innnkind are governed by their pafTions, 
gnd not by rcafon. 

Falfehood can be more readily di.Tc- 
mioatcd than truthi and the latter is heard 



with reluiflancc if repugnant to poptihr 
prejudice. From the yc^r 1776, I have 
been a decided and avowed advocate for 
a reprefentative, or republican form of 
government, as fince eltablilhcd by cur 
Oate and national confli tut ions. It itm)*** 
fincere wi(h that freemen (hooM he go, 
▼erned by their rcprcfcntatives, fairly and 
freely clewed by that clafs of ciiizerj, 
defcribed in our bill of rights, " ub 
have property in, a common in ertft wi:h, 
and an attachment to, the communiry." 

The purpofcs of civil fociety are bed 
anfwercd by thofc gpvernmcnts, where 
the public fiifety, happincfs, and prof. 
perity are bedfecured ; whatever m:yl): 
the conditution or form of government; 
but the hidory of mankind (in ancicnrao^i 
modern times) informs us ** that a mo. 
nnrchy may be free; and that a republic 
may be a tyranny," The true tdcf ii- 
bcrty, is in the pra^ical enjoymerit o( 
protediica to the perfon and thcprccsrly 
v'i the citizen, from all enquiry, Vvhcre 
the fame laws govern the whole fociety 
without any diltinftion, and there is no 
power to difpenfc with the execution of 
the laws ; where juflice is impartially and 
fpcedilyadminiftcfred, and the pooreftiraQ 
in the comnjunity may Obtain rcdrtfs a. 
gainft themoft wealthy and powerful, and 
riches aiFord no protcAion to violence; 
and where the perfon and property rt 
every man arc iecurc from infult and in. 
jury ; in that country the people are frcf. 
This is our prefent iituation. Where 1»« 
is uncertain, partial, or arbitrary ; whcit 
juftice is not impartially adminiftcred to 
all; where property's infecure, and toe 
pcrfpn is liable %o infult and violence, 
without redrefs by law, the people arc»:^ 
freci whotever may be their form of go* 
vernmciit, Tq this fituatiopji I grcaji/ 
feat' we are fail approaching I 

You kn:?iv, gentlemen, that oar ftate 
and national inftitutions were franacd to 
fecure to t\tty member of the focicty, 
equal liberty and equal rights; but the 
late alteration of the fedcrafjudiciary by 
the abolition of the offices of thcfixtwo 
circuit judges, and the recent change w 
our ftate conftitution, by the eflablifting 
of univerfal foffrage, and the further al- 
teration that is contemplated in oar ftate 
judiciary (if adopted} will, iq «/ 1^^ 
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picnt, take away all (ecurity for property 
and perfonal liberty. The independence 
•of the national judiciary, is already 
Jhaken to iti foundation, and the virtue 
of the people alone can rcllore it. The 
independence of the judges of this ftatc 
will be entirely dcftroycd, if the bill for 
the abolition of the two fupreme courts 
fhould be ratifi.'d by the next general af- 
fenibly. The change of the (late confti, 
tution, by allowing^ univerfal fufFrage» 
wiJ], in ray opini^^n, certainly and rapid- 
ly deftroy all protc^lion to property, and 
all fecurity to peri\>nal liberty j and our 
republican conftiitrion will fmk into a 
mobocracy, the wurll of all poffible gOiF 
yemmentf. 

I can only lamen^, ,that the main pillar 
of our ftatecorftitution, his.lready been 
thrown do^yn by theeftablilhmcnt of uni- 
verfal fuffragc. Ey thia (hock alone, the 
-whole building tottets to its bafe, and 
will crumble into ruins, before maoy 
years elapfe, unlefs it be rcftored to its 
original ftate. If the independency of 
your ftate judges, which your bill of 
rights wifely deciarcs •* to bp effeniial to 
the impartial ad mini ft ration of juftice, 
«nd the great fecurity to the rights and 
liberties of^ihe people,'' (hall be taken 
away by the ratification of the biil prt(r. 
ed for that purpofe, it will precipitate the 
deftru'^ion of your whole date condita. 
tion ; aqd there vi^ill be nothing left in itj 
worthy tbec.ire or fuppqrt of freemen, 

I cannot but remember the great and 
patriotic charaders, by whom your ftate 
(:onftitution was framed. I cannot bat 
recollect that attempts were then made in 
favor of univerfal fuffirage ; and to render 
the judges dependant upon the legiflature. 
You may believe, that the gentlemen who 
framed your conflitution, poffe(red the full 
confidence of the people of Maryland, 
and that they were efteemed for their ta, 
lents and patriotifm, and for their public 
and private virtues. You mufl: have heard 
that many of them held the higheft civil 
and military Nations, and that they, at 
every rifle and danger, aflifted (o obtain 
and eftabli(h your independence, l^heir 
names are enrolled on the journals of the 
firft Congrefs, and may be feen in the pro, 
ceedings of the conveotion that framed 
pur foro) of goTerament* Wi.h er^at 



concern I obferve, that the fons of jTomc 
of thefe chara^ers have united to palt 
down the beautiful fabric of wifdom and 
republic anifm, that their fathers erected ( 

The declarations, refpedling the natii. 
ral rights of man, which originated from 
|he claim of the firitifh parliament tQ 
make laws to bind America in alj cafes 
whatfoevec ; the publications, fmce that 
period, of viiionary and theoretical wri. 
ters, aiTerting that men, in a ftate of fo. 
ciety, are entitled to cxcrcife rights which 
they poffeffed in a ftate of nature ; and 
the modern doctrines by our late reform* 
ers, that all men, in a ftate of focietyi 
are entitled- to enjoy equal liberty and 
equal rights^ have brought this mighty 
mifchief upon us ; and I fear that it will 
rapidly progrefs, until peace and order, 
freedom and property, (hall be deftroyed^ 
Our people are iaught as a political creed, 
that men, living under an eftabliihed go. 
vernmentj are neverthelefs entitled to ex-. 
ercife certain rights which they poOfeiled 
in a ftate of nature; and alfo, that every 
member of this government is entitled ta 
enjoy an equality of liberty and rights* 

I have long fince fubfcribed to the opi. 
oion, that there could be no rights of mai^ 
in a ftate of nature, previous to the infti. 
tution of fociety ; and that liberty pro^ 
perly fpeaking, could not exift in a ftate 
of nature. 1 do not believe that any num^ 
ber of men ever exifted together in a ftate 
of nature, without fome head, leader or 
chief, whofe advice they followed, or 
whofe precepts they obeyed, I really con- 
iider a ftate of nature as a creature of the 
imagination only, although great names 
give aj fandtion to a contrary opinion. 
The great objecl for which men eftablifh 
any form of government, is to obtain fe. 
curity to their perfons and propetty, from 
violence, deftroy the fecurity to either, 
and you tear up fociety by the roo^s. It 
appears to me that the inftitution of go« 
vernment is really no facrifice made, as 
fome writers contend, to natural liberty, 
for I thitik that previous to the formation 
of fome fpecies of government, a ftate of 
liberty could not exift. It feems to me 
that perfonal liberty and rights, can cnly 
be accf^ired by becoming a member of a 
community, which gives the protedion of 
thp whole to erery individual. With« 



•at this proteftion it woald, in my If I sm fobftantiilty correA in thefe fe*. 

•pinion, be impra^icable to enjoy perTon. timentSy ic is unoeceflary to make any 

al liberty or rights. From hence I con. application of them, and I will only a& 

elude that liberty, and lights^ (and alfo two que((ions. Will juftice be impartial, 

property) moft fpring out of civil focietyi ly admtniftered by judges dependant on 

and muft be forevar fubjedl to the modifi. the legiflature for thcif continuance in of. 

cation of particular governments. I hold Bct^ and alfo for their fupport ? Will 

the pofitioQ clear and fafe, that all the liberty or property be proteAed or fc. 

rights of man can be derived only from cured, by laws made by reprefentativei 

the con^ent'totts of focicty, and may with chofen by elcAors, who have no propcrtj 

propriety be called focia] rights. I cheer, in, a common intr reft with, or attachment 

fully fubfcribe to the do^rinc of equal to, thecommuoity ? 



illy 
lil^erty and equal rights, if properly ex- 
plained. I underftand by equality of 
liberty and rights, only this, that every 
citixen, without refpcfl to property op 
ftation, ihoald enjoy an equal (hare of 
civil liberty i an equal proted^ion from the 
laws, and an equal fecurity for his perfon 
and property. Any other interpretation 
of thefe terms, is in my judgment, de- 
ftrudlivc of all govexnmcnt and all laws* 



True copy, THOMAS CHASE. 

Jmnuafy 51//, 1805. 
A tnie copy, from the original on file, 
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^09rrt3 i9py •/ the 9pini<m ^ }vdg^ Cha/e , traverfer» are proper for» and withm ^/urifi 

in the cafe of Callenier^ as delivered^. and rg* dUtion and the terms of the oath of the petit 

fired to in Mr* Robertfin^s te/iimonj. jury, who have been fwom, ** that they wIH 

well and truly try tlfe iff'uejoined% between the 

JVDCB ChasEi Uaited States and the traverfer at the bar, and 

a true verdiA give accorditig to their evidence** 

I will affign my reafpus wh^ I wUl not per- The iflue joined therefore is, whether , the tra^ 

mit the counfel for the traverser to ofier argu- verier is guilty of the frveral ofTences, charged 

fnents to the jibry, to urge them to do what the in the indlAment ; and to this iiTue no evidence 

conftitutioD ,ti)d law of this country will not is admiffiblr (on the part of the government, or 

permit ; and which, if I ibould allow, I flxould of the traverfer) but v hat is pertinent or appli- 

Iq my jtidgaient, violate my duty, difregard the cable to it. The petit jury to difcharge their 

conftitution and law, ' and furrender up the ju- duty muft firft enquire, whether the traverfer 

dicial power of the tJoited States, that is, the committed ail or any of the fadls alledged ia 

power intrufted by the coafiitution to the fed- the indi^ment to have been done by him, fome 

eral conrls, to a petit jury, in diredi breach of time before the indiAment. If they find that 

my oath of officet be did co(nmit all or any of the faid fa^s, their 

next enquiry is^ whether the dding fuch fa^s 

The indifhnent charges that ,the traverfer hare been made criminal and punifcable by the 

•nthe ift day of February, 1800, deligning and ftaiute of the United States, on whit h the t'ra- 

intending to defame the prudent of the United verfer is indidtcd. For this purpofc they muft 

S,tates, and to bring him into contempt and dif- perufe the ftatute and carefuliy examine, whe- 

repute, and to excite the hatred of the good ther the fa6b charged and pravedy are uHthin 

people of the United States againft him, did the provifions of it. If the words that create the 

wickedly and maliciouHy, write, print, utt6r« offence are plain and intelligible, they muft then 

and puMiih, (or did caule or procure to be determine, whether the o£fence proved is of the 

printed and poblUhed) a falfei fcandalous and ffpecies of criminality charged in the indi6t- 

malicious writing, againft the faid prefident of ment . but if the M'ords are imbiguous or 

the United States, of the tenor and effeS Itated doubtful, all 4:onflru<5lion fhould be reje^ed.-— 

in the indidtment. On examining the indi<Sk- The ftatute on which the traverfer is indidied 

ment, it appears, that twenty feparate and dif- enadis, *' that the jury who ftiall try the caufe 

tindt fets of words are fet forth therein, as aU ihall have a right to determine the law and the 

legations or charges N^icaiuft the traverfer. He fafff under the diredlion of the court, as in 

has plead '' notgtdltjr to a// of them. other cafes.*' By thisprovifi. n I underftand, 

^. that a right is given to the jury to determine 

To fupport this indidlment on behalf of the what the law is in the cafe before them ; and 

government of the United States, it muft be not to decide whether a ftatute of the United 

proved to the jury-r-firft that the traverfer did States produced to them, is a law or not, or 

write, print, utter or publifli, or did caufe or whether it is voidt under an opinion that it is 

procure to be printed or publiflied, a falie and unconftitutiona), that is, contrary to the conjit^ 

fcandalous writing againn the prefident of the tution of the United States. 1 admit that the 

Uaited States ; fecondly, that the faid writing jury are to compare the ftatute with the fad^s 

is falfe, fcandalous and malfcious ; and thirdly, proved, and then to decide whether the adts 

that it was publilhed with intent to defame the done, are prohibited by the law \ and whether 

prcGdent, &c. as fiated in the ftatute and charg- they amount to the oflence defcribed in the in- 

f d in the indidlment. ^ didlment. This power the jury neceflarily pof- 

fcites, in order* to enable them to decide on the 

If thefe three fadls (hall be eftabliftied to the guilt or innocence of the perfon accufed. It is 

fatisfadtion of the jury, they muft find the tra- one thing to decide what, the law is on the 

ycrCcr guiltff generalfyf unleis he can prove to fadta proved, and another, and a very different 

them the truth of the matter contained in the thing, to determine, that the ftatute produced 

puhlication^ in which cafe, the ftatute on which is no law. To decide what the law is on the 

the traverfer is indidled excufes him. If all fadb, is an admiflion that the law exifts. If 

the t<ufentj kn% oi words ftated in the indid^- there be no lanv in the cafe, there can be ntt 

ment as charges, againft the traverfer, (hall not comparifon between it and the fadls ; and it is 

be proved againft b|p| ; or ifhc can prove that nnneceffary to eftabliih fadts before it is afcer* 

fiM of them are tnii; the jury will acquit him taiiied that there is a law to punilh the com-i* 

O^^uch of them as fltilkll not be eftablifhed mi(&on of them, 
f gainft him, and alfo of fuch of them as he 

can prove to be true ; and they will find him The exiftence of the law is a prrvioi/s en« 

i;uilty of the rcfidue. qniry, and the enquiry into fadls is altogether 

unnece(rary, if there u no law to whic^ the 

Thefe enquiries on behalf of the government fadls can apply. By thb right to decide what 

fjFthe United States, and on the part of the the law is m any cafe arifing under the ftatute* 
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fnation ; a|ul I hate be^n mformcd that they, not given to tbe jodlcbry t right to decide m 
^er^d die Uw according to the opinion of the the conftitutionality of federal Uws ; yet i 
co.iirt. fuch power could he exercifed, it coukl not h 

by a juror from thit confideration ; it is a max 
Fitvn thefe two deciiions ixi the two higheft im of law in aU the ftates, that the courts havi 
fourts o^ juAice in this lU^e, I may fairly con- the excHifive right to ^ide every queftion a 
elude, thtt, at that period, it was thought that Xt^i^tadm^hilityoft^iiente in every cafr 
the courts olf juflicc were the proper jwiicature pWil pr cnminal, whether the evidence be bj 
to determine the. conftitutipnality of the Is^wf of a^ of afiemhly^ or by deed or other "writhi^ 
•i , ^his commonwealth. It is now contended^ or. by witoelles. 

that the conftituttpoaJity pf the laws of con- 

grefs, ihould be fubmitted to the decifion of a I have confuHcd with my brother, jodf;e 
f^tlt jury. May I &flt whence this change of Griffin, and I now ^deliver the o|»Bi(m of the 
opinion ? I declare that the ioflritMr is entirely court, ** That -the petit ju.ry have np ripht to 
novel to ine, and (hat I never heard pf it befone decide on the conftitutionaJity of the ftatute on 
my arrival in this city. It appears to me tA be which the traverfer is indited ; and that if tke 
not only new, bui very abfurd and dangerou>, jury fliQold exenrife that power ithat they would 
ill direct oppnlit'on to j and a breach of toe^ coo- thereby ufiirp the authority cntrufted by the 
/ ilitiiricn : And I wiih thofe who maintain this couflirvtion of the Unired States to this court.'' 

/ doifli inc, and oantcj^orn tofupport the c^nftUu' Gjoweracd by this opini^Mi, the court will not 

#i0ff, corrfcicMi lufly to rccQnfidcr their opin- allow tlte counfcl for the traverfer to argue bc- 
lons, wii a calm and deliberate temper, and tore the petit jury, that they have a right ts 
^ith roindf liifpofcd tofind the;ruth,andtoaU decide on the conflitutionafrty of the fiaiure* 
t.'^r their opioioti, if conviaccd of their error. on which the (raverfer ftands indited* If the 

cou'»fel for the travcrfer had oflGrred {iifBcient 
It mujl be evitj^nt (Kat decifinns in the di(- arguments to the court, to fhew that the pt\u 
^i<^ or circuit courts of the United States will jury had tlVis right, the court, on being con vim- 
be uniform, or they will become fo by the re- ed that the opisioin delivered was erroneous, 
vi/ion and cof-re<flion of the fuj:»r^me court ; would have changed it ; for they hold it a 
and thcicby ihe fame principles ^i\\ pervade much greater reproach tVr a judge la continue 
all itc union ; but the opinions oF petit juries, in his error, than to rctradl* ' 
will very prpbably b^ di&rent, in different* -f 

Aatea. » Judge Chafc roucbided with obferving, that 

. ' if he knew himfelf, the opinion he had deliver- 

T^i.e dcciHon of courts of juflice witt not be cd and the reafons offered in its fupportp flow- 
influenced by political and local principles and ednot from political motvveSfOi rtafont cfjlate^ 
piejudiccs- If infctior courts coromtt error, it with wliich he had no concern, ami ^hich he 
inay be rnflifled ; but if juries mal^c fnijrakes, concriv<rH never oo'ghtto enter courts of juir* 
there can be no revifion or control Over their tice ; bitt from a deliberate convi£lioft of *h*t 
verdicts, and tl^refore theri can he no mode to the cp.Utirution and the law of the land requir- 
vbtain uniformity iii their decifions. Betides ed. ** I hold myfclf equally bound," faid he, 
j^tu juries are ynder no obligation by the term* ** to fuppon the rights of the jury, as the right< 
df their 'oath to decide the conllitii^tionaUty of of the court. I confider it of the greateft < on- 
any law \ their fletcrmin'ation therefore will be fcaucnce to the adminifiration of juftice, that 
txira Judigralf 'I, fbpuld ii,^o i^nagine that t^ the powers of tjie court, and thepo^^ers of the 
jury would wi'Ti to have a; right to determine petit jury Ihould be kept diftin^l and fcpsratc. 
fuch great, important and. difficult quefhons ; 1 have uniformly delivered the opinion* '* that 
and I hope no jury can be found, who will ex- the petit jury have a rfght to decide the layj as 
ercife the power defired over the flatutes of ^tfellas ihe fa3^ in crimiittil cafis ;'* \i\kt it ncvtr 
eongrc&, agait^fi the 0]>inion of the federal, entered into my mind, that they, therefore, had 
courts.* t - a right to determine the roff^i/M^iova/fff of any 

fl^tutc of the United Statts, It is njy duty to 
The gentlemen of the prcfcflion know tfc^t execute the laws of the United States, with juf- 
^ueftions have fometimes occurred in ftate tipe and. impartiality, with firmnef^ an*^- deci- 
courts, wisether acts of aiTemhly had expired, fion, and I will endeavor to difcharge tliis duty 
or had been repealed ; but no one will fay that with the affiftance of Jlha fountain of wifdom, 
ij^h quelVions were ever fnbn^itced to a jury. and the giver of all mMnan reafon and anvltr- 



If the condltution of the United Statea had. 



ft^nding. 
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